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RULES  222,  223 


OF  THE 


Court  of  Chancery. 


RULES  222,  223. 

[promulgated  NOVEMBER  24th,  1885.] 

The  129th  rule  is  amended  to  read  as  follows : 

222.  The  writ  of  injunction  shall  be  issued  within  two  days 
from  the  date  of  the  order  ov  fiat  therefor,  and  served  within 
twenty  days  after  the  issuing  thereof;  and  within  ten  days  aft«r 
service,  a  return  of  such  service  shall  be  made  to  the  court ;  and 
on  failure  thereof,  the  defendant  shall  be  entitled  to  a  dissolution 
of  the  injunction,  unless  the  chancellor  shall,  by  order,  give 
further  time  for  the  service  and  return  of  the  writ. 

[promulgated  march  2d,  1886.] 

223.  It  shall  be  the  duty  of  the  clerk  to  keep  regular  books 
of  account  showing  the  condition  and  manner  of  investment  of 
all  estates  and  funds  held  by  this  court,  and,  upon  payment  of 
the  usual  fees,  to  furnish  statements  and  transcripts  from  said 
books,  showing  the  condition  of  any  estate  or  fund  to  any  per- 
son interested  in  any  way  therein. 

The  chancellor  may,  from  time  to  time,  order  that  an  exami- 
nation, of  such  extent  as  he  may  direct,  be  made  by  a  master  of 
the  court  into  the  condition  and  investment  of  all  or  any  of  such 
estates  and  funds,  with  a  view  to  secure  their  safety  and  advan- 
tageous investment ;  and  upon  the  report  of  such  examination, 
the  chancellor  shall  direct  the  fees  and  allowances  therefor  to  be 
paid  from  the  estates  and  funds  benefited,  in  such  manner  as 
shall  be  just 
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CASES 


ADJUDGED   IN 


THE  COURT  OF  CHANCERY 

OF 

THE  STATE   OF   NEW  JERSEY. 

MAY    TERM,    1885. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet  and  John  T.  Bird,  Esqs., 
Vice-Chancellors. 


Abraham  H.  Cortelyou 

V, 

Peter  Q.  Hoagland  and  Alexander  B.  Brokaw. 

The  complainant,  one  of  the  eight  directors  of  a  corporation,  endorsed  a 
promissory  note  for  its  benefit,  and  the  proceeds  of  which  it  received,  under  an 
oral  agreement  with  all  of  his  co-directors  to  indemnify  him  from  all  loss 
resultiug  therefrom,  except  as  to  his  own  portion,  one-eighth.  He  was  com- 
pelled to  pay  the  note,  and  five  of  the  directors  repaid  him  their  respective  shares 
of  the  amount.  On  demurrer  by  the  other  two  directors  to  a  bill  to  recover  the 
amount  due  on  their  indemnity-  -Held,  (1)  that  the  agreement  was  not  within 
the  statute  of  frauds;  f'2)  that  the  remedy  at  law  being  adequate,  the  bill  must 
be  dismissed. 


Bill  for  relief.     On  general  demurrers. 

1 


CASES  IN  CHANCERY.  [40  Eq. 


Cortelyou  v.  Hoagland. 


Mr.  P.  H.  GUhooly,  for  Brokaw. 
Mr.  J.  J.  Bergen,  for  Hoaglaud. 
Mr.  A.  A.  Clark,  for  complainant. 

The  Chancellor. 

The  case  made  by  the  bill  is  that  the  complainant,  bemg  a 
director  and  stockholder  of  the  Neshanic  Creamery  Association, 
a  corporation  of  this  state,  endorsed  the  promissory  note  of  the 
company  for  .$1,200,  as  an  accommodation  endorser,  in  order 
that  it  might  be  discounted  to  raise  money  needed  for  the  busi- 
ness of  the  corporation ;  that  to  induce  him  so  to  endorse  the 
note,  the  other  seven  directors  (who  were  also  stockholders),  of 
whom  the  defendants  were  two,  agreed  with  him  that  if  he  would 
do  so,  they  would  jointly  and  severally  respond  to  him  and  save 
him  from  all  loss  therel)y  incurred,  except  one-eighth  to  be  borne 
by  himself;  that  in  consideration,  and  only  in  consideration  of 
that  agreement  to  indemnify  him,  he  endorsed  the  note ;  that  he 
was  compelled  to  pay  the  amount  of  it,  and  that  the  others  have 
paid  him  their  shares,  but  the  defendants  refuse.  The  suit  is 
brought  to  recover  of  them  the  amount  due  from  them  on  their 
indemnity.  The  defendants  demur  on  the  ground  that  the  agree- 
ment, being  oral  merely,  is  within  the  statute  of  frauds,  and  also 
on  the  ground  that  the  complainant  has  an  adequate  remedy  at 
law.  The  agreement  is  not  within  the  statute  of  frauds.  Brown 
St.  Fr.  §  161;  Apgar  v.  Hiler,  4-  Zab.  812;  Thompson  v. 
Coleman,  1  South.  "^216.  There  is  clearly  an  adequate  remedy  at 
law,  and  no  reason  for  recourse  to  equity.  The  demurrers  will 
be  allowed^ 
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Camden  Safe  Deposit  and  Trust  Co.  v.  Ingham. 


The  Camden  Safe  Deposit  and  Trust  Company 


William  A.  Ingham,  surviving  executor  &c.,  et  al. 

1.  a  married  woman  bequeathed  to  her  husband,  for  life,  three-fourths  of 
the  residue  of  the  income  of  her  estate,  and  also  a  contingent  right  (on  the 
death  of  his  children  by  her)  to  the  remaining  fourth,  which  she  devoted  to 
the  maintenance  and  education  of  those  children  during  his  life,  and  made  him 
one  of  her  executors.  He  endorsed  on  the  will,  at  the  lime  of  its  execution, 
his  consent  thereto,  under  seal.  He  survived  his  wife  ten  years  and  nerer 
proved  her  will,  but  took  out  letiers  of  administration  on  her  estate. — Held, 
that  his  consent  was  upon  valuable  consideration  and  was  irrevocable,  and  the 
probate  of  the  will  by  his  co-executors,  after  his  death,  valid. 

2.  The  husband  was  one  of  two  trusiees  to  whom  the  above-mentioned  one- 
fourth  was  given,  to  be  applied,  at  their  discretion,  for  the  education  and 
maintenance  of  the  children  during  his  lifetime.  As  before  stated,  the  will 
wa^  not  proved  by  him. — Field,  that  his  estate  should  not  be  held  accountable 
to  the  children,  after  his  death,  for  the  fourth,  which  was  not  too  much  for 
their  reasonable  maintenance  and  education,  but  that  he  was,  under  the 
circumstances,  entitled  to  the  benefit  of  the  provision,  although  the  will  was 
not  proved  in  his  lifetime. 

3.  In  this  case  it  was  held  that,  under  the  circumstances,  the  estate  of  the 
guardian,  the  father  of  the  wards,  should  be  held  liable  for  simple  interest 
only,  on  his  wards'  moneys,  from  the  expiration  of  six  months  after  his  having 
received  the  moneys  which  he  failed  to  invest,  and  which  cannot  now  be 
identified. 


Bill  for  advice  and  relief.  On  exceptions  to  master's  report 
and  on  final  hearing  on  pleadings  and  proofs. 

Mr.  S.  H.  G-rey,  for  complainant. 

Mr.  M.  P.  Grey,  for  C.  M.  Eakin,  as  administrator  de  bonis 
non  &G.  of  James  Eakin,  deceased,  and  in  his  own  right. 

Mr.  H.  A.  Drake  and  Mr.  B.  Gummere,  for  William  A. 
Ingham,  surviving  executor  of  Mrs.  Elizabeth  G.  Read,  and  for 
S.  Davis  Page,  guardian  of  Jiianita  H.  and  Walter  G.  Read. 
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Mr.  M.  R.  Sooy,  for  Adelaide  S.  Huston  and  Mary  S.  Read. 

Mr.  H.  C.  Levis,  for  Minnie  P.  Campbell  and  Henrietta  C. 

Woodruff. 

Mr.  C.  E.  Merritt,  for  Alfred  R.,  Ellen  A.  and  Virginia  C. 
Shreve. 

Mr.  J.  H.  Gasldll,  for  Ellen  P.  Russell  and  others. 

The  Chancellor. 

This  suit  is  in  the  nature  of  an  interpleader.  The  complain- 
ant, the  Camden  Safe  Deposit  and  Trust  Company,  is  the  admin- 
istrator with  the  will  annexed  of  Dr.  Zachariah  Read,  late 
of  Mount  Holly,  in  this  state,  deceased,  and  the  defendants  are 
the  persons  who  are  interested  in  his  individual  estate,  those  who 
are  interested  in  that  of  his  wife,  Elizabeth  G.  Read,  deceased 
(who  had  a  separate  equitable  estate  and  a  statutory  sole  estate, 
and  who  predeceased  him),  and  those  interested  in  the  estate  of 
James  Eakiu,  deceased,  late  of  Mount  Holly,  one  of  whose 
executors  he  was,  and  to  the  sole  administration  of  whose  estate 
he  succeeded  by  the  death  of  his  co-executors,  Alphonso  L.  Eakin 
and  Alexander  R.  Shreve.  Claims  having  been  made  in  behalf 
of  Juanita  H.  and  Walter  George  Read,  children  of  Mrs.  Read, 
to  part  of  the  assets  as  belonging  to  them  under  the  will  of  their 
mother  and  otherwise,  and  claims  having  been  made  to  another 
part  of  them  in  behalf  of  the  Eakin  estate,  and  like  claim  having 
been  made  upon  the  assets,  or  some  part  thereof,  as  being  the 
individual  property  of  the  testator,  Dr.  Read;  and  the  complain- 
ant being  unable  to  decide  the  question  so  raised,  it  filed  the  bill, 
and  thereupon  the  parties  in  interest  interpleaded,  although,  in 
fact,  no  decree  of  interpleader  was  ever  entered.  In  the  progress 
of  the  cause  there  was  an  order  of  I'cference  to  a  master  to  ascer- 
tain and  report,  among  other  things,  which  of  the  securities  and 
other  property  that  came  to  the  possession  of  the  complainant,  as 
administrator,  belonged,  at  the  death  of  the  testator,  to  the 
separate  equitable  estate  of  Mrs.  Elizabeth  C.  Read,  deceased,  and 
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which  to  her  other  estate,  and  which  to  the  Eakin  estate,  and 
which  to  Mrs.  Read's  two  children,  and  which  to  Dr.  Read's 
individual  estate,  and  also  what  assets  came  to  the  possession  of 
the  complainant,  as  administrator,  which  cannot  be  identified  as 
belonging  to  either  of  those  estates  or  to  those  children,  and  also 
whether  Dr.  Read  converted  to  his  own  use  any  of  the  property 
belonging  to  his  wife's  (Mrs.  Elizabeth  G.  Read)  estates,  or 
either  of  them,  and  if  so,  what  securities,  funds  or  property  he  so 
converted,  and  what  assets  in  the  hands  of  the  complainant,  as 
administrator,  represent  such  converted  funds  or  property ;  and 
there  was  a  like  direction  a.s  to  devastavits  by  him  of  the  Eakin 
estate.  The  master  reported,  and  the  cause  now  comes  before 
the  court  on  exceptions  filed  to  his  report  by  the  executor  of  Mrs. 
Read  and  the  guardian  of  her  two  children,  and  also  on  final 
hearing.     The  exceptions  are  twelve  in  number. 

The  first  and  second  are  upon  the  ground  that  the  master,  in 
ascertaining  the  amount  of  property  of  the  estates  of  Mrs.  Read 
and  her  children,  did  not  include  therein  any  income  arising 
from  her  estates  after  her  death,  whereas,  as  the  exceptants 
insist,  he  ought  to  have  included  therein  one-fourth  of  the  in- 
come of  those  estates,  with  compound  interest  thereon  by  annual 
rests. 

Mrs.  Read  died  on  or  about  November  23d,  1869.  She  had, 
as  before  stated,  an  equitable  separate  estate,  and  also  a  statutory 
sole  estate,  consisting  of  personal  property,  the  latter  acquired  in 
part,  at  least,  by  her  as  one  of  the  next  of  kin  of  her  deceased 
brother.  On  the  22d  day  of  January,  1869,  she  made  her  will, 
Ijy  which  she  disposed  of  all  her  property.  She  gave  it  to  her 
executors  (her  husband  and  Dr.  Read  and  Mr.  William  A. 
Ingham)  in  trust  for  certain  designated  uses,  among  which  weie 
the  following :  To  pay  out  of  the  income  $360  a  year  to  Isabella 
Robinson  so  long  as  she  should  continue  in  charge  of  the  testa- 
trix's children;  and  as  to  the  residue  of  the  income,  to  pay 
three-fourths  of  it  to  Dr.  Read  for  life,  the  other  fourth  to  be 
paid  for  and  used  in  the  maintenance,  support  and  education  of 
any  children  born  to  the  testatrix  from  her  marriage  to  Dr. 
Read   that   might  survive  her,   in    such   manner  and    in   such 
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amounts  as  might  seem  best  aud  most  suitable  in  the  discretion 
of  the  trustees,  at  any  and  all  times  during  the  life  of  their 
father ;  and  if  none  of  them  should  survive  her,  then  to  pay  the 
whole  of  the  income  to  Dr.  Read  for  life.  The  will  was  made 
>rith  the  consent  of  Dr.  Read.  By  a  certificate  appended  to  it, 
under  his  hand  and  seal,  and  witnessed  by  the  two  witnesses  to 
tli^^  \rill,  he  declared  as  follows  : 

"  Tliis  will  has  been  made  and  executed  by  my  wife,  tlie  above-written 
Elizabeth  Grandin  Read,  with  my  full  consent  and  entire  approbation.  In 
explicit  testimony  thereof,  I  hereto  affix  my  hand  and  seal  on  the  same  day 
and  year  above  written  [the  date  of  the  will],  meaning  hereby  to  bind  myself 
to  its  due  and  proper  execution." 

Mrs.  Read's  separate  equitable  estate  amounted  to  ov^er  $60,000, 
and  her  other  estate  to  about  $5,000.  As  before  stated,  she 
died  on  or  about  November  23d,  1869.  She  left  two  children, 
Juanita  H.  and  Walter  George  Read.  Shortly  after  her  death, 
Dr.  Read  called  upon  Mr.  S.  Davis  Page,  the  gentleman  by 
rt'hom  the  will  was  drawn,  and  told  him  he  had  got  the  will 
from  the  person  in  whose  custody  it  had  been  placed  for  safe 
keeping.  In  the  course  of  conversation  between  them  on  the 
subject  of  the  will,  Dr.  Read,  in  reply  to  Mr.  Page's  interrogatory 
remark,  "  But  you  are  going  to  prove  the  will  ?  "  or  "  You  will 
abide  by  the  will  ? "  said,  with  great  solemnity,  taking  out  of 
his  coat  pocket  a  paper  which  Mr.  Page  understood  to  be  the 
will,  "  My  wife's  will  is  [or  shall  be]  my  law."  Nevertheless,  he 
did  not  prove  the  will,  but  took  out  letters  of  administration  upon 
his  wife's  estate,  and  the  will  was  not  proved  until  after  his 
death,  which  occurred  July  28th,  1879,  when  it  was  proved  by 
Mr.  Ingham  in  the  prerogative  court  of  this  state.  The  will  was 
a  valid  one  as  to  both  estates  of  the  testatrix.  As  to  her  equitable 
separate  estate,  the  will  needed  no  consent  of  her  husband  to 
make  it  valid,  and  as  to  the  other  estate,  she  had  his  consent, 
given  in  such  a  way  that  it  was  not  in  his  power  to  defeat  the 
wdll  by  any  revocation  of  the  consent.  He  not  only  gave  his 
consent  under  seal,  which  imported  a  consideration,  but  he 
solemnlv  covenanted  with  her  that  he  would  duly  and  properly 
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execute  the  will,  thus  by  his  deed  accepting  the  trusts  declared 
in  it.  There  was,  in  fact,  an  actual  and  very  valuable  considera- 
tion for  his  consent.  By  the  will,  he  was  to  receive,  absolutely 
for  his  own  use,  three-fourths  of  the  income  of  all  of  her  estate 
for  life  (and  in  a  certain  contingency,  the  death  of  the  children  in 
his  lifetime,  the  whole),  and  the  other  fourth  was  to  go  to  sup- 
port and  educate  his  children,  and  so  exonerate  him  from  the 
cost  of  the  performance  of  that  duty.  On  the  other  hand,  he 
enabled  her,  by  his  consent,  to  dispose  of  $5,000,  her  statutory 
sole  estate,  which  she  might  have  disposed  of  in  her  lifetime  if 
he  had  refused  his  consent  to  the  will.  After  having  thus  given 
his  consent,  he  was,  under  the  circumstances,  bound  to  prove  the 
will.  It  was  a  fraud  upon  his  wife  and  those  entitled  to  the 
benefit  of  her  will,  not  to  do  it.  In  Woodward  v.  Gamp,  22 
Conn.  4o7,  a  married  woman,  being  desirous  of  making  a  dispo- 
sition of  her  real  estate,  to  take  effect  after  her  death,  united  with 
her  husband  in  the  execution  of  a  deed  therefor  to  a  trustee,  author- 
izing him  to  make  sale  of  the  property,  and  out  of  the  proceeds 
pay  certain  sums  to  certain  persons  and  the  residue  to  her  legal 
representatives.  The  husband,  after  the  deed  had  been  fiilly 
executed,  received  it  upon  his  express  promise  to  deliver  it  to 
the  grantee  at  his  wife's  death,  if  she  should  die  before  him. 
She  died  first.  After  her  death  he  refiised  to  deliver  the  deed. 
It  was  held  that  he  was,  under  the  circumstances,  bound  to 
deliver  it.  When  a  married  woman's  will  is  made  in  pursuance 
of  an  agreement  before  marriage,  or  of  an  agreement  made  after 
marriage,  for  a  consideration,  it  is  not  rev<xjable.  Roper  on 
Hus.  &  W.,  by  Jacob,  170,  note;  2  Bish.  on  Mar.  Worn.  4^6  § 
538;  Emery  v.  Neighbour,  2  Hal.  '^14:2 ;  Pride  v.  Bubb,  L.  R. 
{7  Ch.  App.)  64..  In  Van  Winkle  v.  Schoonraaker,  2  3IcCart. 
3'S4;  where  this  court  held  that  a  husband's  consent  to  his  wife's 
will  of  her  statutory  sole  estate  was  revocable,  the  consent  was 
oral  and  without  consideration,  and  the  chancellor  (Green)  makes 
special  mention  of  this  latter  fact.  Dr.  Read  was  bound  by  the 
will ;  and  in  this  account  his  individual  estate  is  entitled  to  the 
benefit  of  the  gift,  or  three-fourths  of  the  income  made  to  him 
under  it.     The  master  has  given  it  accordingly.     No  exception 
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is  taken  on  that  score ;  but  the  objection  is  that  the  children's 
estate  is  entitled  to  an  allowance  of  the  other  fourth  of  the 
income.  The  objection  is  based  upon  the  legal  proposition  that 
if  the  father  of  an  infant,  having  an  estate,  be  of  sufficient  ability 
to  support  the  infant,  support  will  not  be  ordered  out  of  the 
infant's  estate.  In  this  case  the  testatrix  intended  that  the 
infants  should  be  supported  and  educated  out  of  the  one-fourth 
of  the  income,  which  fourth,  by  the  will,  she  devoted  to  the 
purpose.  She  first  gives  to  her  husband  three-fourths,  and  then 
directs  that  the  other  fourth  be  paid  for  and  used  in  the  main- 
tenance, support  and  education  of  her  children,  in  such  manner 
and  in  such  amounts  as  may  seem  best  and  most  suitable,  in  the 
discretion  of  the  trustees  (of  whom  her  husband  was  one),  at  any 
and  all  times  during  the  life  of  her  husband,  and  she  then  pro- 
vides that  in  case  of  the  death  of  all  of  the  children  in  her 
husband's  lifetime,  that  fourth  go  to  him  for  life.  She  clearly 
intended  by  this  provision  to  devote  the  one-fourth  to  the  support 
and  education  of  the  children,  in  order  to  relieve  their  father 
from  that  expense.  The  legal  proposition  before  mentioned,  on 
which  the  objection  is  based,  has  no  applicability  to  the  case. 
The  master  finds  that  the  one-fourth  was  a  proper  and  not  an 
excessive  allowance  for  the  support  and  education  of  the  children 
during  Dr.  Read's  lifetime.  The  first  and  second  exceptions 
will  be  overruled.  The  third  was  withdrawn  on  the  argument. 
The  fourth  is  an  objection  that  the  master  did  not  include. in 
the  amount  of  the  estate  of  the  children  of  Mrs.  Read,  nor  in  the 
estate  of  their  mother,  the  sum  of  $1,288.08,  money  received  by 
Dr.  Read  January  21st,  1871,  from  the  trustees  of  Mrs.  Read's 
separate  estate.  This  exception  should  be  allowed.  The  money 
in  question  was  indeed  paid  to  him,  by  order  of  this  court,  as 
belonging  to  him,  but  it  was  awarded  to  him  as  part  of  her 
separate  estate  in  the  suit  between  the  trustees  complainants  and 
him  for  an  account  of  the  estate  in  their  hands,  and  directions  to 
pay  it  over.  The  decree  was  made  December  20th,  1870,  about 
a  year  after  Mrs.  Read's  death,  and  Dr.  Read  concealed  the 
existence  of  her  will  under  which  the  money  in  question  would 
have  gone  to  the  trustees  thereunder  for  the  uses  of  the  will,  and 
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not  to  him  individually  for  his  own  use.  His  estate  should 
account  to  the  children  of  Mrs.  Read  for  it  as  a  devastavit  com- 
mitted on  the  date  of  his  receipt  for  the  money,  January  21st, 
1871. 

The  fifth  exception  has  already  been  disposed  of  in  dealing 
with  the  first,  second  and  fourth.  One  part  of  it  is  a  repetition 
of  the  objection  upon  the  ground  of  the  non-charge  of  the  one- 
fourth  of  the  income  of  the  residue  of  Mrs.  Read's  estate,  which 
was  the  subject  of  the  first  and  second  exceptions,  and  the  other 
is  a  repetition  of  the  fourth  exception. 

The  sixth  exception  is  an  objection  to  the  principle  upon 
which  the  master  has  charged  Dr.  Read's  estate  with  interest  upon 
the  moneys  of  his  children,  Juanita  and  George,  received  by  him 
as  their  guardian  and  not  invested  and  not  now  identifiable. 
The  master  has  charged  simple  interest  from  the  time  the  money 
was  received.  The  exceptants  insist  that  he  should  have  charged 
compound  interest,  with  annual  rests. 

The  master  finds  that  the  identifiable  securities  belonging  to 
the  children  are  of  the  par  value  of  §12,000.  They  are  one 
hundred  and  twenty  shares  of  the  stock  of  the  Delaware  and 
Hudson  Canal  Company.  He  also  finds  that  three  other  sums, 
$856.03,  $2,981.34  and  $586.50  were  received  by  Dr.  Read  aa 
guardian.  On  the  dividends  received  by  the  guardian  upon  the 
stock,  the  master  has  charged  interest  irom  the  expiration  of  six 
months  (time  allowed  for  investment)  after  the  receipt  of  the 
money,  and  on  the  sums  just  mentioned  he  has  charged  in  like 
manner.  Under  the  circumstances  of  the  case,  the  estate  of  the 
guardian  should  not  be  condemned  to  pay  compound  interest. 
The  exception  will  therefore  be  overruled. 

The  seventh  exception  is  on  the  ground  that  the  master  has 
recognized  the  existence  of  an  Eakin  estate,  whereas,  as  the 
exceptants  allege,  there  was  no  such  estate  at  the  death  of  Dr. 
Read,  but  the  assets  referred  to  under  that  designation  belonged, 
in  fact,  to  the  legatees  under  the  Eakin  will.  By  the  order  of 
reference  the  master  was  directed  to  ascertain  and  report  which 
of  the  securities  and  other  property  in  the  hands  of  the  com- 
plainant as  administrator  belonged,  at  the  time  of  Dr.  Read's 
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death,  to  the  estate  of  James  Eakin,  deceased,  and  what  devasta- 
vits,  if  any,  Dr.  Read  committed  as  one  of  the  executors,  or  as 
surviving  executor  of  James  Eakin,  deceased ;  and  what  securi- 
ties, funds  or  property,  if  any,  belonging  to  the  estate  of  James 
Eakin,  deceased,  were  converted  by  Dr.  Read  in  his  lifetime,  and 
what  assets  now  in  the  hands  of  the  complainant  as  administra- 
tor represent  such  converted  securities,  funds  or  property.  The 
exception  refers  to  the  case  of  Huston  v.  Read,  5  Stew.  Eq.  591 
as  authority  for  the  allegation  that  the  estate  is,  in  fact,  no  longer 
the  estate  of  James  Eakin,  but  belongs  to  the  persons  entitled  to 
it  under  his  will.  No  decree  has  been  entered  in  that  case. 
The  suit  was  brought  for  construction  of  the  will  of  Mr.  Eakin, 
and  an  account  of  the  estate,  and  for  directions  for  payment  in 
accordance  with  the  will  as  it  might  be  construed.  It  was  de- 
cided, and  this  court,  in  its  opinion,  decided  the  question  as  to 
the  rights  of  the  persons  interested  under  the  provisions  of  the 
will.  It  is  obvious  that  there  is  no  substance  in  this  exception. 
The  term  "  estate  of  James  Eakin,  deceased,"  in  the  order  of 
reference,  was  employed  to  designate  the  property  and  assets  of 
that  estate,  to  whomsoever  belonging,  under  the  provisions  of  the 
will,  and  without  reference  to  the  ownership  or  destination 
thereof  under  that  instrument.  The  exception  will  be  over- 
ruled. 

The  eighth  exception  is  upon  the  ground  that  in  computing 
the  amount  due  the  Eakin  estate  the  master  did  not  charge,  as 
paid  thereout  to  the  children  of  Alexander  R.  Shreve,  the 
amount  due  them  under  the  provisions  of  the  Eakin  will  in 
favor  of  their  deceased  mother.  This  claim  is  based  upon  the 
allegation  that  the  children  received  a  bond  of  Richard  C.  Shreve, 
given  to  the  executors  of  Eakin,  for  $10,000,  borrowed  from  the 
funds  of  the  estate,  and  that  their  father,  Alexander  R.  Shreve, 
who  was  Dr.  Read's  co-executor,  borrowed  of  the  estate  two 
sums  of  money,  one  for  $10,000  and  the  other  for  $4,000,  which 
Avere  never  repaid.  It  may  be  observed  that  those  persons  who 
are  interested  in  the  Eakin  estate  are  satisfied  with  the  report  of 
the  master.  The  only  ground  on  which  an  exception  on  this 
head  on  the  part  of  the  exceptants,  who  have  no  interest  in  that 
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estate,  can  be  entertained,  is  that  if  those  sums,  or  any  or  either 
of  them  be  charged  against  the  children  of  Alexander  R.  Shreve 
as  so  much  of  the  Eakin  estate  received  by  them,  the  amount  of 
the  estate  in  the  hands  of  Dr.  Read  at  the  time  of  his  death 
would  be  so  much  less,  and  thus  the  amount  of  the  deficiency  or 
apparent  devastavit  would  be  reduced. 

Dr.  Read  and  Alexander  R.  Shreve  filed  their  joint  account  as 
surviving  executors  of  the  Eakin  estate  in  the  surrogate's  office 
of  Burlington  county,  in  the  early  part  of  the  year  1870.  It 
was  passed  at  the  term  of  April  of  that  year,  of  the  orphans 
court  of  that  county.  The  balance  established  against  them 
thereby  was  $52,332.47.  Shreve  died  in  December,  1870,  and 
from  the  time  of  hLs  death  Dr.  Read  had  sole  charge  of  the  estate. 
He  never  filed  any  account  afterwards.  At  the  time  of  passing 
the  account  of  1870,  Dr.  Read  was  chargeable  with  $52,332.47, 
the  balance  of  that  account.  The  legal  interest  on  that  balance, 
from  that  time  until  the  time  of  his  death,  amounted  to  $33,418.61. 
He  paid  out  only  $8,144.38.  The  master  finds  that  the  identi- 
fiable securities  and  cash  of  the  estate  amount  to  $53,630.29 ; 
and  that  there  is  a  devastavit  of  $23,976.41  chargeable  to  Dr. 
Read's  estate.  As  to  the  $10,000  lent  to  Richard  C.  Shreve,  it 
is  proved  to  have  been  lent  by  both  executors.  Dr.  Read  and 
Alexander  R.  Shreve.  It  was  lent  upon  the  security  of  the 
borrower's  unsecured  bond  alone.  The  money  was  lost  through 
the  insolvency  of  the  borrower.  He  paid  interest  upon  it  up  to 
the  spring  of  1876,  when  he  ceased,  and  paid  nothing  after  that. 
He  says  he  cannot  remember  in  what  year  the  bond  was  given, 
but  it  was  a  year  or  tvro  before  his  brother's  (Alexander  R. 
Shreve's)  death.  The  latter  died  in  December,  1870.  The 
master  has  credited  Dr.  Read's  estate  with  interest  paid  upon 
the  bond,  $700  a  year,  from  March  25th,  1871,  to  March 
25th,  1876,  both  inclusive — six  years.  There  is  manifestly  no 
ground  for  charging  the  children  of  Alexander  R.  Shreve  with 
the  amount  of  that  bond,  or  anything  on  account  of  it,  except 
the  one  year's  interest  which  was  received  by  them  after  their 
mother's  death,  and  Dr.  Read's  estate  had  credit  for  that  in  the 
account.     As  to  the  alleged  loans  of  $10,000  and  $4,000  to  their 
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father,  it  is  enough  to  say  that  the  evidence  does  not  show  that 
they  were  not  repaid,  nor  that  there  was  any  devastavit  on  his 
part,  except  it  may  be  in  reference  to  the  loan  to  his  brother 
Richard,  who,  however,  was  solvent  for  four  or  five  years  after 
Dr.  Read  obtained  the  sole  management  of  the  estate.  And  it 
appears  by  the  evidence  that  the  latter  was  equally  responsible 
with  his  co-executor  for  the  loan. 

The  ninth  exception  is  upon  the  ground  that  the  master,  in 
ascertaining  the  amount  of  Dr.  Read's  individual  estate,  did  not 
include  therein  the  amount  of  his  first  wife's  interest  in  the 
Eakin  estate.  By  the  will  of  James  Eakin,  who  died  in  1856, 
certain  legacies  were  given  to  Martha  Read,  then  wife  of  Dr. 
Read.  She  died  in  1861,  leaving  two  children,  the  defendants 
Adelaide  S.  Huston  and  Mary  S.  Read.  On  her  death  her  in- 
terest in  the  Eakin  estate  under  the  legacies  was  vested  in  her 
husband  ju7'e  mariti.  By  his  will  he  gave  to  her  two  daughters 
all  the  personal  property  in  his  possession  which  belonged  to 
her,  arising  from  the  estate  of  James  Eakin,  deceased,  and  which, 
as  the  will  states,  he  then  held.  The  gifts  to  her  under  James 
Eakin's  will  were  absolute  {Huston  v.  Read,  ubi  supra),  and, 
on  her  death,  she  having  made  no  disposition  of  the  property 
given  to  her,  thereby  the  property  passed  to  her  husband,  and 
became  part  of  his  individual  estate.  In  ascertaining  what 
moneys  or  securities  belong  to  each  estate,  the  master  properly 
regarded  the  Eakin  estate  as  an  entirety,  without  considering 
whether  Dr.  Read  was  beneficially  entitled  to  any  part  of  it  or 
not  J  but  he  should  have  reported  that  Mrs.  Martha  Read's  in- 
terest in  the  Eakin  estate  constituted  part  of  Dr.  Read's  indi- 
vidual estate.  The  exceptants  are  interested  in  this  matter  for 
the  reason  stated  in  passing  upon  the  eighth  exception.  The  ex- 
ception will  be  allowed. 

The  tenth  exception  objects  because  thirty-four  shares  of  the 
stock  of  the  Farmers  National  Bank  of  Mount  Holly,  a  mort- 
gage given  by  Isaiah  C.  Duble,  and  "  a  large  part  of  the  cash 
on  deposit "  to  Dr.  Reed's  credit  in  the  above-mentioned  bank, 
were  reported  as  part  of  the  Eakin  estate.  The  exceptants 
insist   that   the  master  should   have  reported   that   the  stock, 
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mortgage  and  cash  in  question  belong  to  the  estates  of  Mrs. 
Elizabeth  G.  Read  and  her  children,  Juanita  H.  and  Walter 
George,  but  that  it  is  impossible  to  determine  to  which  of  those 
estates  they  or  either  or  any  part  of  them  belong.  There  is 
no  evidence  that  the  stock  in  question  belongs  to  the  estates  of 
Mrs.  Elizabeth  G.  Read  or  either  of  them,  or  that  of  her  chil- 
dren. On  the  other  hand,  it  seems  quite  clear,  from  the  evi- 
dence, that  it  belongs  to  the  Eakin  estate.  It  was  taken  in  set^ 
tiement  of  a  note  belonging  to  that  estate,  and,  although  Dr. 
Read  appears  to  have  paid  for  it  ^809.48  in  cash,  in  addition  to 
the  amount  due  upon  the  note,  it  does  not  appear  that  that  cash 
was  part  of  either  of  the  estates  of  Mrs.  Elizabeth  G.  Read  or 
of  that  of  her  children,  or  that  it  was  Dr.  Read's  own  money. 
There  is  no  evidence  upon  which  the  conclusion  of  the  master, 
on  this  head,  should  be  reversed ;  on  the  contrary,  the  weight 
of  evidence  is  in  support  of  his  decision.  And  so,  too,  as  to  the 
Duble  mortgage.  As  to  the  remaining  item,  which  is  in  refer- 
ence to  the  allowance  to  the  Eakin  estate  of  part  of  the  cash  on 
deposit  in  the  Farmers  National  Bank  of  Mount  Holly,  my 
attention  has  not  been  directed  to  any  evidence  on  the  subject, 
nor  have  I  myself  discovered  any  adverse  to  the  conclusion 
reached  by  the  master.     The  exception  will  be  overruled. 

The  twelfth  exception  is  the  same,  in  substance,  as  the  ninth. 

The  question  whether  the  decree  should  order  that  the  money 
and  securities  found  to  be  due  to  the  Eakin  estate  be  delivered 
and  paid  over  to  the  administrator  de  bonis  non,  or  v/hether  the 
court  should  itself,  by  its  decree,  distribute  them  among  the 
parties  claiming  under  the  Eakin  will,  according  to  their  rights 
as  established  in  Huston  v.  Read,  was  discussed  on  the  hearing. 
But  it  is  quite  clear  that  the  court  may  take  either  course,  as  it 
may  deem  best.  A  decree  may  be  entered  upon  the  opinion  in 
Huston  V.  Read,  and  any  steps  which  may  be  necessary  to  estab- 
lish the  rights  of  the  parties  under  the  Eakin  will,  may  be  taken 
in  that  cause  and  a  distribution  be  made  there.  That  course  will 
he  adopted. 

Claims  against  Dr.  Read's  individual  estate,  for  indebtedness 
to  the  trust  estates  beyond  the  identifiable  assets,  will  be  paid 
ratably  with  those  of  other  creditors  out  of  that  estate. 


14  CASES  IN  CHANCERY.  [40  Eq., 

Van  Gieson  v.  Banta. 

Makgaret  Van  Gibson's  executor 

V. 

William  S.  Banta  et  al.,  executors. 

The  complainant  claimed  that,  as  a  residuary  legatee,  he  was  entitled  to  a 
part  of  a  fund  in  defendants'  hands,  under  what  the  complainant  insisted  was  a 
Toid  bequest. — Held,  that,  as  the  testator  was  at  the  time  of  his  death  a  non- 
resident (he  lived  in  New  York,  where  the  will  was  proved),  and  his  will  had 
never  been  proved  in  this  state,  nor  recorded  here,  as  authorized  by  the 
statute,  the  complainant  was  not  entitled  to  relief,  although  the  bill  states  that 
the  fund  is  under  the  control  of  the  defendants,  who  reside  in  this  state  and  are 
the  executors  of  the  surviving  executor  of  the  will  by  which  the  bequest  was 
made. 


Bill  for  relief.     On  final  bearing  on  bill,  answer  and  replica- 
tion. 

Mr.  C.  H.  Voorkis,  for  complainant. 


Note. — In  McNamara  v.  Dwyer,  7  Paige  239,  jurisdiction  was  sustained  over 
a  resident  of  Louisiana,  who  was  temporarily  in  New  York  on  his  way  to  Ire- 
land, as  the  administrator  of  an  intestate  who  di<^d  in  Ireland,  on  the  applica- 
cation  of  the  next  of  kin,  residing  in  New  York,  the  bill  alleging  that  the  de- 
fendant had  been  appointed  administrator  in  Ireland,  had  collected  the  assets 
of  the  estate,  brought  them  to  this  country  and  squandered  them  here.  See 
AUsup  v.AUsup,10  Yerg.282;  Dillard  v.  Harris,  2  Tenn.  Ch.  196;  but  see 
Melius  V.  Thompson,  1  Cliff.  125 ;  Dawes  v.  Boylston,  9  Mass.  337 ;  Brownlee  v. 
Lockwood,  5  C.  E.  Or.  £39 ;  Sparks  v.  White,  7  Humph.  86 ;  Brown  v.  Brown, 
1  Barb.  Oh.  189  ;  Alger  v.  Alger,  31  Hun  4^1. 

In  Caldwell  v.  Maxwell,  2  Tenn.  102,  an  executrix  of  a  testator,  who  was  domi- 
ciled and  died  in  Virginia,  removed  to  Tennessee  with  the  etiects  of  the  esiaie, 
and  was  held  liable  to  be  called  to  account  in  the  latter  state  by  the  legatees, 
residents  also  of  Tennessee. 

In  Gravely  v.  Gravely,  20  S.  C.  93,  an  executrix,  resident  in  England,  of  a 
testator  who  had  died  there,  proved  the  will  both  in  England  and  in  South 
Carolina.  Whether  a  cestui  que  trust  could  maintain  a  suit  against  him  in 
South  Carolina,  for  misconduct  in  regard  to  the  investment  of  the  trust  fund 
in  England,  was  held  to  depend  on  whether  (supposing  the  testator  to  have 
been  domiciled  in  England)  there  were  assets  in  South  Carolina  when  the  suit 
was  brought. 

In  CampbeU  v.  Tousey,  7  Cow.  64,  a  non-resident  executor  was  held  liable, 
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Mr.  A.  Zahrishie,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  by  the  executor  of  Margaret  Van  Gieson, 
deceased,  against  the  executors  of  Abraham  "Westervelt,  deceased, 
for  a  decree  declaring  invalid  a  bequest  of  8500  in  the  will  of 
'jrarret  H.  Tan  Wagoner,  deceased,  and  ordering  that  one-thii-d 
of  the  amount,  with  its  accumulations,  be  paid  to  him.     By  the 

at  law,  in  New  York,  as  an  executor  de  son  tort,  for  a.ssets  collected  in  New 
York;  see  Vermtlya  v.  Beatty,  6  Barb.  4^9 ;  Metcalf  v.  Clark,  41  Barb  4-5  ; 
Marey  v.  Marcy,  S2  Conn.  308. 

In  TuTi^lail  V.  Pollard,  11  Leigh  1,  an  executor  who  had  taken  probate  of  his 
testator's  will  and  letters  testamentary  in  England,  and  collected  the  assets  and 
brought  them  into  Virginia,  but  never  qualified  as  executor  in  Virginia,  was 
held  liable  to  be  sued  by  the  legatees,  in  the  court  of  chancery  of  Virginia, 
for  an  account  of  his  administration  and  for  the  unpaid  legacies;  see  Dichin- 
son  V.  Hoomes,  8  Gratt.  414/  Colbert  v.  Daniel,  2£  Ala.  314;  Montalvan  v. 
Clover,  32  Barb.  190. 

In  Olney  v.  Angell,  5  R.  J.  198,  tlie  legatees  of  a  will  made  in  Wisconsin,  by 
a  testatrix  domiciled  there,  were  held  capable  of  maintaining  a  suit  in  Rhode 
Island,  against  an  administrator  of  the  testatrix,  appointed  in  Rhode  Island, 
for  an  account  of  the  asset*  which  had  come  into  defendant's  hands  in  Rhode 
Island,  and  for  the  amount  of  their  Itgacies ;  see  Tourton  v.  Flower,  3  P.  Wms. 
S69. 

In  Brown  v.  Knapp,  17  Hun  160,  79  N.  Y.  136,  a  testator,  domiciled  in  Con- 
m.  ticut,  gave  a  legacy  to  his  infant  grandson  living  in  Ne'.v  York,  payable 
when  he  should  attain  twenty-one  years  of  age,  and  aj  pointed  an  executor, 
also  living  in  New  York.  The  executor  passed  his  final  account  in  Connecti- 
ouJ. — Hdd,  that  the  grandson  could  maintain  a  suit  against  the  executor  in 
New  York,  to  recover  interest  on  his  legacy  during  his  minority  (because  the 
testator  stood  towards  him  in  loco  parentis),  and  that  the  rate  of  interest  fixed 
by  law  in  Connecticut  should  govern. 

In  Price  v.  Brown,  60  How.  Pr.  oil,  a  surviving  executor  and  trustee  alleged, 
in  a  suit  in  equity,  that  his  co-executor  had  received  all  the  funds  of  the 
estate,  most  of  which  was  situate^i  in  New  York,  where  their  testator  was 
domiciled,  and  where  his  will  was  proved  and  his  executors  qualified  ;  that 
buch  co-executor  had  mismanaged  and  squandered  the  estate;  that  plaintiff  is 
a  legatee  of  the  esiate,  as  well  as  executor;  that  his  co-executor  was  a  resident 
of  New  Jersey  at  the  time  of  his  death,  and  that  the  defendant  is  his  executor, 
and  proved  the  co-executor's  will  in  New  Jersey,  and  also  resides  there. — 
Hdd,  that  the  defendant  could  be  called  lo  account  for  the  acts  of  his  testator 
(complainant's  co-executor),  in  the  courts  of  New  York. 

In  Daris  v.  Morris,  76  Va.  21,  a  citizen  of  Mississippi,  by  will,  appointed  a 
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bequest,  the  testator  intended  to  create  a  permanent  fund,  the 
interest  whereof  was  to  be  expended  in  enclosing,  keeping  in 
repair  and  improving  a  designated  public  burying-ground  in 
Bergen  county.  The  complainant  insists  that  the  bequest  is  not 
a  valid  charity,  and  that  therefore  those  who,  under  the  will,  are 
entitled  to  the  residue  of  that  part  of  the  estate  from  which  the 
bequest  was  taken,  are  entitled  to  the  fund  and  its  accumulations. 
By  the  will,  the  testator,  afber  directing  sale  of  his  real  estate, 

citizen  of  Virginia  trustee  of  a  legacy  for  his  daughter  and  her  children. 
The  daughter  and  her  only  child,  after  testator's  death,  became  residents  of 
Virginia. — Held,  that  the  child,  after  her  mother's  death,  could  maintain  a 
suit  in  Virginia  against  the  executors  of  the  trustee,  for  his  alleged  breach  of 
trust  committed  in  reference  to  tesfator's  estate  in  Mississippi,  although  it 
appeared  that  there  was  then  pending  in  Mississippi  a  suit  by  anotlier  legatee 
against  the  same  defendants,  to  recover  another  legacy,  and  that  defendant 
was  also  a  party  thereto. 

In  Palmer  v.  Phcenix  Ins.  Co.,  84  N.  Y.  63,  an  executor,  residing  in  New 
York,  of  a  testator  domiciled  in  Connecticut,  having  proved  the  will  in  both 
states,  was  held  capable  of  bringing  an  action  in  New  York  against  a  Connect- 
icut insurance  company,  on  a  policy  issued  by  the  defendants  on  his  testator's 
life. 

In  Moore  v.  Lewis,  21  Ala.  580,  the  administrator  of  a  legatee  filed  a  bill  in 
Alabama  to  recover  a  legacy  given  to  his  intestate  by  a  will  proved  in  Cuba, 
and  relief  was  denied  ;  see  Jemison  v.  Smith,  37  Ala.  185. 

In  Campbell  v.  Wallace,  10  Gray  162,  a  cestui  que  trust  claimed  under  a  will 
duly  probated  in  England,  but  not  in  Massachusetts,  nor  was  a  copy  thereof 
filed  there.  Held,  that  the  court  had  no  jurisdiction,  although  the  defendant, 
the  trustee,  seems,  from  the  report  of  the  case,  to  have  been  a  resident  of 
Boston. 

In  Porter  v.  Trail,  3  Stew.  Eq.  106,  a  non-resident  testator  held  a  mortgage  on 
lands  in  New  Jersey. — Held,  that  his  executors  could  not,  on  merely  filing  an 
exemplified  copy  of  the  will  in  the  county  where  the  mortgaged  premises  were 
situated,  foreclose  the  mortgage,  their  capacity  being  objected  to  by  answer; 
but  see  Doolittle  v.  Lewis,  7  Johns.  Ch.  45  ;  Averill  v.  Taylor,  5  How.  Pr.  4^6  ; 
Hayes  v.  Frey,  54  Wis.  503 ;  Eells  v.  Holder,  2  McOrary  622. 

In  Sneed  v.  Ewing,  5  J.  J.  Marsh.  460,  a  will  proved  in  Indiana  and  unre- 
corded in  Kentucky,  was  held  inadmissible  as  evidence  of  a  devise  of  lands 
lying  in  Kentucky,  in  a  suit  in  the  latter  state ;  see  Bromley  v.  Miller,  2  T.  & 
C.  {N.  Y.)  575;  Hood  v.  Mathers,  2  A.  K.  Marsh.  553;  Ives  v.  Allen,  12  Vt. 
589;  Wilson  v.  Tappan,  6  Ohio  80  (172)  ■  Budd  v.  Broolce,  3  Gill  201;  Ward 
v.  Hearne,  Busbee  I84. 

In  Paschal  v.  Acklin,  27  Tex.  173,  a  will  was  probated  in  Tennessee,  on 
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and  making  disposition  of  one-half  of  the  proceeds  thereof,  gave, 
out  of  the  other  half  of  the  proceeds,  certain  legacies,  and  made 
the  bequest  before  mentioned,  and  then  gave  all  the  rest  and 
residue  of  that  half  to  three  persons,  of  whom  the  complainant's 
testatrix  was  one.  The  testator  resided  in  the  city  of  New  York 
at  the  time  of  his  death.  His  will  was  made  and  proved  there. 
Only  one  of  his  executors,  Abraham  Westervelt,  proved  it.  He 
and  the  other  persons  named  as  executors  in  it  are  dead.     Mr. 

proof  which  would  authorize  its  probate  in  Texas,  but  a  certified  copy  of  the 
will  and  of  its  probate  was  deemed  inadmissible  evidence  of  a  devise  of  lands 
in  Texas. 

In  Scruggs  v.  Driver,  31  Ala.  274,  a  testator  residing  in  Tennessee  gave  to 
his  wife  certain  bequests  in  lieu  of  her  dower.  She  dissented,  and,  before  her 
dower  and  distributive  share  of  the  estate  had  been  allotted  to  her,  the  execu- 
tors made  a  contract  with  her  agent  to  purchase  her  interest  in  the  estate.  At 
the  time  the  contract  was  made  the  widow  was  dead,  but  this  fact  was  not 
known  to  the  executors  nor  to  her  agent.  On  a  bill  filed  by  the  executors  in 
Alabama  against  her  executor  to  cancel  their  contract,  on  the  ground  of  mis- 
take—ife/d,  that  a  cross-bill  to  compel  the  plaintiffs  to  account  for  her  share 
of  the  estate,  would  not  be  entertained,  there  appearing  to  be  no  danger  of  loss 
if  defendant  should  be  remitted  to  Tennessee  for  its  recovery,  and  it  also 
appearing  that  there  were  no  assets  of  the  estate  in  Alabama.  See  Coley's 
Estate,  U  Abb.  Pr.  461. 

In  Woodruff  v.  Young,  43  Mich.  548,  complainant  filed  a  bill  in  equity, 
alleging  that  her  father  had  died  in  New  York,  leaving  a  will,  which  was  duly 
probated  there,  whereby  he  gave  one-third  of  his  estate  to  her  mother  and  the 
remaining  two-thirds  to  herself,  her  brother  and  sister  equally,  and  appointed 
her  mother  executrix  ;  that  her  mother  duly  qualified  and  administered  on  the 
estate,  in  New  York,  and  is  still  the  executrix  thereof;  that  afterwards  com- 
plainant removed  to  Michigan ;  that  the  estate  is  not  yet  settled ;  that  no 
accounting  has  been  had  with  her,  nor  her  share  paid ;  and  that  one  of  the 
defendants,  her  sister's  husband,  is  fraudulently  appropriating  the  estate  to  his 
own  use,  and  denies  complainant's  claim  to  any  part  thereof. — Held,  that  the 
courts  of  Michigan  had  no  jurisdiction  over  the  matter. 

In  Stamps  v.  Moore,  2  Jones  {N.  O.)  80,  one  domiciled  in  Virginia  made  a 
will  appointing  an  executor,  who  also  resided  there,  and  who  proved  the  will 
there,  and  undertook  its  execution.  By  the  will  certain  slaves  in  North 
Carolina  were  bequeathed  to  the  plaintiff. — Held,  that  he  could  not  maintain 
detinue  for  them,  because  the  executor  could  not  "  assent "  to  the  legacy  of  the 
slaves  without  making  probate  of  the  will  and  taking  out  letters  testamentary 
in  North  Carolina.     See  Alfonso's  Appeal,  70  Pa.  St.  347. 

In  Hedenberg  v.  Hedenberg,  46  Conn.  30,  it  was  held  that,  where  an  executor 
of  a  testator  domiciled  in  New  York,  who  was  himself  domiciled  there  at  the 
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Westervelt  died  in  this  state,  where  he  resided,  and  his  will  was 
proved  here  by  the  defendants  and  the  late  Abraham  O.  Zabris- 
kie,  his  executors.  The  surviving  executors  have  control  of  the 
fund  in  question.  It  is  enough  to  say,  to  dispose  of  this  case, 
that  the  complainant  has  established  no  title  to  relief.  The  will 
under  which  he  claims  has  never  been  admitted  to  probate  in 
this  state,  nor  filed  and  recorded  here  under  the  provisions  of  the 
orphans  court  act  in  reference  to  the  filing  and  recording  of 

time  of  his  testator's  death,  afterwards  moved  into  the  state  of  Connecticut  to 
reside,  and  brought  with  him  property  of  his  testator,  he  could  not  be  held 
liable,  in  the  latter  state,  to  a  creditor  of  his  testator  to  the  extent  of  the  prop- 
erty brought  there. 

In  Jenkins  v.  Lester,  131  Mass.  355,  a  trust  fuud  was  created  under  the  will 
of  a  New  York  testator  for  the  benefit  of  his  daughter  Caroline,  and  his  wife 
was  made  trustee.  She  proved  the  will  in  New  York  and  accepted  the  trust. 
Complainant,  as  well  as  Caroline  and  her  husband,  resided  in  Maryland,  and 
the  trustee  in  Massachusetts.  Complainant,  claiming  to  be  a  creditor  of 
Caroline,  souglit  relief  against  her  and  her  trustee  in  a  Massachuselts  court, 
and  to  obtain  payment  of  his  debt  from  the  trust  fund.  The  trustee  had 
never  accounted  in  New  York. — Held,  that  the  creditor  could  not  obtain  the 
relief  sought,  because  Caroline  herself  could  not  have  enforced  the  trust  in 
Massachusetts;  see,  also,  Leland  v.  Smith,  131  Mass.  358,  note;  Emery  v. 
Batchelder,  132  Mass.  452. 

In  Field  v.  Oibson,  20  Hun  274,  an  executrix  appointed  in  New  Jersey,  who 
had  taken  possession  of  premises  rented  by  plaintiff  to  her  testator,  was  held 
not  liable  to  be  sued  at  law  for  the  rent  thereof.  Query,  whether  she  would 
have  been  liable  in  equity  for  an  accounting.  See  Atchison  v.  Lindsay,  6  B, 
Man.  86  ;  Patterson  v.  Pagan,  18  S.  C.  584. 

In  WehVs  Case,  11  Hun  124,  plaintiff  began  an  action  at  law  against  B.  for 
breach  of  covenant  against  encumbrances  in  a  deed  made  by  B.  to  plaintiff. 
Pending  the  action,  B.,  a  resident  of  New  Jersey,  died,  and  letters  testamentary 
on  his  will  were  granted  to  his  three  sons  in  New  Jersey.  Held,  that  the 
action  could  not  be  revived  against  them  by  service  on  one  of  them  in  New 
York. 

In  Mahn/cen's  Case,  9  Stew.  Eq.  518,  four  minor  children,  domiciled  in  Ger- 
many, where  their  mother  also  resided  at  her  death,  and  where  their  guardian 
had  been  appointed,  petitioned  the  court  in  this  state  for  an  order  requiring 
their  father's  executors,  who  were  residents  of  New  Jersey,  to  pay  to  them  or 
their  guardian,  the  moneys  due  their  mother  from  their  father's'estate.  Their 
mother  was  alleged  to  have  bequeathed  to  them  all  her  property,  but  her  will 
had  not  been  proved  here,  nor  any  administration  on  her  estate  granted. — 
Held,  that,  the  executors  objecting,  they  could  not  be  ordered  to  pay  over  the 
jiioney,  either  to  the  children  or  to  their  guardian,  although  they  admitted 
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foreign  wills.  Rev.  p.  757.  It  cannot  be  received  as  evidence- 
of  any  right  of  the  complainant  to  the  fund,  or  any  part  thereof, 
if  the  bequests  which  he  seeks  to  attack  were  declared  invalid.- 
Tyler  v.  Bell,  2  My.  &  Cr.  89;  Bond  v.  Graham,  1  Hare  1^82  ; 
Ryves  v.  Duke  of  Wellington,  9  Beav.  579  ;  Armstrong  v.  Lear, 
12  Wheat.  169  ;  Brcmn  v.  Brmon,  ^  Edw.  Ch.  S^B  ;  Campbell  \\. 
Sheldon,  13  Pick.  8.  The  validity  of  the  bequest  must  be 
decided  by  the  law  of  the  state  where  the  will  was  made  and  the 

that  they  held  for  the  mother's  estate  the  amount  claimed  by  the  children  ; 
and  that  they  would  be  required  to  pay  it  only  to  a  legal  representative  of  the 
mother  here. 

In  Musselman' s  Appeal,  101  Pa.  St.  163,  a  testator  residing  in  North  Caro- 
lina appointed  his  brother,  residing  in  Pennsylvania,  his  executor  and  trustee. 
The  executor  qualified  in  North  Carolina  in  18-52,  and  filed  an  inventory,  but 
never  filed  an  account  there.  In  1874  he  died,  and  M.  was  appointed  admin- 
istrator de  bonis  non  cum  testamento  annexo  of  the  testator. — Held,  that  the 
executor  and  children  of  one  of  the  cestuis  quetrustenl  could  not  sustain  a  suit 
in  Pennsylvania  to  recover  such  suras  as  should  be  found  to  be  due  them  und^r 
the  will.  See  Van  Dyke's  Appeal,  31  Leg.  Int.  69 ;  S.  C,  Van  Dyke  v.  Fan 
Dyke,  9  Stew.  Eq.  521,  11  Stew.  Eg.  280. 

it  has  been  held  that  a  non-resident  plaintiff  could  not  maintain  a  suit  iu 
another  state,  against  executors  appointed  in  a  third  state,  Magraw  v.  L~win,  87 
Fa.  St.  139  ;  but,  in  Slatter  v.  Ckrroll,  2  Sandf.  Ch.  573,  a  Maryland  creditor 
of  a  testator  who  also  lived  in  Maryland,  was  held  capable  of  suing,  in  New 
York,  the  trustee  who  lived  in  New  York,  for  the  proceeds  of  lands  lying  in 
New  York  and  devised  to  the  trustee. 

In  Naylor  v.  Moody,  2  Black/.  247,  3  Black/.  91,  filing,  in  Indiana,  letters 
testamentary  granted  to  plaintiffs  in  Kentucky,  was  held  insufficient  to  author- 
ize plaintiffs  to  maintain  a  scire  /acias  to  revive  a  judgment  obtained  by  their 
testator  against  the  defendant — the  letters  should  have  been  also  recorded;  see 
Sayre  v.  JSelme,  61  Pa.  St.  299. 

To  maintain  a  suit  in  another  state,  an  executor  must  allege  the  probate  of 
the  will  in  his  bill,  Pelletreau  v.  Rathhone,  Sax.  331 ;  Pitts  v.  Melser,  72  Ind. 
469 ;  Kerr  v.  Moon,  9  Wheat.  565 ;  Noonan  v.  Bradley,  9  Wall.  394;  see  Beck- 
ham V.  Wittkowski,  64  N.  C.  464;  Berney  v.  Drexel,  12  Fed.  Rep.  393  ;  and,  if 
alleged,  probate  may  be  taken  out  at  any  time  before  the  hearing,  Osgood  v. 
Franklin,  2  Johns.  Ch.  1,  14  Johns.  527 ;  Smith  v.  Feckham,  39  Wis.  414. 

But  where  the  complainant  claims,  as  heir,  that  the  will  is  void,  and  sets  it 
out  in  his  bill,  the  de/endant,  as  executor,  need  not  allege  or  produce  its  pro- 
bate, Tarver  v.  Tarver,  9  Pet.  174. 

What  is  a  sufficient  certification  of  domiciliary  probate  to  authorize  probate 
of  a  foreign  will,  or  its  admittance  as  evidence  in  another  state,  Chrisman  v. 
Gregory,  4  -B.  Mon.  4'^^ ;  Melvin  v.  Lyons,  10  Sm.  &  Marsh.  78 ;  Applegate  v. 
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testator  was  domiciled.  Story  Confl.  Laios  §  P'9  c.  The  fact 
that  according  to  the  bill  a  part  of  the  estate  is  under  the  control 
of  the  surviving  executors  of  the  executor  of  the  will,  and  that 
they  reside  in  this  state,  does  not,  of  itself,  give  jurisdiction.  It 
3s  claimed  by  the  complainant  that  the  fund  in  question  is  part 
of  the  residue  of  the  proceeds  of  the  one-half  of  the  testator's 
real  estate,  from  which  it  was  taken,  and  that  he  is,  therefore, 
under  the  will,  entitled  to  one-third  of  the  fund.  He  claims 
directly  under  the  will,  and  that,  in  the  administration  of  the 
assets  under  it,  he  is  entitled  to  the  money  which  he  seeks  to 
obtain  by  this  suit.     The  bill  will  be  dismissed,  with  costs. 


Smith,  SI  Mo.  166 ;  Townsend  v.  Moore,  8  Jones  ( A^.  O.)  1^7 ;  Isham  v.  Gibbons, 
1  Bradf.  69 ;  Donegan  v.  Taylor,  6  Humph.  SOI ;  Slaughter  v.  Cunningham,  24 
Ala.  260 ;  Turner  v.  Linum,  55  Ga.  253 ;  Lancaster  v.  McBryde,  5  Ired.  421 ; 
Otto  V.  Doty,  Gl  Iowa  23 ;  Carpenter  v.  Denoon,  29  Ohio  St.  379  ;  Bradstreet  v. 
Kinsella,  76  Mo.  63 ;   Tovmsend  v.  Downer,  32  Vt.  183. 

In  Gray  v.  Ryle,  IS  Jones  &  S.  (N.  Y.)  198,  plaintiff  sued  defendant,  as  ex- 
ecutrix, to  recover  money  alleged  to  be  due  him  on  a  contract  with  her  testa- 
tor. The  defendant,  who  had  been  appointed  in  New  Jersey,  did  not  demur, 
but  appeared  and  answered  on  the  merits.  At  the  trial,  she  moved  to  dismiss 
the  complaint  for  want  of  jurisdiction. — Held,  that  it  must  be  dismissed  be- 
cause plaintiff  had  not  averred  that  defendant  had  brought  into  New  York 
assets  of  the  estate,  and,  as  this  concerned  the  power  of  the  court,  it  was  not 
waived  by  defendant's  appearance  and  answer. 

See,  further,  9  Am.  Law  Reg.  577,  64I ;  Stirling- Maxwell  v.  Cartwrighl,  L.  R. 
{9  Oh.  Div.)  173,  {11  Ch.  Div.)  522,  26  Moak  10,  I4,  notes. 

It  has  been  held  that  a  guardian  may  sue  or  be  sued  anywhere.  Morrison's 
Case,  1  H.  Bl.  665  ;  Pedan  v.  Robb,  8  Ohio  227 ;  Moore  v.  Hood,  9  Rich.  Eq. 
311 ;  Beeler  v.  Dunn,  3  Head  87 ;  Rinker  v.  Slreit,  33  Gratt.  663  ;  Hickman  v. 
Dudley,  2  Lea  375 ;  but  see  Morrell  v.  Dickey,  1  Johns.  Ch.  153;  Curtis  v. 
Smith,  6  Blatch.  537 ;  Leonard  v.  Putnam,  51  N.  H.  247 ;  Todd  v.  Bhoads,  37 
Pa.  St.  60;  West  v.  Gunther,  3  Dem.  {N.  Y.)  386;  Vincent  v.  Starka,  45  Wit. 
468;  Trimble  v.  Dzieduzyiki,  57  How.  Pr.  208.— &ex. 
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Phebe  R.  Post,  executrix  &c., 

V. 

Ieene  F.  Rivees  et  al. 

A  testatrix  gave  the  residue  of  her  estate,  real  and  persoual,  to  her  sister, 
"  to  have  and  to  hold  the  same  in  trust  for  my  two  children,  *  *  *  the 
interest  to  be  paid  to  them  at  least  once  a  year,  they  to  share  and  share  alike," 
with  an  unlimited  power  of  sale  in  the  trustees,  and  a  discretionary  power  to 
use  part  or  all  of  the  principal  for  the  children's  benefit,  "but  it  is  mv  special 
desire  not  to  have  the  principal  used  if  it  can  be  saved  for  my  two  children." — 
Held,  that  the  children  were  entitled  to  the  cm-pus  of  the  estate  as  tenants  in 
common,  and  that  one  of  them  having  died  after  the  testatrix,  leaving  a  hus- 
band and  son  surviving,  her  share  of  the  real  estate,  upon  the  death  of  her  son, 
descended,  subject  to  her  husband's  curtesy,  to  those  who  would  have  been  en- 
titled, under  the  statute,  had  the  son  survived  his  father. 


Bill  for  construction  of  will  &c.  On  final  hearing  on  bill  and 
answer. 

Mr.  R.  V.  Lindahury,  for  complainant. 

Mr.  A.  Zabriskie,  for  Irene  F.  Rivers. 

The  Chancellor. 

Margaret  A.  Lannon,  late  of  the  county  of  Middlesex,  in  this 
state,  by  her  will,  after  ordering  that  her  executrix  (the  com- 
plainant) pay  her  debts  and  funeral  expenses,  and  erect  a  suitable 
stone  to  mark  her  grave,  gave  to  her  husband  a  legacy  of  $250, 
and  then  provided  as  follows : 

"  I  do  will  and  bequeath  unto  my  sister,  Phebe  R.  Post,  all  my  real  and 
personal  estate,  or  the  remainder  thereof,  after  paying  the  above  named  be- 
quests, to  have  and  to  hold  the  same  in  trust  for  my  two  children,  Irene  F. 
Wilson  and  Jennet  R.  Wilson,  the  interest  to  be  paid  to  them  at  least  once  a 
year,  they  to  share  and  share  alike,  and  I  do  give  unto  my  sister,  Phebe  R. 
Post,  the  same  power  to  deed  and  convey,  and  use  the  said  lands  and  moneys 
and  personal  property,  wherever  it  may  be  found,  that  I  would  have  if  I  were 
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living,  for  the  sole  benefit  of  my  two  children  above  named  ;  and  if  she  should 
see,  in  her  judgment,  proper,  to  use  part  or  all  of  the  principal.  But  it  is  my 
special  desire  not  to  have  the  principal  used  if  it  can  be  saved  for  my  two 
children  above  named." 

The  testatrix  died  May  10th,  1881.  Both  of  the  children 
survived  her.  Irene  is  still  living,  and  Janet  died  June  20th, 
1884.  She  was  the  wife  of  Richard  Mack,  and  left  one  child, 
an  infant  son,  which  has  since  died.  The  father  is  still  living. 
The  estate  in  the  hands  of  the  trustee  consists  of  both  real  and 
personal  property. 

The  question  propounded  is.  To  whom  does  the  unexpended 
corpus  of  the  trust  property  go  ? 

The  will  gives  the  trust  property  to  the  trustee  for  the  bene- 
fit of  the  children,  directing  that  the  interest  be  paid  to  them  in 
annual  payments,  at  least,  and  gives  the  trustee  full  power  to 
deal  with  the  property  for  the  sole  benefit  of  the  children,  and 
to  expend  upon  them  part  or  all  of  the  principal  if,  in  her  judg- 
ment, it  shall  be  proper  to  do  so ;  but  the  testatrix  expresses  an 
earnest  wish  that  the  principal  shall  not  be  used  if  it  can  be 
saved  for  them.  She  makes  no  further  or  other  disposition  of 
the  principal. 

A  gift  of  the  income  from  personal  estate  without  limit  as  to 
time,  is  equivalent  to  a  gift  of  the  principal,  and  the  rule  applies 
whether  the  inceme  be  given  directly  or  through  the  intervention 
of  trustees.  Hawk,  on  Wills  123 ;  Ghiliek  v.  Gulick,  12  C.  E. 
Gr.  498. 

And  a  devise  of  the  rents  and  profits  or  income  of  land  is 
equivalent  to  a  devise  of  the  land  itself.  Hawk,  on  Wills  120  ; 
Manners  v.  Manners,  Spen.  14^ ;  Reed  v.  Reed,  9  Mass.  372. 
But,  as  before  remarked,  the  gift  in  this  case  is  a  gift  of  the 
property  itself  to  the  trustee  for  the  children,  with  a  subsequent 
expression  of  a  wish  on  the  part  of  the  testatrix,  of  itself  further 
clearly  indicative  of  her  intention  (if  such  indication  were  needed), 
that  the  corpus  of  the  fund  should  go  to  the  children. 

The  two  children  were  entitled  to  the  property  as  tenants  in 
common.  The  Vv^ill  provides  that  they  are  "  to  share  and  shai'e 
alike."     This  provision  has  reference  to  the  corpus  as  well  as  to 
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the  income,  and  the  words  just  (quoted  denote  distinctness  and 
a  plurality  of  interests.  Havk.  on  Wills  113;  Post  v.  Herbert, 
le  C  E.  'dr.  51^0. 

The  interest  of  Janet  in  the  real  property  descended,  on  her 
death,  to  her  son,  and  on  his  death  (the  inheritance  having  come 
to  him  by  descent  ex  'parte  materna)  it  went,  subject  to  his  father's 
tenancy  by  the  curtesy,  to  those  who  would  have  inherited  it  had 
he  survived  his  father.     Rev.  p.  297  §  3. 


COMMISSIONEES   OF   THE   SiNKING    FUND   OF   NeW  JeRSEY 

V, 

Robert  Woodward  et  al. 

By  a  will  proved  in  J861,  a  li  staler  owi.inf:^  tliree  farms  devised  one  of  them 
to,  his  son  Robert,  another  to  his  son  Edward,  and  the  third  to  Robert  and 
Edward.  He  also  gave  the  income  of  $4,000  to  his  granddaughter  for  life^ 
and  the  principal  to  ner  issue,  if  any,  and  charged  ail  his  lands  with  its  pay- 
ment. The  granddaughter  was  married  in  1880,  and  has  issue  now  living. 
In  1869,  Edward  became  the  sole  owner  of  the  farm  devised  to  him  and 
Robert,  and  under  the  foreclosure  of  a  mortgage  thereon  given  by  him  to 
complainants  in  1872,  they  became  its  owners  in  1882.  In  1877,  Robert  con. 
veyed  the  farm  devised  to  him,  to  E.  W.,  who  still  owns  it.  In  1879,  Edward 
cuuveyed  to  his  wife  the  farm  devised  to  him,  and  she  still  owns  it.  On  a  bill 
by  complainants  for  an  apportionment  of  the  charge  of  the  legacy  on  the  three 
farms — Held,  that  the  rule  fixing  the  order  of  liability  where  several  tracts  of 
land  have  been  encumbered  by  one  charge,  and  they  are  afterwards  aliened, 
does  not  apply  to  this  case,  but  that  complainants  are  entitled  to  a  decree 
establishing  among  the  present  owners  of  the  three  farms  the  ratable  proportion 
of  the  legacy  which  each  farm  ought  to  pay,  including  an  equitable  adjustment 
of  the  excess,  if  any,  heretofore  paid  by  the  owner  of  any  of  (he  farms,  on 
account  of  the  annual  interest  on  the  legacy. 


Bill  for  relief     On  final  hearing  on  bill  and  answers. 
Mr.  J.  H.  Stewart,  for  complainants. 
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Commissioners  of  Sinking  Fund  v.  Woodward. 
3Ir.  W.  D.  3IUk,  for  Emilv  Woodward. 


The  Chancellor. 

The  object  of  this  suit  is,  according  to  the  bill,  to  obtain  an 
equitable  apportionment  of  a  legacy  of  $4,000  and  interest,  upon 
the  property  charged  therewith.  The  charge  is  under  the  will 
of  Robert  Woodward,  deceased,  late  of  the  county  of  Monmouth, 
who  died  March  7th,  1861.  The  will  is  dated  June  18th,  1857, 
and  was  proved  March  26th,  1861.  By  it  the  testator  gave  to 
his  Avife,  in  lieu  of  her  right  of  dower,  the  interest  of  S5,000, 
payable  yearly,  for  life.  He  then  gave  to  his  daughter  Emily 
the  interest  of  the  like  sum,  payable  in  like  manner,  during  the 
life  of  the  widow,  her  mother,  with  provision  that  in  case  of 
Emily's  marriage  in  the  lifetime  of  her  mother,  $1,000  were  to 
be  paid  to  her,  and  in  that  case  she  was  to  have  the  interest  of 
only  $4,000  during  her  mother's  life.  From  the  death  of  her 
mother  she  was,  if  she  had  not  then  married,  to  have  the  interest 
of  $5,000  more,  $10,000  altogether,  for  life.  In  case  she  had  mar- 
ried and  the  $1,000  had  been  paid  to  her,  she  was  to  have  the  inter- 
est of  only  $9,000  for  life.  At  her  death,  the  principal,  in  case 
she  should  leave  lawful  issue,  was  to  go  to  such  issue ;  bur  in 
case  she  should  leave  no  lawful  issue,  it  was  to  revert  to  the 
testator's  estate,  and  the  residuary  legatees  were  to  be  forever 
exempt  from  paying  it.  He  then  gave  to  his  granddaughter, 
Marj-  B.  Woodward  (now  wife  of  Matthew  S.  Williamson),  the 
annaul  interest  of  $4,000,  for  life,  from  the  age  of  eighteen  years, 
and  directed  that  in  case  of  her  death,  leaving  lawful  issue,  the 
principal  be  paid  to  such  issue ;  but  if  she  should  die  without 
lawful  Lssue,  then  it  was  to  revert  to  his  estate,  and  liis  residuary 
legatees  were  to  be  forever  exempt  from  paying  it.  He  then 
gave  to  his  wife  and  his  daughter  Emily,  and  his  daughter-in- 
law  Edith,  widow  of  his  deceased  son  Joseph,  a  home  in  his 
mansion-house  so  long  as  they  should  remain  unmarried.  He 
then  gave  to  his  son  Edward  a  farm  of  about  two  hundred  and 
ten  acres ;  to  liis  son  Robert  a  farm  of  about  one  hundred  and 
sixty  acres,  and  the  residue  of  his  property,  in  which  are  in- 
cluded his  homestead  farm  of  about  one  hundred  and  fiftv  acres 
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aud  some  outlands  and  cedar  swamps,  to  Edward  and  Robert,  in 
equal  shares,  directing  them  to  pay  all  of  the  legacies,  and 
charging  and  binding  all  his  real  estate  with  the  payment  thereof; 
and  he  appointed  them  executors.  They  proved  the  will.  The 
widow  died  August  11th,  1873,  and  Edith,  Joseph's  widow,  in 
Januar}',  1881.  Mary  B,  Woodward  (now  Williamson)  attained 
the  age  of  eighteen  years  September  20th,  1874.  She  was  mar- 
ried February  5th,  1880,  to  Matthew  S.  Williamson,  by  whom 
she  has  three  children.  On  April  5th,  1869,  the  testator's  widow, 
and  Emily,  gave  to  Edward  and  Robert  a  release  (recorded  the 
next  day)  of  their  claims,  under  the  will,  upon  the  homestead 
farm.  On  the  same  day  on  which  the  release  was  given,  Robert 
and  his  wife  conveyed  his  undivided  half  of  that  property  to 
Edward,  by  deed  of  that  date,  recorded  the  next  day.  On  March 
23d,  1872,  Edward  and  his  wife  gave  a  mortgage  for  $8,000  and 
interest,  upon  that  farm,  to  the  complainants,  who  subsequently 
foreclosed  it,  and  bought  the  property  at  the  foreclosure  sale,  and 
it  was  conveyed  to  them  by  the  sheriiF  by  deed  dated  October 
20th,  1 882.  On  April  1 9th,  1877,  Emily  bought  the  farm  of  one 
hundred  and  sixty  acres,  and  still  owns  it.  On  May  22d,  1879, 
Mar}'  H.  Woodward,  wife  of  Edward,  became  the  owner  of  the 
other  farm  of  two  hundred  and  ten  acres,  and  still  owns  it.  The 
outlands  and  cedar  swamp  have  been  sold.  The  three  farms  are 
of  about  the  same  value  (about  $80)  per  acre.  The  outlands  and 
swamp  appear  to  be  of  but  small  value.  Robert  and  Edward 
are  both  insolvent.  The  bill  prays  an  apportionment  of  the 
Williamson  legacy  upon  the  testator's  lands,  in  proportion  to  the 
value  of  the  respective  parcels.  On  the  hearing,  the  complain- 
ants claimed  that,  under  the  circumstances,  instead  of  an  appor- 
tionment, as  prayed  by  the  bill,  there  should  be  a  declaration, 
establishing  the  liability  of  the  properties,  respectively,  for  the 
payment  of  the  legacy,  in  inverse  order  of  the  alienations  made 
since  the  death  of  the  testator.  There  is  no  ground  for  this  latter 
claim.  The  rule  applicable  to  cases  where  the  owner  of  several 
parcels  of  land,  subject  to  the  charge  of  a  legacy,  sells  them  at 
diiferent  times  to  persons  without  notice  of  the  encuml)rance  of 
the  legacy,  does  not  apply  to  the  case  in  hand.     Here  the  several 
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parcels  came  to  the  owners  by  different  titles — different  devises 
under  the  same  will.  In  such  a  case  the  rule  of  ratable  contri- 
bution is  applicable.  The  outlands  and  cedar  swamp  must  be 
left  out  of  view,  for  no  decree  can  be  made  in  reference  to  them, 
because  the  owner  or  owners  thereof  are  not  parties  to  the  suit. 
The  farms  of  one  hundred  and  sixty  and  two  hundred  and  ten 
acres,  respectively,  were  specifically  devised,  the  one  to  Edward 
and  the  other  to  Robert,  and  the  farm  of  one  hundred  and  fifty 
acres  (the  homestead)  was  given  to  Edward  and  Robert  by  the 
residuary  clause  of  the  will.  All  of  these  properties  were 
devised  subject  to  a  common  charge  of  the  legacies.  In  the 
hands  of  the  devisees,  and  as  between  them,  each  was  in  equity 
bound  for  its  proportionate  share,  and  no  more.  As  between 
the  legatees  and  devisees,  tlie  legacies  were  a  charge  to  their  full 
amount  on  each  property  and  on  all  of  them.  When  one  of  the 
properties  was  sold  and  conveyed,  it  was  conveyed  subject  to  tlie 
existing  lien  of  the  legacies.  Had  Edward  sold  and  conveyed 
the  homestead  farm  by  deed,  with  warranty,  equity  would  have 
protected  his  grantee,  as  between  them,  against  the  existing  lien 
of  the  legacies,  by  throwing  the  burden,  which  otherwise  that 
property  would  have  borne,  upon  the  farm  of  two  hundred  and 
ten  acres,  still  in  Edward's  hands,  or  those  of  his  subsequent 
grantee.  But  he  did  not  so  sell  it.  He  mortgaged  it  subject  to 
the  Williamson  legacy,  and  the  complainants,  though  purchasers 
at  the  sheriff's  sale  under  the  foreclosure,  acquired,  as  such  pur- 
chasers, Edward's  title  and  no  more;  that  is,  they  took  the 
property  subject  to  the  legacy.  The  complainants  are  entitled  to 
a  decree  establishing,  as  between  the  respective  owners  of  the 
three  properties,  the  ratable  proportions  which  each  ought,  in 
equity,  to  pay  of  the  Williamson  legacy.  It  will  be  proper  also 
to  establish  in  this  suit  the  amount  which  the  owner  of  any  of 
the  properties  should  pay  to  the  owner  or  owners  of  the  othere, 
or  of  either  of  them,  for  money  heretofore  paid  by  the  latter  in 
excess  of  the  amount  which  he  or  she  ought,  in  equity,  as  between 
the  owners  of  the  respective  properties,  to  have  been  required  to 
pay.     No  costs  will  be  awarded  to  either  party  in  this  suit. 
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The  Commissionei:s  of  the  Sinking  Fund  of  J^ew  Jersey 


The  Inhabitants  of  the  Township  of  Linden,  in  the 
County  of  Union. 

In  1873  the  township  of  Liuden  opened  and  graded  an  avenue,  and  caused 
an  assessment  for  its  share  of  the  costs  thereof  to  be  laid  on  the  land  in  con- 
troversy. In  1874  the  owners  of  that  land  gave  a  mortgage  thereon  to  com- 
plainants. In  1879,  defendants  being  advised  that  the  assessment  was  invalid, 
caused  a  re-assessment  of  the  premises  to  be  made,  under  a  statute  passed  in 
1878,  which  provided  for  re-assessments,  and  that  from  and  after  the  filing  of 
the  map  and  report  of  the  commissioners,  the  assessments  should  be  and  re- 
main a  lien  on  the  property  assessed,  notwithstanding  any  devise,  descent  or 
alienation  thereof  or  any  judgment,  mortgage  or  encumbrance  thereon.  The 
complainants  became  the  owners  of  the  premises  in  1880,  under  foreclosure  of 
their  mortgage,  to  which  suit  defendants  were  not  made  parties.  On  a  bill  to 
compel  defendants  to  vedeem—Held,  that  the  statute  of  1878  is  constitutional, 
and  that  the  lien  of  the  re-assessment  related  back  to  the  time  of  the  original 
assessment,  and  was,  consequently,  prior  to  that  of  complainant's  mortgage. 


Bill  to  compel  defendants  to  redeem.  On  final  hearing  on 
bill  and  answer. 

Mr.  J.  H.  Stewart,  for  complainants. 

3Ir.  J.  R.  English,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  to  compel  the  defendants,  the  inhabitants 
<3f  the  township  of  Linden,  in  the  county  of  Union,  who  claim 
a  lien  for  a  municipal  assessment  upon  land  in  that  township, 
to  redeem  a  mortgage  given  to  the  complainants,  the  commis- 
sioners of  the  sinking  fimd  of  Xew  Jersey,  upon  the  property, 
July  14th,  1874,  by  Job  S.  Crane  and  Belinda  Hearn,  trustees. 
Under  foreclosure  proceedings  upon  the  mortgage,  which  were 
begun  April  26th,  1880,  the  property  was  sold  November  3d, 
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]  880,  to  the  complainants,  who  now  hold  it.  The  question  is 
as  to  the  priority  of  the  lien  of  the  assessment  over  the  mortgage. 
The  cause  comes  on  for  liearing  upon  bill  and  answer.  The 
facts  are  that  the  defendants,  at  some  time  in  1873,  caused  an 
avenue,  called  Third  avenue,  in  Linden  township,  to  be  graded, 
and  the  costs  to  be  assessed  under  the  provisions  of  the  act  ap- 
proved April  5tli,  1871,  entitled  "a  supplement  to  an  act  en- 
titled '  a  supplement  to  an  act  to  establi-h  a  new  township  in  the 
county  of  Union,  called  the  township  of  Linden,'  approved 
March  17th,  1870."  P.  L.  of  1871  p.  19.67.  Subsequently, 
being  advised  that  the  assessment  was  invalid,  they  caused  a  new 
one  to  be  made  under  the  act  approved  March  12th,  1878,  en- 
titled "  an  act  to  provide  for  the  assessment  and  payment  of  the 
costs  and  expenses  incurred  in  constructing  sewers,  and  making 
other  improvements  in  townships  and  villages."  P.  L.  of  1878 
■p.  70.  The  commissioners  to  make  the  new  assessment  were 
appointed  July  14th,  1879,  and  they  filed  their  map  and  report 
September  23d,  1879.  The  report  was  confirmed  on  the  2d  of 
October  following.  The  improvement,  for  the  cost  of  which  the 
assessments  w"ere  laid,  had  been  completed,  and  the  first  assess- 
ment was  made  before  the  complainants  took  their  mortgage. 
The  second  assessment  was  made  before  the  foreclosure  proceed- 
ings were  begun.  The  defendants  were  not  made  parties  to  that 
suit.  The  complainants  insist  that  inasmuch  as  the  first  assess- 
ment was  abandoned,  and  the  act  of  1878,  under  which  the 
second  one  was  made,  provides  that  from  and  after  the  filing  of 
the  commissioners'  map  and  report,  the  assessments  shall  be  and 
remain  a  lien  upon  the  property,  the  lien  of  the  assessment  did 
not  attach  until  September  23d,  1879,  the  date  of  the  filing,  and 
therefore  must  be  held  to  be  subordinate  to  that  of  the  mortgage. 
But  the  whole  of  the  provision  just  referred  to,  is  that  from  and 
after  the  filing  of  the  map  and  report,  the  assessments  shall  be 
and  remain  a  lien  upon  each  lot  of  property  assessed,  for  the 
amount  thereof,  with  interest  thereon,  and  all  costs  and  fees 
thereon,  until  they  shall  be  paid  and  satisfied,  notwithstanding 
any  devise,  descent  or  alienation  thereof,  or  any  judgment,  mort- 
gage or  encumbrance  thereon,  and  notwithstanding  any  mistake 
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in,  or  omission  of  tu9  iiame  or  names  of  the  owner  or  owners  of 
the  property.  The  ao^  also  provides  that  the  property  may  be 
sold  for  a  term  of  yeai5  uo  pay  the  assessment,  and  that  the 
purchaser,  his  executors,  t^dsi^inistrators  and  assigns,  shall,  by 
virtue  of  the  declaration  of  sale,  lawfully  hold  and  enjoy  the 
property  for  his  and  their  ow  "^  nroper  use  against  the  owner  or 
owners  thereof,  and  all  person^  claiming  under  them,  until  the 
term  be  completed  and  ended.  It  also  provides  for  redemption 
by  the  owner,  mortgagee,  occupant  or  any  person  having  a  legal 
or  equitable  interest  in  the  proptiiy,  within  two  years  from  the 
date  of  the  declaration  of  sale,  an  I  that  mortgagees  whose  mort- 
gages shall  have  been  duly  recorded  before  the  sale  shall  not  be 
divested  of  the  right  to  redeem  after  the  expiration  of  the  period 
of  two  years,  until  six  months  after  receiving  notice  in  writing 
of  the  sale  from  the  purchaser,  or  any  person  claiming  under 
him.  That  the  legislature  has  power  to  enact  such  laws  as 
that  of  1878,  was  established  in  Doyle  v.  Newark,  5  Vr. 
S36.  That  case  established,  also,  the  principle  that  where  the 
legislature  authorizes  a  re-assessment  for  the  cost  of  a  municipal 
improvement  in  the  place  of  one  that  has  been  set  aside,  the  new 
proceedings  are  to  be  regarded,  so  far  as  the  rights  of  persons 
interested  in  the  land  are  concerned,  as  an  original  assessment, 
precisely  as  if  there  had  been  no  previous  one,  and  hence  that 
purchasers  or  mortgagees,  after  the  former  assessment  was  set 
aside,  and  before  the  second  one  was  made,  are  entitled  to  no 
immunity  on  that  ground.  Applying  tlie  principles  of  that  case 
to  this,  the  assessment  of  1879  must  be  held  to  have  all  the 
force  and  effect  of  an  original  assessment,  and  it  must  be  held, 
also,  that  the  lien  of  the  assessment  is  superior  to  that  of  the 
mortgage.     The  bill  will  be  dismissed. 
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Thomas  Cronley 

V. 

Bridget  Cronley  et  al. 

On  April  27th,  1850,  a  mortgage  was  given  by  John  T.  Cronley  and  his  wife, 
Bridget,  on  the  house  and  lot  in  which  they  then  lived.  On  May  13th,  1850^ 
the  mortgagee  assigned  it  to  Z.  S.  C,  who,  on  April  27th,  1857,  assigned  it  to 
Bridget,  and  she,  on  August  13th,  1880,  assigned  it  to  complainant.  John  T. 
Cronley  died  in  California  on  April  13th,  1854,  and  his  widow,  Bridget,  and 
their  children  continued  to  occupy  the  premises,  her  dower  therein  never  hav- 
ing been  assigned.  There  was  no  administration  on  his  estate.  At  various 
times  between  October  16th,  1861,  and  December  18th,  1873,  Bridget  gave 
four  mortgages  on  the  premises,  which  are  now  held  by  one  of  the  defendants. 
On  April  12th,  1872,  Bridget  received  the  moneys  for  the  taking  of  a  portion 
of  the  premises  for  a  public  road  and  for  damages  thereto,  and  she  spent  a 
part  of  those  moneys  in  cutting  down  the  front  of  the  lot  to  the  grade  of  tl;e 
public  road.  On  foreclosure  of  complainant's  mortgage — Held,  (1)  that  Brid- 
get was  not,  by  virtue  of  her  possession  of  the  premises,  obliged  to  pay  the 
annual  interest  on  complainant's  mortgage;  (2)  that  the  unexpended  balance 
received  by  her  from  the  public  road  condemnation  should  be  credited  on 
complainant's  mortgage  as  of  the  day  when  she  received  the  moneys  ;  (3)  that 
the  other  mortgages  are  liens  only  on  Bridget's  interest  in  the  premises  as 
widow,  although,  when  she  gave  them,  she  held  complainant's  mortgage,  and 
assigned  it  to  him  afterwards. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  J.  Henry  Stone,  for  complainant. 
Mr.  J.  H.  Meeker,  Jr.,  for  Mary  Cronley. 
Mr.  Edward  Oakes,  for  Mary  Kearon. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  for  $200  and  interest, 
upon  a  house  and  lot  in  the  township  of  Bloomfield,  in  Essex 
county,  given  by  John  T.  Cronley,  deceased,  with  his  wife,  the 
defendant,  Bridget  Cronley,  to  William  D.  Condit,  April  27th, 
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1850,  and  by  the  mortgagee  assigned,  May  13th,  in  the  same 
year,  to  Zenas  S.  Crane,  who  assigned  it,  April  27th,  1857,  tc 
the  before-mentioned  Bridget  Cronley,  by  whom  it  was  assigned 
to  the  complainant,  August  13th,  1880.  John  T.  Cronlev,  th« 
mortgagor,  lived  on  the  property  up  to  the  time  when  he  went 
to  California,  which  was  in  May,  1850.  He  died  in  California, 
April  13th,  1854.  After  he  left  this  state,  his  widow  and  chil- 
dren continued  to  reside  on  the  property.  His  estate  was  not 
administered  upon,  although  he  left  a  will,  made  before  he  went 
to  California,  by  which,  however,  he  merely  empowered  his  ex- 
ecutor (his  brother  Thomas)  to  sell  his  real  estate.  On  the  12th 
of  April,  1872,  the  widow  received  from  the  Essex  public  road 
board  $141.40  for  part  of  the  property  taken  by  that  body  and 
damages  to  the  rest  of  it  by  reason  of  such  taking.  The  prop- 
erty was  condemned  as  her  property,  and  she  alone  received  the 
money,  although  the  receipt  for  it  was  signed  by  her  and  her 
son  and  daughter.  Her  husband  had  two  other  children,  by  a 
previous  marriage,  but  they  did  not  sign  the  receipt,  and  it  does 
not  appear  that  they  were  requested  to  do  so.  On  the  16th  of 
October,  1861,  the  widow  gave  a  mortgage  for  $100  and  inter- 
est, upon  the  property,  to  Warren  S.  Baldwin,  who  assigned  it 
to  the  defendant  Mary  Kearon.  On  the  19th  of  November  fol- 
lowing, she  gave  another  mortgage  upon  the  propei-ty,  for  the 
same  amount,  with  interest,  to  Mary  Kearon,  and  afterwards,  on 
the  29th  of  July,  1869,  and  the  18th  of  December,  1873,  gave 
to  Mary  Kearon  two  other  mortgages  upon  the  premises,  each, 
also,  for  $100,  with  interest. 

The  defendant  Mary  Cronley  (who  is  one  of  the  children  of 
John  T.  Cronley)  insists  that  the  complainant's  mortgage  is  not 
a  valid  security,  because,  as  she  alleges,  the  widow  was  bound  to 
pay  off  the  mortgage  while  her  husband  was  in  California,  with 
money  sent  to  her  by  him  for  the  purpose,  and  that  if  not 
bound  to  pay  it  off  with  that  money,  she  was  bound  to  pay  it 
off  very  soon  after  his  death,  with  money  she  received  from 
California  as  a  contribution  from  his  friends  among  his  fellow 
miners  there,  and  money  received  by  her  fi-om  a  friendly  society 
here,  of  which  he  was  a  member,  for  a  "  benefit "  payable  upon 
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his  death,  aud  the  money  received  by  her  from  the  road  board ; 
or  at  least  that  she  was,  because  she  was  in  possession  of  the 
property,  bound  to  keep  down  the  interest ;  and  that  the  com- 
plainant beiag,  as  Mary  Cronley  alleges,  only  colorably  the 
owner  of  the  mortgage,  and  the  widow  the  real  owner,  the 
former  is  net  entitled  to  a  decree  for  any  interest  on  the  mort- 
gage. 

Mary  Kearon  insists  that,  inasmuch  as  the  widow  repre- 
sented chat  she  was  the  owner  of  the  property  when  she  gave 
the  four  mortgages  for  $100  each,  the  complainant's  mortgage 
should,  in  equity,  be  postponed  to  those  mortgages. 

The  widow  remained  in  possession  of  the  mortgaged  premises 
after  her  husband's  death,  as  such  widow.  Her  dower  has 
never  been  assigned.  When  her  husband  died,  all  of  the  four 
children  lived  with  her.  The  oldest  appears  to  have  been  about 
fifteen  years  old  at  that  time.  By  the  statute,  as  widow,  she 
was  entitled  to  the  possession  of  the  property  without  liability 
to  pay  rent  therefor  until  her  dower  should  have  been  assigned 
to  her.  This  right  of  possession  did  not  devolve  upon  her  the 
duty  of  paying  the  interest  upon  the  mortgage.  The  claim  that 
the  mortgage  should  be  held  to  be  satisfied,  in  view  of  the  fact, 
as  alleged,  that  she  received  money  from  her  husband  while  he 
was  in  California — enough  to  pay  it  off — which  she  ought  to 
have  applied  to  its  payment,  is  wholly  unsupported.  And  so, 
too,  as  to  the  allegation  that  she  received  from  her  husband's 
estate,  after  his  death,  the  money  (the  "  benefit "  and  contribu- 
tions) with  which  she  purchased  the  mortgage.  The  money 
received  from  the  road  board  was  paid  to  her,  as  owner  of  the 
property,  through  a  mistake  on  the  part  of  the  board  as  to  the 
ownership.  Part  of  it  (about  $82)  she  expended  in  repairing 
the  damage  done  to  the  property  by  the  cutting  down,  in  front 
of  the  house,  of  the  grade  of  the  avenue  for  which  the  land  was 
taken.  The  balance  ($59)  should  be  credited  on  the  mortgage 
as  of  April  12th,  1872. 

The  mortgages  held  by  Mary  Kearon  are  liens  upon  nothing 
more  than  the  interest  which  the  widow  had,  as  widow,  in  the 
premises,  when  they  were  given.     They  cannot  be  held  to  be 
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equitable  assignments  of  the  complainant's  mortgage,  which  waa 
held  by  the  widow  when  they  were  made.  And  if  they  were 
so,  the  assignment  to  the  complainant  was  bona  fide  and  for  a 
valuable  consideration,  and  he  took  the  mortgage  free  from  all 
latent  equities,  in  favor  of  third  persons,  of  which  he  had  no 
notice.  The  evidence  of  notice  to  him  is  not  such  as  to  charge 
him  with  the  equity  claimed,  if  it  existed.  There  will  be  a 
decree  in  accordance  with  the  views  above  expressed. 


"Wesley  E.  Whittaker  et  al. 

V. 

John  H.  Whittaker  et  al. 

A  testator  gave  to  his  wife,  for  life,  the  use  of  his  residence,  and  requested 
his  executors  to  pay  all  the  taxes  and  cost  of  repairs  thereon  out  of  his  estate. 
He  also  gave  her,  for  life,  the  income  of  certain  stocks,  appraised  at  $114,000, 
with  a  contingent  interest  therein  to  his  wile's  niece,  if  she  should  survive  his 
wife.  He  also  gave  a  specific  legacy  to  his  sister  and  to  each  of  his  brothers, 
and  gave  to  his  executors  a  power  of  sale  of  his  real  estate.  He  then  provided 
as  follows:  "After  the  decease  of  my  said  wife  and  niece,  I  give  my  estate  to 
my  lawful  heirs,  to  be  equally  divided  among  them,  share  and  share  alike." 
Testator's  real  estate,  including  his  residence,  was  valued  at  $27,000,  and  his 
personal  estate  at  $280,000.— BeW,  that,  by  the  clause  above  quoted,  the  tes- 
tator intended  that  the  enjoyment  of  the  residue  of  his  estate,  principal  and 
income,  should  be  postponed  until  after  the  death  of  his  wife  and  her  niece. 


Bill  for  construction  of  will.     On  final  hearing  on  bill  and 
answer. 

Mr.  B.  Gummere,  for  complainant. 

The  Chancellor. 

Albert  J.  Whittaker,  deceased,  late  of  Trenton,  died  March 
28th,  1884.     By  his  will,  dated  July  17th,  1883,  after  ordering 
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paymcrit  of  his  debts  and  funeral  expenses,  he  gave  to  his  wife 
the  use  and  possession  of  his  residence  daring  her  natural  life, 
and  directed  that  all  the  taxes  and  repairs  thereof  should  be 
paid  out  of  his  estate.  He  also  gave  to  her  all  his  furniture, 
pictures,  silverware,  piano,  and  all  other  articles  of  use  or  orna- 
ment in  his  residence,  and  then  gave  to  her,  for  life,  in  lieu  of 
her  dower,  six  hundred  shares  of  the  capital  stock  of  the  United 
New  Jersey  Railroad  and  Canal  Company,  then  standing  in  his 
name,  with  full  power  and  authority  to  collect  and  receive,  to 
and  for  her  own  sole  use  and  benefit,  all  dividends  and  interest 
declared  thereon  after  his  death,  but  without  power  to  sell  or 
transfer  the  stock ;  and  he  directed  that  the  stock  should  not  be 
sold,  transferred  or  exchanged  by  his  executors,  or  by  any  other 
person  or  persons,  during  the  life  of  his  wife,  but  that  it  should 
be  left  and  remain  standing  in  his  name,  upon  the  company's 
books,  and  the  dividends  thereon  be  paid  to  her  alone,  or  to  her 
order,  and  not  to  his  executors.  He  requested  her  to  pay  to  her 
niece,  Emma  Chambers,  for  the  life  of  the  latter,  $600  per 
annum,  out  of  the  dividends  and  interest,  and  directed  and 
required  his  executors,  in  case  his  wife  should  die  before  Emma 
Chambers,  to  retain  sixty  shares  of  the  stock,  and  pay  the  inter- 
est thereon  to  the  latter,  for  her  life.  He  then  gave  a  specific 
legacy  to  the  oldest  of  his  brothers  who  might  survive  him,  and 
gave  $1,000  apiece  to  two  of  his  namesakes.  He  then  gave 
$15,000  apiece  to  his  two  brothers,  Wesley  E.  and  John  H,,  and 
to  his  sister,  Ann  W.  Ellison,  and  $20,000  to  his  brother  George 
R.,  stating,  as  his  reason  for  giving  a  larger  amount  to  George 
than  to  the  others,  that  George  had  a  large  family  to  support. 
And  he  provided  that  the  lawful  child  or  children  of  any  of 
those  last-mentioned  legatees  (his  brothers  and  sister)  who  might 
have  died,  should  take  the  share  of  his,  her  or  their  decea-sed 
parent.  He  then  authorized  and  empowered  his  executors  to 
sell  and  convey  his  real  estate  at  their  discretion,  except  his  resi- 
dence, which  he  authorized  them  to  sell  after  the  decease  of  his 
Avife.     He  then  provided  as  follows  : 

"  After  the  decease  of  my  said  wife  and  niece,  I  give  my  estate  to  my  law- 
ful heirs,  to  be  divided  equally  among  them,  share  and  share  alike  ;  the  law- 
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fill  child  or  children  of  any  of  them  who  have  died,  to  take  the  share  of  their 

'deceased  parents." 

He  then  appointed  his  brothers  Wesley  and  George  executors. 

The  questions  submitted  are  the  following :  Whether  the  tes- 
tator, in  the  gift  of  his  estate  to  his  lawful  heirs  &c.  aflyr  the 
death  of  his  wife  and  her  niece,  intended  to  postpone  until 
the  death  of  those  latter  persons,  the  enjoyment  of  so  much  of 
the  property  as  was  not  to  be  held  for  their  benefit,  and,  if  so, 
whether  such  postponement  of  enjoyment  extends  to  the  income 
as  well  as  the  corpus,  or  whether  it  aifects  the  latter  only,  and 
\vhether,  seeing  that  the  executors  are  possessed  of  a  mere  power 
of  sale  of  the  real  estate,  the  heirs-at-law  of  the  testator  are  not 
now  entitled  to  that  property,  subject  to  the  use  and  enjoyment 
of  the  residence  by  the  testator's  widow,  according  to  the  provi- 
sions of  the  will. 

The  testator's  real  estate,  at  his  death,  consisted  of  unim- 
proved land,  valued  at  $15,000,  and  his  residence,  valued  at 
$12,000.  His  personal  estate,  including  the  six  hundred  shares 
of  the  stock  of  the  railroad  and  canal  company,  was  appraised 
at  $281,067.88.  So  that  his  property,  altogether,  was  valued 
at  $308,067.88.  Deducting  therefrom  the  special  legacies, 
$70,000,  the  value  of  six  hundred  shares  of  the  stock,  $114,000, 
and  the  estimated  value  of  the  residence,  $12,000,  altogether 
$196,000,  there  is  a  residue  of  $112,067.88,  including  the  esti- 
mated value,  $15,000,  of  the  unimproved  real  estate.  Deduct- 
ing that,  there  is  left  a  residue  of  $96,067.88  of  personal  prop- 
erty. 

That  the  testator  did  not  intend  that  the  residue  remaining 
after  deducting  the  special  legacies  and  the  six  hundred  shares 
of  stock,  should  be  distributed  immediately,  is  very  clear,  for 
he  provides  that  the  taxes  and  the  cost  of  insurance  and  repairs 
of  his  residence  shall  be  paid,  during  his  wife's  lifetime,  out  of 
his  estate ;  that  is,  that  those  expenditures  shall  be  made  out  of 
that  residue. 

But,  further,  he  bequeaths  to  his  brothers  and  sister  certain 
large  sums  of  money,  giving  as  a  reason  for  bestowing  $5,000 
more  upon  George  than   upon  any  of  the  others,  that  George 
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had  a  large  family  to  support.  These  gifts  immediately  pre- 
cede the  gift  of  his  "  estate/'  which,  by  its  terms,  is  to  take  effect 
after  the  death  of  his  wife  and  her  niece.  They  make  it  quite 
clear  tliat  the  testator  intended  to  postpone  the  distribution  of 
all  of  his  estate,  except  what  he  had  given  away  in  special  lega- 
cies or  directed  to  be  held  for  the  benefit  of  his  wife  and  her 
niece,  until  the  death  of  both  of  those  persons.  It  is  not  to  be 
supposed  that  he  would  have  given  those  legacies  of  specific 
amounts  if  he  had  contemplated  that  those  legatees  would  re- 
ceive nearly  $100,000  more  of  personal  property  on  the  settle- 
ment of  his  estate  soon  after  his  deatli.  Nor  did  he  intend  to 
die  intestate  of  any  part  of  his  property.  He  supposed  that, 
by  his  will,  he  had  disposed  of  all  of  it.  The  use  of  the  word 
"  estate,"  in  the  residuary  clause,  is  very  significant.  It  is  as 
comprehensive  a  term  as  he  could  have  employed.  He  undoubt- 
edly intended  that  all  his  property  remaining  after  paying  the 
debts  and  legacies  and  making  provision  for  his  wife  and  her 
niece,  should  be  held  by  his  executors  and  accumulated  (of 
course  they  were  to  pay  therefrom  the  taxes,  insurance  premiums 
and  cost  of  repairs  to  his  residence),  until  the  death  of  both  his 
wife  and  her  niece,  and  that  his  residuary  estate  should  then, 
but  not  until  then,  be  divided.  It  follows  that  the  persons  who, 
at  his  death,  were  his  heirs-at-law  or  next  of  kin,  are  not  enti- 
tled to  take  now,  as  their  property,  that  part  of  the  estate  which 
is  not  needed  for  the  purpose  of  paying  debts  and  legacies  and 
providing  for  the  widow  and  her  niece,  according  to  the  will. 
Under  a  similar  provision,  it  was  so  held  in  Brearley  v.  Brear- 
ley,  1  Stock  21. 

Nor  are  they  entitled  to  the  income  thereof.  The  residuary 
gift  in  this  case  carries  with  it  the  intermediate  income.  And  if 
the  real  and  personal  estates  are  blended  in  one  gift,  it  is  con- 
sidered to  denote  an  intention  that  both  species  of  property  shall 
be  subject  to  the  rule  applicable  to  personalty.  2  Jar.  on  Wills 
{R.  &  T.  ed.)  245,  2i6  ;  Qibson  v.  Montfort,  1  Ves.  Sr.  4,85;  Gen- 
ery  v.  Fitzgerald,  Jac.  4-68  ;  Glanvillx.  Glanvill,  2  Mer.  38;  Ackers 
V.  Phipps,  3  CI.  &  Fin.  665 ;  Lachlan  v.  Reynolds,  9  Hare 
796  ;  Van  Kleeck  v.  Reformed  Dutch  Church,  6  Paige  600. 
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In  this  case  the  gift  is  of  tlie  testator's  "  estate/'  a  general  term 
including  both  real  and  personal  property.  Nor  is  the  case  of 
BrecLrley  v.  Brearley,  ubi  supixi,  at  variance  with  the  views  above 
expressed.  In  that  case  the  testator  made  a  provision  of  both 
real  and  personal  property  for  his  wife,  and  gave  her  an  annuity 
for  life,  to  be  paid  by  his  executors,  and  then  empowered  the  ex- 
ecutors to  sell  the  residue  of  his  real  estate  and  to  rent  it  until 
sold,  directing  them  to  invest  the  proceeds  of  the  sales  of  his  real 
and  personal  estate  and  all  moneys  received  by  them  from  any 
other  source,  until  such  time  as  those  proceeds  or  other  moneys, 
or  any  part  thereof,  should  be  needed  for  the  purpose  of  carrying 
into  effect  the  provisions  of  the  will.  He  then  gave  to  his  two 
children  $500  apiece,  to  be  paid  by  the  executors  out  of  the  first 
moneys  they  should  have  in  hand  from  his  estate  after  paying 
his  debts  and  funeral  expenses,  and  providing  for  the  bequest  in 
favor  of  his  wife.  He  then  ordered  that  the  residue  of  his  per- 
sonal estate  remaining  in  the  hands  of  his  executors  at  the  de- 
cease of  his  wife,  and  all  his  real  estate  which  should  remain 
unsold  at  the  time  of  her  decease,  should  be  equally  divided  be- 
tween his  two  children.  The  chancellor  held  that  the  children 
were  not  entitled  to  the  surplus  of  the  personal  estate  until  after 
the  death  of  the  widow.  He  also  held  that  as  to  the  real  estate, 
the  executors  had  only  a  mere  naked  power  of  sale  of  so  much 
of  it  a.s  might  be  necessary  to  answer  the  specific  purposes  of  the 
will,  but  had  no  interest  in  the  land  itself,  and  that  the  title 
thereto  vested,  on  the  testator's  death,  in  the  two  children  as 
his  heirs-at-law,  and  that  there  being  sufficient  personal  estate  to 
pay  debts,  expenses  and  legacies,  and  provide  for  the  annuity, 
the  executors  had  no  further  power  over  the  real  estate,  because 
the  proceeds  thereof  could  not  be  needed  for  any  of  the  purposes 
of  the  will,  and  therefore  that  the  real  estate  and  the  rents  thereof 
received  by  the  executors  Avent  to  the  children  notwithstanding 
the  provision  of  the  residuary  clause.  The  case  was  regarded  as 
one  of  hardship  to  the  two  children  if,  under  the  circumstances, 
they  were  to  be  kept  from  any  benefit  of  the  estate  except  their 
legacies  of  $500  each  until  the  death  of  the  widow,  their  step- 
mother.    The  decision  in  their  favor  as  to  the  real  estate  "was 
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expressly  based  upon  the  non-necessity  of  any  conversion  of  the 
land  to  answer  any  of  the  purposes  of  the  will ;  and  the  view 
taken  by  the  chancellor  was  that  therefore  the  children  were  en- 
titled to  the  rents  and  profits  of  the  land,  and,  if  so,  then  to  the 
]:md  itself,  at  once,  the  court  giving  no  weight  to  the  testament- 
ary direction  for  division,  at  the  widow's  death,  of  the  land 
which  should  then  remain  unsold. 


Charles  E.  Gregory  et  al.,  executors  &c., 

V. 

The  New  York,  Lake   Erie   and  Western  Railroad 
Company  et  al. 

In  a  suit  brought  by  stockholders  of  a  foreign  corijoration  against  that  cor- 
poration and  another  corporation  to  which  it  had  leased  its  road,  lands  &c., 
all  of  which  are  out  of  this  jurisdiction,  seeking  relief  in  regard  to  the  transac- 
tions of  those  corporations  with  each  other,  the  court,  on  demurrer,  declined 
to  take  jurisdiction,  on  the  ground  that  the  courts  of  New  York  were  the 
proper  forum  for  the  litigation. 


Bill  for  relief.     On  general  demurrer  to  bill. 

Mr.  C.  Parker,  for  demurrant. 

Mr.  J.  B.  Vredenburgh,  for  complainants. 

The  Chancellor. 

The  bill  is  filed  by  the  executors  of  Dudley  S.  Gregory,  de- 
ceased, late  of  Hudson  county,  in  this  state,  stockholders  of  the 
Buffalo,  Bradford  and  Pittsburgh  Railroad  Company,  a  cor- 
poration of  the  States  of  New  York  and  Pennsylvania,  in  behalf 
of  themselves  and  all  other  stockholders  who  shall  come  in  and 
seek  relief  by  and  contribute  to  the  expense  of  the  suit  against 
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the  New  York,  Lake  Erie  and  Western  Railroad  Company, 
Hugh  J.  Jewett,  president,  and  Stephen  Little,  auditor  of  that 
company,  and  against  the  Buffalo,  Bradford  and  Pittsburgh 
Railroad  Company.  It  states  that  the  complainant's  testator 
\us,  at  his  death,  the  owner  of  iive  hundred  and  sixty-four 
-hares  of  the  stock  of  the  last-mentioned  company,  of  the  par 
value  of  $100  per  share;  that  the  amount  of  the  capital  stock  of 
the  company  is  now  $2,286,000,  divided  into  two  thousand  two 
hundred  and  eighty-six  shares  of  $100  each;  that  on  the  5th  of 
January,  1866,  the  company  leased  to  the  Erie  Railway  Com- 
pany, and  its  successors  and  assigns,  for  four  hundred  and  ninety- 
nine  years,  its  railroad  &c.  &c.,  and  all  its  lands,  including  its 
mineral  or  coal  lauds ;  excepting  and  reserving,  however,  to  the 
lessor,  any  and  all  oil  underlying  the  demised  premises,  or  any 
part  thereof,  with  the  right  to  the  lessor  and  its  successors  or 
assigns  to  enter  upon  the  premises,  or  any  part  thereof,  to  exca- 
vate and  bore  for  oil  &c.  &c. ;  that,  in  consideration  of  the  de- 
mise, the  Erie  company  assumed  and  agreed  to  pay  certain  taxes 
and  the  principal  and  interest  of  two  thousand  bonds  of  §1000 
each,  made  by  the  lessor,  and  secured  by  its  mortgage  of  its 


2\0TE. — A  court  of  chancery  wiJl  not  ordinarily  interfere  wiih  lands  in 
another  state,  although  its  jurisdiction  be  admitted,  Hager  v.  Stevens,  1  Hal. 
Ch.  374;  People  v.  Centred  R.  R.  Co.,  ^  Barb.  ^78,  42  N.  Y.  283;  Port  Royal 
R.  R.  Co.  V.  Hammond,  58  Ga.  523  ;  as  in  case  of  an  alleged  waste,  Cragin  v. 
Lovell,  88  N.  Y.  258 ;  see  Cobb  v.  Griffith  Land  Co.,  12  Mo.  App.  130;  Hale 
V.  Lawrence,  1  Zab.  714. 

Xor  will  an  action  at  law  lie,  as  for  an  injury  done  by  the  diversion  of  water 
in  another  state.  Waits  v.  Kinney,  23  Wend.  4^4,  6  Hill  82;  see  Thayer  v. 
Brooks,  17  Ohio  4^9. 

A  court  of  equity  cannot  compel  stockholders  residing  here  to  pay  for  stock 
s  iliscribed  to  a  foreign  corporation,  Bank  of  Virginia  v.  Adams,  1  Pars.  Eq. 
5.i4  ;  Morris  v.  Stevens,  6  Phila.  4^8 ;  see  12  Alb.  L.  J.  192  ;  nor  try,  in  a  col- 
luteral  way,  a  question  of  a  violation  of  its  charter  by  a  foreign  corporation^ 
6:lxer  Lake  Bank  v.  North,  4  Johns.  Ch.  370 ;  nor  compel  a  distribution  of 
assets  among  the  stockholders,  even  when  the  trustees  reside  here,  Redmond  v. 
Enfield  Manuf.  Co.,  13  Abb.  Pr.  (JV.  S.)  832  ;  nor  determine  a  dispute  between 
bona  fide  stockholders  on  one  side,  and  those  claiming  to  be  stockholders  and 
officers  on  the  other,  Wilkins  v.  Thome,  60  Md.  253 ;  nor  can  a  foreign  con- 
struction company  enforce  specific  performance  of  a  contract  against  a  foreign 
corporation  and  a  citizen  of  Massachusetts,  to  deliver  bonds  and  stock  in  pay 
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property;  that,  under  the  lease,  the  Erie  company  at  once 
entered  into  possession,  and  it,  and  its  successors  and  assigns, 
have  remained  in  possession  from  the  date  of  the  lease,  January 
5th,  1866,  to  this  time ;  that  the  defendant,  the  New  York,  Lake 
Erie  and  Western  Kailroad  Company,  is  its  successor  and  assignee, 
and,  as  such,  is  in  possession  of  the  demised  premises  under  and 
by  virtue  of  the  lease,  and  has  been  so  since  June  1st,  1878  ;  that 
the  last-mentioned  company  is  the  owner  of  a  majority  of  the 
capital  stock  of  the  Buffalo,  Bradford  and  Pittsburg  Railroad 
Company,  and,  by  reason  of  such  ownership,  has  elected  all  the 
officers  of  that  company,  and  has  obtained,  and  has  had,  for  many 
years,  complete  control  of  it ;  that  a  part  of  the  demised  premises 
consists  of  large  tracts  of  unimproved  lands  in  ^IcKean  county, 
Pennsylvania;  that  in  1875  it  was  discovered  that  those  lands 
were  underlaid  with  oil  in  immense  quantities;  that  in  1878  the 
officers  of  the  New  York,  Lake  Erie  and  Western  Railroad 
Company  reported  to  its  stockholders  that  the  company  had  re- 
ceived for  royalties  for  oil  taken  from  those  lands  during  the 
year  endmg '  September  30th,  1878,  $999.81;  and  the  bill 
further  states  that  that  company  has,  ever  since  that  year,  made 


luent  of  work  to  be  done  by  the  construction  company  in  anofher  state,  although 
the  railroad  company  had  an  ofBce  in  Massachusetts,  and  had  appeared  by 
attorney,  Kansas  Co.  v.  Topeka  R.  R.  Co.,  135  Mass.  S4. 

Whether  the  personal  liability  of  stockholders  to  creditors  of  a  foreign  cor- 
poration can  be  enforced  elsewhere  than  in  the  stale  creating  such  liability, 
Aullman's  Appeal,  9S  Pa.  Si.  505  ;  Erickson  v.  yesmith.  4  Allen  S8S,  15  Groy 
221,  46  N.  H.  378;  Rice  v.  Meirimack  Co.,  56  N.  H.  114;  Fish  v.  Conn,  16 
Flu.  428 ;  Derrickson  v.  Smith,  3  Dutch.  166  ;  First  Nat.  Bank  v.  Price,  33  Md. 
487  ;  Bird  v.  Hayden,  1  Robertson  [N.  Y.)  383 ;  Merchants  Bank  v.  Bliss,  Id. 
391,  35  N.  Y.  412 ;  Ex  parte  Van  Riper,  20  Wend.  614;  Halsey  v.  McLean,  12 
Alien  43S. 

A  non-resident  cannot  maintain  a  suit  in  equity  here  against  a  foreign  cor- 
poration, Smith  V.  Mutual  Life  Ins.  Co.,  14  Allen  336  ;  Brooks  v.  Mexican  Nat. 
Const.  Co.,  18  J.  &  S.  {N.  Y.)  281;  Lathrop  v.  Union  Pacific  R.  R.  Co.,  1  Me- 
Arthur  234 ;  nor  can  shares  of  the  stock  of  a  foreign  corporation,  owned  by  a 
non-resident,  be  attached  at  the  suit  of  a  non-resident  creditor,  Plimpton  v. 
Bigelow,  93  N.  Y.  592 ;  Taft  v.  Mills,  5  R.  L  393  ;  Moore  v.  Gennett,  2  Tenn. 
Ch.  375 ;  Gold  v.  Housatonic  R.  R.,  1  Gray  4^4  ;  see,  however,  Burlington 
and  M.  R.  R.  Co.  v.  Thompson,  31  Kan.  180 ;  Morgan  v.  Neville,  74  Pa.  St.  52; 
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large  sums  of  money  for  such  royalties,  and  for  transporting  the 
oil,  but  that  since  that  time  no  separate  report  has  been  made  by 
it  to  its  stockholders,  or  to  the  Buffalo,  Bradford  and  Pittsburgli 
Railroad  Company,  of  the  moneys  received  from  the  oil  royalties, 
oil  contracts,  and  oil  sold  and  transported  from  the  demised 
premises,  and  that  neither  company  has  made  any  report  thereof 
to  any  of  the  stockholders  of  the  latter  company ;  that  the  com- 
plainants have  frequently  demanded  an  account  from  the  latter 
company  of  the  moneys  received  by  the  former  company  for 
those  oil  royalties,  oil  contracts,  and  oil  sold  and  transported 
from  the  demised  premises,  but  it  has  refused  to  give  the  ac- 
count, referring  them  to  the  other  company,  alleging  that  the 
latter  would  neither  pay  uor  account  for  the  money ;  that  then 
the  complainants  applied  to  Stephen  Little,  the  auditor  of  the 
Erie  company,  for  an  account,  who  stated  that  his  company  had 
received  money  for  oil  taken  from  the  demised  premises,  and 
that  he  could  give  an  account  of  it,  but  had  been  instructed  by 
Hugh  J.  Jewett,  president  of  his  company,  not  to  do  so  without 

Pierce  v.  Oompton,  IS  R.  I.  B12 ;  Bushd  v.  Com.  Ins.  Co.,  15  Serg.  &  R.  173; 
Wilson  V.  Danforth,  47  Ga.  676. 

Whether  a  receiver  of  a  foreign  corporation  may  be  appointed  here,  De 
Benier  v.  Drew,  57  Barb.  4S8,  39  How.  Pr.  466;  Stafford  v.  American  Mills  Co.^ 
13  R.  I.  310 ;  Redmond  v.  Hoge,  3  Hun  171;  Henry  v.  Stuart,  14  Phila.  110; 
O'Brien  v.  Chicago  R.  R.  Co.,  4  Abb.  Pr.  (N.  S.)  381;  see  Smith  v.  St.  Louis 
Mut.  Ins.  Co.,  2  Tenn.  Ch.  502,  6  Lea  564;  State  v.  Northern  Central  R.  R.  Co., 
IS  Md.  193. 

An  action  brought  in  New  York  against  the  directors  of  a  foreign  corpora- 
tion, to  compel  them  to  apply  its  future  net  earnings  in  paying  past-due  divi- 
dends on  its  preferred  stock,  was  sustained,  Prouiy  v.  Mich.  Smiihem  R.  R.,  1 
Hun  655,  4  T.  &  C.  250.  Contra,  Williston  v.  Mich.  Southern  R.  R.,  13  Allen 
400. 

An  injunction  to  restrain  a  foreign  corporation  from  using  the  proceeds  of 
an  issue  of  stock,  alleged  to  be  illegal  and  void,  and  appointing  a  receiver  of 
such  proceeds,  was  allowed  in  New  York  at  the  suit  of  stockholders  residins^ 
in  New  York,  Fisk  v.  Chicago  R.  R.  Co.,  53  Barb.  513,  4  Abb.  Pr.  (N.  S.)  378. 

Under  the  New  York  code,  an  action  brought  by  non-resident  and  resident 
stockholders  against  a  foreign  corporation  for  an  account,  and  to  set  aside  as 
void  a  purchase  of  another  corporation's  property  by  the  defendants,  was  dis- 
missed as  to  the  non-resident  plaintiffs,  and  sustained  as  to  the  residents,  Ervin 
V.  Oregon  R.  R.  Co.,  28  Hun  269,  35  Hun  5^.— Rep. 
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his  permission,  and  added  that  if  the  complainants  would  get 
Mr.  Jewett's  permission  for  him  to  do  so,  he  would  make  up  the 
account ;  that  the  complainants  then  called  upon  Mr.  Jewett, 
with  a  view  to  obtaining  such  permission,  but  he,  after  he  ascer- 
tained their  business,  declined  to  see  them,  saying  that  he  was 
too  busy ;  that  they  aftenvards  called  on  him,  but  with  like  re- 
sult, and  that  they  tried  to  get  the  permission  from  him  through 
the  treasurer  of  his  company,  but  were  unsuccessftil,  and  the 
auditor  refused  to  give  the  account  to  them  or  their  company 
without  the  permission ;  that  after  waiting  a  reasonable  time  for 
some  action  to  be  taken  by  the  Erie  company  in  accordance  with 
their  request,  and  after  calling  on  their  own  company  and  de- 
manding that  it  should  take  some  proceedings  to  compel  the 
former  company  to  account,  but  all  in  vain,  they,  on  the  3d  of 
March,  1884,  served  a  written  demand  on  their  company,  requir- 
ing it  to  demand  such  account,  and,  in  case  it  was  denied,  to  sue 
for  it  and  the  money  due,  but  their  company  disregarded  the 
demand,  and  the  other  company  continues  to  take  the  oil  from 
the  demised  premises,  and  convert  it  to  its  own  use.  The  bill 
further  states  that  the  Erie  company,  by  means  of  its  ownership 
of  a  large  majority  of  the  capital  stock  of  the  complainant's  com- 
pany, has  installed  its  agents  as  officers  of  the  latter  company, 
and  that  those  officers  are  acting  in  the  interest  of  the  Erie  com- 
pany, and  against  the  interests  of  the  complainants,  who  are  not 
interested  in  the  latter  company,  in  their  refusal  to  institute  pro- 
ceedings to  obtain  the  desired  account,  and  that  they  are  so 
managing  the  complainant's  company  as  to  make  it  subservient 
to  the  interests  of  the  Erie  company,  and  to  make  the  oil  in 
question  the  property  of  the  latter,  and  so  to  defraud  the  com- 
plainants out  of  their  share  of  the  moneys  realized  from  it,  and 
thus  render  their  stock  worthless,  so  that  the  Erie  company  may 
avail  itself  of  its  value  without  compensation,  and  that  the  re- 
fusal of  the  Erie  company  to  account,  and  the  refusal  of  the 
other  company  to  compel  it  to  do  so,  are  in  furtherance  of  that 
unlawful  scheme  and  purpose ;  that  in  pursuance  of  that  scheme 
the  capital  stock  of  the  complainants'  company  was,  after  the 
lease,    increased    from   eleven   thousand   shares,   at  $100   each 


13  Stew.]  MAY  TERM,  1885.  43 

Gregory  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co. 

($1,100,000,  of  which  the  complainants  owned  five  hundred  and 
sixty-four  shares),  to  twenty-two  thousand  eight  hundred  and 
sixty  shares,  at  $100  each  ($2,286,000),  and  that  the  increased 
or  additional  stock  was  issued  to  the  Erie  company  for  the  bonds 
of  the  other  company,  the  principal  and  interest  of  which  the 
former  was,  by  the  terms  of  the  lease,  bound  to  pay  in  considera- 
tion of  the  lease;  and  that  when,  in  1878,  a  small  dividend  was 
paid  to  the  complainants  for  oil  royalties,  they  received,  instead 
of  five  hundred  and  sixty-four  eleven  thousandths  of  the  sum 
divided,  only  five  hundred  and  sixty-four  ninety-two  thousand 
eight  hundred  and  sixtieths  of  the  sum,  and  the  complainants 
insist  that  the  issuing  of  the  additional  stock  in  consideration  of 
the  bonds,  as  before  mentioned,  gives  the  holder,  the  Erie  com- 
pany, no  right  to  share  in  the  oil  underlying  the  demised  prem- 
ises, and  that  the  complainants  are  therefore  entitled  to  have  the 
Erie  company  return  to  the  other  company  the  dividend  received 
by  it  from  the  oil  royalties  just  mentioned,  and  that  the  com- 
plainants are  entitled  to  have  their  own  company  pay  to  them 
their  share  of  that  money ;  and  they  also  insist  that  they  are 
entitled  to  receive  the  proportion  of  five  hundred  and  sixty-four 
eleven  thousandths  of  any  money  due  from  the  Erie  company  to 
the  other  company  for  oil  reserved  taken  by  it.  The  bill  prays 
discovery,  and  that  the  Erie  company  may  account  with  the 
complainants  and  the  other  stockholders  of  the  Buffalo,  Brad- 
ford and  Pittsburgh  Railroad  Company  who  may  come  in  as 
parties,  and  that  it  may  pay  to  them  their  proportion  of  the 
amount  due  by  it  to  the  complainants  for  oil  royalties,  oil  con- 
tracts, and  oil  transported  from  June  1st,  1878  to  this  time,  or 
that  it  may  account  with  the  other  company  for  that  oil,  and 
may  pay  to  it  the  amount  due,  and  that  that  company  may  pay 
to  the  complainants  and  the  other  stockholders  who  may  come 
in  what  they  may  be  entitled  to  as  such  stockholders ;  and  that 
it  may  be  decreed  that  the  Erie  company,  as  owners  of  the  stock 
issued  for  bonds,  shall  not  be  entitled  to  share  in  that  money, 
and  may  be  compelled  to  pay  back  to  the  other  company  any  of 
the  money  which  it  has  received  or  retained  by  reason  of  its 
ownership  of  that  stock,  and  that  on  its  failure  to  pay  it,  the 
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lease  may  be  declared  forfeited.  The  demurrer  is  filed  by  the 
Erie  company. 

It  appears  by  the  bill  that  the  Buffalo,  Bradford  and  Pitts- 
burgh Railroad  Company  is  a  foreign  corporation.  An  import- 
ant part  of  the  relief  sought  is  a  decree  that  the  holder  or  holders 
of  certain  stock  issued  by  it  to  the  Erie  company  are  not  entitled 
to  dividends  paid  out  of  the  property  of  the  former,  because  that 
stock  was  illegally  and  fraudulently  issued.  It  is  quite  manifest 
that  this  is  not  the  proper  forum  for  the  trial  of  the  question 
whether  that  stock  was  properly  issued  or  not.  If  the  decree 
should  be  against  the  validity  of  the  stock,  how  is  this  court  to 
enforce  it  as  against  the  Buffalo,  Bradford  and  Pittsburgh  Rail- 
road Company  ?  It  is  almost  too  obvious  for  remark  that  this 
court  cannot  regulate  the  internal  affairs  of  foreign  corporations, 
nor  can  it  enforce  its  decrees  out  of  this  state. 

But  again,  if  relief  be  granted  in  this  case,  the  decree  must 
order  that  the  money  recovered  be  paid  over  to  the  Buffalo, 
Bradford  and  Pittsburgh  Railroad  Company,  to  be  administered 
by  its  board  of  directors.  Chester  v.  Halliard,  7  Stew.  Eq.  314-1  / 
S.  C.  on  appeal,  9  Stew.  Eq.  313.  But  that  company  is  a  foreign 
corporation,  and  it  may  not  appear  in  this  suit ;  and  if  the  Erie 
company  should  be  ordered  to  pay  the  money  over  to  it,  how  can 
this  court  secure  the  distribution  of  it  among  the  stockholders  of 
the  latter  company,  that  company  being  out  of  the  jurisdiction  ? 

The  ground  of  complaint  is  that  the  Erie  company  has  com- 
mitted trespass  on  the  property  of  the  complainants'  company,  in 
Pennsylvania,  and  has  itself  taken  oil  from  it  for  its  own  benefit, 
or  has,  for  its  own  benefit,  given  leave  to  others  to  do  so,  and 
that  it  has  fraudulently  obtained  control  of  the  complainants' 
company  by  a  fraudulent  issue  of  stock  to  itself,  and  has  thus 
protected  itself  against  being  called  to  account  for  the  oil  which 
it  has  unlawfully  taken  and  converted  to  its  own  use.  The 
cause  of  action  did  not  arise  in  this  state,  but  in  Pennsylvania, 
The  suit  is,  in  fact,  a  suit  for  damages  for  trespasses  done  there. 
The  complainants  seek  to  distribute  those  damages,  when  recov- 
ered, among  the  stockholders  of  the  Buffalo,  Bradford  and  Pitts- 
burgh Railroad  Company,  excluding  the  holder  or  holders  of  the 
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stock  issued  to  the  Erie  company.  But  this  court  cannot  compel 
the  former  company  even  to  receive  the  money,  and,  of  course, 
cannot  compel  it  to  administer  it.  The  whole  matter  is  appro- 
priate to  the  tribunals  of  the  state  of  New  York,  and  not  to  those 
of  this  state.  The  sole  ground  of  the  claim  of  jurisdiction  must 
be  that  the  complainants  are  citizens  of  this  state,  and  that  it  does 
not  appear  that  the  Erie  company  is  a  foreign  corporation.  But 
the  considerations  before  presented  are  conclusive  against  retain- 
ing the  bill.  In  Hoioell  v.  Chicago  and  Northwestern  Railway 
Company,  51  Barb.  378,  385,  the  supreme  court  of  New  York 
said  that  while  it  did  not  mean  to  be  understood  as  saying  that 
in  no  cases  should  the  courts  of  that  state  exercise  jurisdiction  in 
reference  to  the  aifairs  of  foreign  corporations,  yet  that  even  if 
the  power  existed  to  compel  a  foreign  corporation  to  come  into 
the  court  and  become  a  party  to  a  litigation  there,  still,  where  the 
cause  of  action  arose  abroad,  where  it  affected  only  the  internal 
government  of  the  corporation,  where  the  judgment,  if  rendered, 
could  not  be  in  any  way  enforced  against  the  corporation,  except 
by  injunction  against  individual  members  of  it,  and  the  party 
had  an  ample  remedy  in  the  state  where  the  corporation  had  a 
legal  existence,  the  courts  of  New  York  might  well  decline  to 
exercise  an  equitable  jurisdiction.  And  in  Cumberland  Coal 
Company  v.  Hoffman  Coal  Company,  30  Barb.  159,  171,  it  was 
said  that  to  warrant  proceedings  against  foreign  corporations, 
there  must  be  either  a  necessity  or  a  fitness  suggested  by  the 
peculiar  circumstances.  In  the  case  in  hand,  the  courts  of  New 
York  are  the  proper  forum  for  this  litigation,  and  this  court  ought 
to  decline  to  exercise  jurisdiction.     The  demurrer  will  be  allowed* 
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Andrew  Kirkpatrick 

V. 

The  Mayor  and  Common  Council  of  the  City  of  New 
Brunswick  et  al. 

1.  The  title  of  a  statute,  "A  further  supplement  to  an  act  entitled  'An  act 
concerning  taxes,'"  which  regulates  the  time  for  the  assessment  and  payment 
of  local  taxes,  alters  the  time  for  the  meetin^i  of  the  commissioners  of  appeals, 
and  fixes  the  rate  of  interest  to  be  paid  by  delinquents,  and  deductions  to  be 
made  for  prompt  payment,  is  not  a  violation  of  the  constitutional  provision 
"that  every  law  shall  embrace  but  one  object,  and  that  shall  be  expressed  in 
its  title." 

2.  A  local  and  special  law  "regulating  the  internal  affairs  of  a  town  and 
county,"  is  not  unconstitutional  if  it  became  operative  before  the  adoption  of 
the  constitutional  provision  forbidding  such  laws. 

3.  The  constitutional  requirement  that  property  shall  be  assessed  for  taxes 
under  general  laws,  and  by  uniform  rules,  according  to  its  true  value,  relates 
only  to  the  assessment  of  taxes,  and  in  that  respect  concerns  only  the  designa- 
tion and  valuation  of  the  property  to  be  assessed,  and  the  ajjportionment  of  tiie 
taxes  thereon,  and  not  to  the  details  of  the  methods  whereby  taxes  are  to  be 
assessed  and  collected,  and  therefore  the  fact  that  a  statute  differs  from  the 
general  law  as  to  such  details,  does  not  render  it  invalid. 

4.  A  municipal  charter  provided  that  taxes  assessed  on  lands  within  the 
citv  .should  remain  a  lien  thereon  for  two  years  from  a  designated  day,  "  not- 
withstanding any  devise,  descent,  alienation,  mortgage  or  other  encumbrance» 
and  notwithstanding  any  mistake  or  omission  as  to  the  owner's  name." — Held, 
that  the  limitation  of  the  lien  included  the  owner  of  the  premises  as  well  as  hia 
alienee  &c.,  and  that  it  could  not  be  extended  by  the  inaction  of  the  municipal 
authorities  in  enforcing  the  lien  within  the  prescribed  time. 


Bill  to  quiet  title.     On  general  demurrer. 

Mr.  W.  F.  Voorhees  and  Mr.  G.  C.  Ludlow,  for  demurrant. 

Mr.  Henry  Young,  for  complainant. 

The  Chancellor. 

This  suit  is  brought  to  quiet  the  title  to  land  in  the  city  of 
New  Brunswick,  owned  by  the  complainant,  and  of  which  he  lias 
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been  the  sole  owner  since  March,  1871.  The  encumbrances 
which  he  seeks  to  remove  are  a  declaration  of  sale  for  unpaid 
taxes  of  1877,  and  two  certificates  of  sale  for  unpaid  taxes  of 
1879  and  1881.  According  to  the  statements  of  the  bill,  the 
declaration  of  sale  and  the  certificate  of  sale  for  the  taxes  of  1881 
are  held  by  the  defendant,  the  Taxpayers  Protective  Association 
of  New  Brunswick,  and  the  other  certificate  of  sale  by  the  city. 
The  complainant's  land  was  taxed  with  other  land  not  owned  by 
him,  and  his  land  and  that  land  were  sold  together  for  the  tax. 
The  sales  were  made  under  the  charter  of  the  city.  The  sale  for 
the  tax  of  1877  was  made  December  19th,  1881,  and  the  sale  for 
the  tax  of  1881,  December  19th,  1883.  The  bill  avers  that 
those  sales  were  all  made  after  the  expiration  of  the  lien  given 
by  the  charter  for  those  taxes,  and  therefore  were  ultra  vires,  and 
consequently  were  and  are  mere  nullities.  The  demurrer  is  filed 
by  the  association,  which,  it  is  said  by  its  counsel,  holds  both 
certificates  of  sale,  although,  according  to  the  statements  of  the 
bill,  one  of  them,  as  before  mentioned,  is  held  by  the  city.  No 
objection  is  made  on  the  ground  of  multifariousness.  The  asso- 
ciation insists  that,  upon  the  statements  of  the  bill,  the  tax  titles 
are  valid,  and  the  question  of  the  validity  of  those  titles  was  the 
only  matter  discussed  or  suggested  upon  the  argument  of  the 
demurrer. 

The  complainant  insists  that  the  lien  for  the  taxes  expired  in 
two  years  from  the  first  Tuesday  of  September  in  the  year  in 
which  the  taxes  were  respectively  levied. 

By  the  charter  of  the  city,  approved  March  18th,  1863  (P.  L. 
of  1863  p.  371),  entitled  "An  act  to  revise  and  amend  the  charter 
of  the  city  of  New  Brunswick,"  it  was  provided  (paragraph  62) 
as  follows : 

"  Tliat  any  assessment  of  taxes  hereafter  made  in  the  city  of  New  Brunswick, 
against  any  person  or  persons,  shall  be  and  remain  a  lien  on  all  the  lands  and 
real  estate  of  such  person  or  persons  within  the  said  city,  for  the  amount  of 
such  assessment,  with  interest  thereon  at  the  rate  of  twelve  per  cent,  per 
annum,  and  all  costs  and  fees,  for  tlie  space  of  two  years  from  the  twentieth  day 
of  December  of  the  year  in  which  said  assessment  shall  be  made ;  and  any 
assessment  of  taxes  hereafter  made  upon  any  lands  and  real  estate  within  the 
said  city,  shall  be  and  remain  a  lien   upon  such  lands  and  real  estate,  with 
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interest  thereon,  and  all  costs  and  fees,  for  the  space  of  two  years  from  the 
twentieth  day  of  December  of  the  year  in  which  such  assessment  shall  be 
made,  notwithstanding  any  devise,  descent,  alienation,  mortgage  or  other 
encumbrance  thereof,  and  notwithstanding  any  mistake  in  the  name  or  names 
of  the  owner  or  owners,  or  omission  to  name  the  owner  or  owners  of  such  lands 
and  real  estate ;  and  any  assessment  of  taxes  in  which  such  mistake  or  omis- 
sion occurs  shall  be  valid  and  effectual  in  law,  and,  if  unpaid,  shall  be  re- 
turned in  the  list  of  delinquent  taxes,  and  such  lands  and  real  estate  may  be 
proceeded  against  and  sold  in  the  manner  provided  by  this  act." 

By  a  supplement  to  the  general  tax  law,  which  supplement 
was  approved  March  25l4i,  1875  (P.  L.  of  1875  p.  384-),  it  was, 
among  other  things,  provided  (paragraph  3)  that  all  taxes  there- 
after assessed  in  the  city  of  New  Brunswick  should  become  due  and 
payable  on  the  first  Tuesday  in  September  of  each  and  every  year. 
By  another  act,  approved  April  9th,  1875  (P.  L.  of  1876  p.  634,), 
and  entitled  an  act  to  amend  that  supplement,  it  was  provided 
that  the  third  section  (just  quoted)  of  the  supplement  should  be 
amended  so  as  to  read  as  follows  : 

"That  all  taxes  hereafter  assessed  in  the  said  city  of  New  Brunswick  shall 
become  due  and  payable  on  the  first  Tuesday  in  September  in  each  and  every 
year,  and  shall  be  and  remain  liens,  with  interest  thereon  at  the  rate  of  fifteen 
per  centum  per  annum,  and  all  legal  costs  and  fees  for  two  years  thereafter 
upon  the  lands  and  in  the  manner  provided  in  the  sixty-second  section  of  an 
act  to  revise  and  amend  the  charter  of  the  city  of  New  Brunswick,  approved 
Mardi  thirteenth,  eighteen  hundred  and  sixty-three,  and  said  liens  may  be 
enforced  and  said  moneys  collected  in  the  manner  in  said  act  and  supplements 
thereto  provided." 

And  it  was  thereby  also  enacted  that  the  fourth  section  of  the 
supplement  be  changed  and  amended  so  as  to  read  as  follows : 

"  That  whenever,  in  said  act  to  revise  and  amend  the  charter  of  the  city  of 
New  Brunswick,  the  words  '  twentieth  day  of  December '  occur,  the  said  words 
be  and  are  hereby  changed,  and  the  said  act  amended  to  read,  '  the  first  Tues- 
day in  September  ;'  and  whenever,  in  said  act,  the  words  '  first  day  of  March  ' 
occur,  the  said  words  be  and  hereby  are  changed,  and  the  said  act  amended  to 
read,  '  the  fifteenth  day  of  December.'  " 

By  the  next  section  it  was  provided  that  all  acts  and  parts  ot 
acts  inconsistent  with  the  provisions  of  the  supplement  at  the 
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time  of  the  approval  thereof,  be  and  they  were  thereby  repealed, 
and  that  the  supplement  should  be  deemed  a  public  act.  It  was 
also,  by  the  next  following  section,  provided  that  all  acts  and 
parts  of  acts  inconsistent  with  the  provisions  of  that  act  (of 
April  9th)  be  and  the  same  were  thereby  repealed. 

The  bill  is  brought  to  a  test  by  a  general  demurrer,  filed,  as 
before  mentioned,  by  the  association.  It  will  have  been  seen 
that  the  charter  provides  that  the  taxes  assessed  upon  land  shall 
be  a  lien  upon  the  land  for  the  space  of  two  years  from  the 
20th  day  of  December  in  the  year  in  which  the  assessment 
shall  be  made.  By  the  act  of  April  9th,  1875,  the  charter  was 
so  amended  as  to  provide  that  the  taxes  shall  be  payable  on  the 
first  Tuesday  in  September  in  the  year  in  which  they  are  as- 
sessed, and  shall  be  and  remain  a  lien  thereon  for  two  years 
from  that  time.  It  is  urged,  on  behalf  of  the  demurrant,  that 
that  act  is  not  a  valid  amendment  to  the  charter,  and  that 
if  it  were,  the  lien  did  not,  as  between  the  owner  of  the  prop- 
erty and  the  city,  expire  with  the  two  years,  but  continued  as 
between  them  until  payment  of  the  tax.  Or,  in  other  words, 
if  the  tax  was  not  paid  within  the  two  years,  the  lien  still  con- 
tinued after  that  time,  until  payment  of  the  tax,  except  as  against 
a  bona  fide  purchaser  for  value  or  a  bona  fide  encumbrancer,  as 
to  whom  it  would  expire  with  the  period  limited. 

The  ground  for  the  first  proposition,  viz.,  that  the  act  is  not  a 
valid  amendment,  is  the  claim  that  the  act  was  in  contravention 
of  that  clause  of  the  constitution  of  this  state  which  provides 
that  to  avoid  improper  influences  which  may  result  froiii  inter 
mixing,  in  one  and  the  same  act,  such  things  as  have  no  proper 
relation  to  each  other,  every  law  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title.  Const,  art.  IV.  ^  7 
§  Jp.  And  it  is  also  argued  that  the  act,  if  valid  when  passed, 
was  repealed  by  the  operation  of  the  amendment  to  the  consti- 
tution which  provides  that  property  shall  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules,  according  to  its  true 
value.     Cond.  art.  1V.\7  %  1^. 

The  act  of  March  25th,  1875,  is  entitled  "A  further  supple- 
ment to  an  act  entitled  'An  act  concerning  taxes,'  approved  April 
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fourteenth,  one  thousand  eight  hundred  and  forty-six."  It  pro- 
vides (section  1)  that  the  assessors  of  the  several  townships, 
towns,  wards,  boroughs  and  cities  in  Middlesex  county  shall 
thereafter,  in  every  year,  make  and  finish  these  assessments 
between  certain  dates  fixed  in  that  act ;  (section  2)  that  the  eon^- 
raissioners  of  appeal  in  cases  of  taxation  of  the  city  of  New 
Brunswick  shall  meet  on  the  third  Tuesday  in  July,  in  every 
year  thereafter,  to  perform  their  duties ;  (section  3)  that  all  taxes 
thereafter  assessed  in  that  city  shall  become  due  and  payable  on 
the  first  Tuesday  in  September  in  each  year ;  (section  4)  that 
persons  paying  taxes  in  that  city  before  certain  dates — all  prior 
to  the  first  Tuesday  of  September — shall  be  entitled  to  certain 
deductions ;  (section  5)  that  where  such  taxes  are  not  paid  on  or 
before  the  first  Tuesday  in  September,  but  are  paid  on  or  before 
^he  1st  day  of  October,  two  per  centum  shall  be  added ;  if  not 
paid  until  on  or  before  the  1st  day  of  November,  three  per 
centum  shall  be  added ;  and  if  not  pai;!  until  after  that  date, 
twelve  per  centum  per  annum,  in  addition  to  the  three  per 
centum,  shall  be  added;  and  (section  6)  that  public  notice  of  the 
act  shall  be  given,  and  that  the  amounts  of  reductions  and  re- 
missions  made  by  the  commissioners  of  appeal  on  taxes  paid 
before  the  hearing  and  determination  of  the  appeal,  shall  be 
returned  to  the  persons  entitled  to  receive  them.  The  act  of 
April  9tli,  1875,  is  entitled  "An  act  to  amend  an  act  approved 
March  twenty-fifth,  eighteen  hundred  and  seventy-five,  and  en- 
titled 'A  further  supplement  to  an  act  entitled  "An  act  concern- 
ing taxes,"  '  approved  April  fourteenth,  one  thousand  eight  hun- 
dred and  forty-six."  It  amends  (section  1)  the  third  section  of 
the  act  of  March  25th,  1875,  so  that  it  shall  read  as  follows : 

"That  all  taxes  hereafter  assessed  in  the  said  city  of  New  Brunswick  shall 
become  due  and  payable  on  the  first  Tuesday  in  September  in  each  and  every 
year,  and  shall  be  and  remain  liens,  with  interest  thereon  at  the  rate  of  fifteen 
per  centum  per  annum,  and  all  legal  costs  and  fees,  for  two  years  thereafter, 
upon  the  lands,  and  in  the  manner  provided  in  the  sixty-second  section  of  'An 
act  to  revise  and  amend  the  charter  of  the  city  of  New  Brunswick,'  approved 
March  thirteenth,  eighteen  hundred  and  sixty-three;  and  that  said  liens  may 
be  enforced  and  said  iiioueys  collected  in  the  manner  in  said  act  and  supple- 
luenls  thereto  provided." 
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It  also  provides  (section  2)  that  the  fourth  section  of  the  act 
of  March  25th,  1875,  be  amended  so  as  to  read  as  follows : 

"  That  whenever,  in  said  'Act  to  revise  and  amend  the  charter  of  the  city 
of  New  Brunswick,'  the  words  'twentieth  day  of  December'  occur,  the  said 
words  be  and  they  are  hereby  changed,  and  the  said  act  amended  to  read,  the 
'  first  Tuesday  in  September ;'  and  whenever,  in  said  act,  the  words  '  tlie  first 
day  of  March'  occur,  the  said  words  be  and  they  are  hereby  changed,  and  tlie 
said  act  amended  to  read,  '  the  fifteenth  day  of  December.'  " 

By  its  third  section,  it  repeals  all  acts  and  parts  of  acts  incon- 
sistent with  the  provisions  of  the  act  amended,  at  the  time  of 
the  approval  thereof,  and  made  the  act  amended  a  public  one ; 
and  it  also  repealed  all  acts  and  parts  of  acts  inconsistent  with 
its  own  provisions.  The  act  of  March  25th  has  reference  only 
to  the  time  of  making  and  finishing  the  assessment  of  taxes  of 
the  townships,  towns,  wards,  boroughs  and  cities  of  Middlesex 
county  and  to  taxes  in  New  Brunswick.  The  other  act  is  an 
amendment  of  it.  The  act  of  March  has  reference  to  taxes,  and 
only  to  taxes.  It  is  local  and  special,  but  the  amendments  to 
the  constitution,  one  of  which  forbids  that  any  general  law  em- 
brace any  provision  of  a  private,  special  or  local  character,  had 
not  been  adopted  when  the  acts  under  consideration  took  effect. 
They  both  went  into  operation  immediately.  The  amendments 
to  the  constitution  were  not  adopted  until  the  28th  of  September 
following.  The  act  of  April  has  reference  to  taxes  only  in  New 
Brunswick.  The  sole  subject  of  the  act  of  March  was  taxation 
in  Middlesex  county.  There  was  no  intermixing,  in  either  act, 
of  things  that  have  no  proper  relation  to  each  other.  The  law 
embraced  but  one  object — taxation — and  that  was  expressed  in 
its  title.  The  unity  of  the  object  is  to  be  sought  in  the  end 
which  the  legislative  act  purposes  to  accomplish,  and  not  in  the 
details  provided  to  reach  that  end,  and  the  degree  of  particularity 
to  be  used  in  the  title  of  the  act  rests  in  the  discretion  of  the 
legislature.      Waltei^  v.  Union,  4-  Vr.  350. 

Nor  are  these  acts  in  contravention  of  the  constitutional  pro- 
vision that  property  shall  be  assessed  for  taxes  under  general 
laws  and  by  uniform  rules,  according  to  its  true  value.     In 
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Trustees  v.  Trenton,  3  Stew.  Eq.  667,  it  was  held  that  that  pro- 
vision relates  only  to  the  assessment  of  taxes,  and,  in  that 
respect,  concerns  only  such  equalization  of  the  burdens  of  taxa- 
tion as  will  result  from  the  designation  of  the  property  which 
shall  be  the  subject  of  taxation,  and  the  apportionment  of  the 
taxes  thereon  under  general  laws,  by  uniform  rules  and  upon 
true  valuations,  and  that  the  mere  machinery  by  which  taxes 
shall  be  assessed  and  collected  is  left  to  legislative  discretion. 
There  is  no  weight  in  the  objection  that,  under  the  provisions  of 
the  acts  in  question,  taxes  in  New  Brunswick  are  made  payable 
earlier  than  they  are  under  the  general  tax  law.  Nor  in  any 
of  the  above  objections  based  upon  criticisms  of  the  methods  of 
asssessing  and  collecting  taxes  under  those  acts,  or  the  working 
of  the  machinery  for  those  purposes  provided  by  those  acts.  It 
may  be  added  that  the  act  of  April  expressly  and  explicitly 
declares  that  the  lien  of  taxes  shall  exist  for  two  years  from  the 
first  Tuesday  in  September  of  the  year  in  which  the  tax  is 
assessed,  and  even  though  the  methods  of  assessing  and  collect- 
ing were  subject  to  objection,  the  statutory  pi'ovision  in  the  act 
as  to  the  duration  of  the  lien  would  still  be  an  effectual  altera- 
tion of  the  provision  in  the  charter  on  that  head. 

To  consider,  now,  the  proposition  as  to  the  duration  of  the 
lien  :  The  lien  is  wholly  a  creation  of  the  legislature.  It  exists 
only  by  virtue  of  the  enactment.  If  the  legislature,  in  creating 
it,  has  given  it  a  merely  limited  existence,  it  will  not  continue 
beyond  the  period  fixed.  If  the  lien  has  expired  by  limitation, 
the  municipal  authorities  cannot  revive  it.  Nor  can  it  be  re- 
vived without  consent,  except  by  legislative  enactment.  The 
municipal  authorities  cannot  extend  it  merely  by  their  delay  in 
enforcing  it.  The  contrary  doctrine  is  laid  down  in  some  of  the 
text-books  on  the  subject  of  taxation,  but  the  only  cases  adduced 
in  support  of  it  are  those  of  Holden  v.  Eaton,  7  Pick.  15,  and 
Swan  V.  Knoxville,  11  Humph.  130.  In  the  former  case  it  was 
held  that  a  sale  of  land  for  tax  under  a  law  of  congress  giving 
a  lien  upon  the  land  for  tax  for  two  years,  was  valid,  although 
made  after  the  expiration  of  that  period,  provided  the  ownei 
had  not  aliened  nor  encumbered  the  land.     The  g-round  of  the 
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decision  was  that  the  act  provided  for  enforcing  payment  of  the 
tax  by  distress  upon  personal  property  or  by  sale  of  land ;  that 
no  limitation  of  time  was  declared  for  making  the  distress,  and 
that  there  seemed,  to  the  court,  to  be  no  good  reason  why  the 
collector  should  not  sell  real  estate,  after  the  expiration  of  the 
two  years,  as  well  as  personal ;  that  the  design  of  the  limitation 
was  to  prevent  the  alienation  of  real  estate  from  being  encum- 
bered for  an  unreasonable  period.  In  Sivan  v.  Knoxville,  the 
court  said  that  it  would  be  a  violation  of  principle  to  hold  that 
a  public  right  shall  be  lost  by  the  mere  delay  or  neglect  of  the 
public  agent  to  enforce  it,  and  that,  too,  in  the  absence  of  any 
law  expressly  limiting  the  time  in  which  it  may  be  done.  The 
question  in  that  case  arose  under  a  law  which  gave  a  lien  with- 
out any  limitation.  In  Holden  v.  Eaton,  it  will  be  seen  that 
the  court  would  give  effect  to  the  limitation  as  against  a  grantee 
or  an  encumbrancer,  and  protect  such  persons  against  it  after  tht; 
expiration  of  the  period  fixed  by  the  act.  And  yet  it  is  quite 
obvious  that  if  the  limitation  was  of  no  effect  against  the  owner, 
it  was  equally  ineffectual  as  against  his  subsequent  grantee  or 
mortgagee.  So  that  the  extension  of  the  lien  as  against  the 
owner  was  merely  the  result  of  judicial  construction.  If  con- 
gress designed,  by  the  limitation,  to  declare  that  the  lien  should 
not  exist  beyond  two  years,  as  the  decision  under  consideration 
admits  it  did,  then,  inasmuch  as  the  limitation  is  unqualified, 
the  lapse  of  the  period  must  be  equally  destructive  of  it  as 
against  the  owner  as  it  is  against  his  subsequent  grantee  or 
mortgagee;  for  the  act  makes  no  discrimination.  In  Swan  v. 
Knoxville,  the  court  does  not  say  that  the  lien  would  continue 
after  the  limitation  had  expired,  but  the  doctrine  enunciated  is 
based  upon  the  assumption  that  the  legislature  had  declared  no 
limitation.  The  principle  laid  down  in  these  cases  wholly  ignores 
all  limitation  to  the  existence  of  the  lieu,  except  actual  payment 
of  the  tax.  And  it  is  obviously  equally  applicable  to  the  lieu 
given  upon  property  which  is  encumbered,  as  it  is  to  that  which 
is  unencumbered,  and  it  is  as  applicable  as  against  prior  encum- 
brancers as  it  is  against  owners ;  for  if  the  delay  in  enforcing  the 
lien  is  to  extend  the  lien,  then  it  will  do  so  as  against  all  per- 
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sons  interested  in  the  property.  The  lien,  under  the  New- 
Brunswick  charter,  is  paramount  to  all  encumbrances  existing  at 
the  time  of  making  the  assessment.  Trustees  v.  Trenton,  3  Stew. 
Eq.  667 ;  Paterson  v.  O'Neill,  5  8tew.  Eq.  386.  If  the  limita- 
tion declared  in  the  charter  is  of  no  eifect  so  far  as  the  owner  is 
concerned,  it  is  of  none  so  far  as  the  prior  encumbrancers  are 
concerned.  The  doctrine  under  consideration  obviously  annuls 
the  limitation  altogether,  and,  if  it  be  admitted,  no  reason  appears 
for  putting  the  limitation  in  the  charter.  It  serves  no  purpose 
whatever.  In  this  connection  it  is  important  to  note  the  lan- 
guage of  the  charter.  It  is  not  that  the  lien  shall  exist  for  two 
years,  except  as  against  devisees,  heirs,  purchasers  and  encum- 
brancers, but  that  it  shall  exist  for  that  period,  notwithstanding 
any  devise,  descent,  alienation,  mortgage  or  other  encumbrance. 
Now  it  is  very  clear  that  if  the  delay  of  the  municipal  authorities 
beyond  the  limited  period  to  enforce  the  lien  has  the  effect  of 
extending  the  lien  on  the  principle  that  the  public  should  not 
suffer  by  the  delay  or  neglect  of  its  agents,  the  doctrine  is  just  as 
applicable  against  prior  encumbrancers  as  against  the  owner. 
There  is  no  room  for  any  discrimination.  The  words  "  notwith- 
standing any  devise,  dascent,  alienation,  mortgage  or  other  en- 
cumbrance," were  used  merely  to  declare  the  paramount  nature 
of  the  lien  for  the  designated  period.  The  lien  is  to  exist  for 
two  years,  notwithstanding  &c.  And  it  will  be  observed  that 
devise  and  descent  are  mentioned  as  well  as  conveyances  and  en- 
cumbrances ;  the  legislature  thus  signifying  that  the  lien  is  to  be 
good  for  the  two  years,  notwithstanding  the  devise  or  descent  of 
the  land,  that  is,  that  succession  arising  from  the  death  of  the 
owner  should  not  affect  it.  It  is  quite  clear  that  the  legislature, 
by  the  language  employed,  intended  merely  to  give  a  lien  for  two 
years,  and  no  longer.  Nor  is  any  argument  in  favor  of  the  con- 
struction contended  for  by  the  defendant's  counsel  in  this  case, 
to  be  drawn  from  our  statute  providing  for  the  sale  of  the  land 
of  a  decedent  to  pay  his  debts ;  for  that  statute,  by  its  provisions, 
clearly  contemplates  a  sale  of  the  land  after  the  expiration  of  the 
year  mentioned  in  it.  It  provides  that  if  the  order  for  sale  be 
made  after  the  expiration  of  a  year  from  the  death  of  the  dece- 
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dent,  sale  under  it  shall  pass  the  title  that  the  heirs  or  devisees 
had  in  the  pioperty  at  the  time  of  making  the  order. 

It  is,  however,  enough  to  say  that  the  lien  for  the  tax  exists 
only  by  virtue  of  the  legislative  enactment,  and  its  existence  is 
limited  by  the  terms  of  the  provision  by  which  it  is  created. 
To  extend  it  fiirther  would  be  judicial  legislation.  The  legis- 
lature has  not  given  an  unlimited  lien,  saving  the  right  of  cer- 
tain persons  after  the  period  of  two  year.-<,  but  it  has  given  a 
lien  for  two  years,  and  only  for  that  period,  and  has  provided 
that  it  shall  be  paramount  not  only  to  all  encumbrances  &c. 
created  during  that  period,  but  to  all  previously  existing  ones. 
Trustees  v.  Trenton;  Paterson  v.  O'Neill,  ubi  supra.  If,  I  re- 
peat, it  is  valid  against  the  owner  after  the  expiration  of  the 
two  years,  it  must,  by  the  same  reasoning,  be  equally  good  as 
against  such  encumbrancers  until  the  tax  be  in  fact  paid,  although 
it  be  after  that  period  of  time,  for  it  is  to  be  observed  that  the 
provision  is  not  that  the  tax  shall  be  a  lien  for  two  years  only, 
against  devisees,  heirs,  purchasers  and  encumbrancers,  but  that 
it  shall  exist  for  two  years,  notwithstanding  the  claims  of  such 
persons.  The  intention  w^as  to  create  a  lien  for  two  years  only, 
and  the  provision  against  devisees,  heirs,  purchasers  and  encum- 
brancers was  intended  to  make  it  a  paramount  lien,  and  subor- 
dinate the  right  and  claims  of  such  persons  to  it  during  that 
period,  with  all  the  consequences  of  the  enforcement  of  it.  The 
tax  is  not  upon  the  owner,  but  upon  the  land,  and,  under  the 
provisions  of  the  charter,  it  is  not  necessary  to  give  the  name  of 
the  owner  correctly  nor  at  all.  The  charter  declares  that  the 
tax  upon  the  land  shall  be  and  remain  a  lien  thereon  for  two 
years,  notwithstanding  any  mistake  in  the  name  or  names  of  the 
owner  or  owners.  From,  this,  too,  it  will  be  seen  that  if  the 
lien  be  extended  by  construction  against  the  owner,  it  must  be 
so  equally  against  the  encumbrancer.  It  cannot  be  extended 
against  either.  It  is  a  paramount  statutory  lien  given  upon  land 
for  tax  levied  upon  the  land.  Existing  only  by  virtue  of  the 
statute  which  limits  its  duration,  its  existence  cannot,  without 
consent,  be  extended,  except  by  the  legislature,  beyond  the 
period  fixed.     As  the  municipal  authorities  could  not  create  it 
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by  legislation  of  their  own,  it  follows,  necessarily,  that  they 
cannot  extend  it  by  their  inaction  in  enforcing  it.  If  they  take 
no  steps  to  enforce  it  within  the  time  limited  for  its  existence  by 
the  statute  which  created  it,  it  is  lost,  and  cannot  be  revived 
without  consent,  except  by  the  same  power  which  created  it. 
This  view  of  the  subject  was  taken  by  the  supreme  court  in 
State  V.  Van  Horn,  16  Vr.  136,  and  by  this  court  in  Field  v. 
West  Orange,  10  Stew.  Eq.  4^4-  Statutes  derogatory  to  the 
rights  of  property,  or  that  take  away  the  estate  of  a  citizen,  are 
to  be  construed  strictly.  It  is  urged  that  the  fact  that  the  legis- 
lature, in  the  sixty-eighth  section  of  the  charter,  in  making  pro- 
vision for  the  collection  of  taxes  upon  land,  directs  that  the  city 
treasurer  prepare  a  transcript  of  the  unpaid  taxes,  so  far  as  the 
same  "  have  been  assessed  upon  any  lands  and  real  estate  within 
the  city,  or  are  a  lien  upon  any  such  lands  and  real  estate ;"  and 
in  the  seventieth  and  seventy-first  sections,  directs  that  if  the 
taxes  remain  unpaid  after  notice,  the  treasurer  shall  procee<:l  to 
sell  the  lands  and  real  estate  whereon  said  taxes  "  were  imposed 
or  may  be  a  lien,"  is  evidence  that  there  was  no  intention  to 
limit  the  duration  of  the  lien,  or,  if  there  was,  that  the  legisla- 
ture intended  that  the  land  should  be  liable  to  sale  to  pay  the 
tax  after  the  expiration  of  the  lien. 

But  in  Trustees  v.  Trenton,  3  Stew.  Eq.  667,  it  was,  as  before 
stated,  held  that  the  tax  was  a  paramount  lien  to  prior  encum- 
brances &c.,  and  that  if  the  land  be  sold  for  the  tax  within 
the  period  fixed  for  the  continuance  of  the  lien,  the  purchaser 
will  take  it  free  from  such  encumbrances  &c.  If  it  be  held  that 
the  legislature  intended  that  the  land  should  be  liable  to  sale 
after  the  expiration  of  the  time  limited  for  the  lien,  it  must  also 
he  held  that  sale  after  that  period  will,  equally  with  sale  before 
the  expiration  of  that  time,  convey  a  title  irae  from  all  encnrn- 
brances  &c.  existing  prior  to  the  assessment  of  the  tax.  Such 
was  not  the  intention  of  the  legislature.  In  State  v.  Van  Horn, 
wdiich  was  decided  in  1883,  the  tax  was  assessed  in  1879  against 
the  land  of  Agnes  Berry,  who  then  owned  the  property.  She 
sold  the  property  in  1880.  The  tax-warrant  was  issued  in  1881. 
That  case  was  followed  by  State  v.  Chji.gel,  decided  on  similar 
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facts  in  1884,  by  the  same  court,  on  the  authority  of  the  former 
case.  In  those  cases  the  tax  was  assessed  against  the  owner,  but 
he  parted  with  his  title  before  the  tax-warrant  was  issued,  and 
the  warrant  was  not  issued  within  the  two  years.  The  case  of 
State  V.  Van  Horn  holds  that  the  sale,  in  order  to  prolong  the 
lien,  must  be  made  before  the  period  fixed  in  the  statute  for  the 
duration  of  the  lien,  expires.  The  court  says  that  if  a  sale  may 
be  made  after  the  limit  fixed  for  the  lien  which,  will  pass  a  com- 
plete title  against  every  person  and  estate,  the  limit  of  the  lien 
is  without  meaning  and  absurd.  It  also  says  that  the  eifect  given 
by  the  act  to  the  deed  rec*iived  by  the  purchaser  renders  it  mani- 
fest that  the  lien  must  be  continued  by  a  sale  before  the  two 
years  have  elapsed  ;  for  the  act  under  which  the  proceedings  in 
that  case  were  taken  declares  that  the  deed  shall  vest  in  the  pur- 
chaser a  title  good  against  the  owner  and  every  person  claiming 
under  him,  and  against  any  estate  in  the  lands,  legal  or  equitable, 
and  against  any  "  mortgages,  alienations,  devises,  descents,  liens 
and  encumbrances  of  every  kind  and  nature."  In  that  case  the 
person  who  brought  the  certiorari  claimed  under  the  person  who 
owned  the  property  when  the  tax  was  assessed,  by  a  conveyance 
made  after  that  time  and  before  the  expiration  of  the  two  years 
limited  for  the  existence  of  the  lien.  He  therefore  was  charge- 
a!)le  with  full  notice  of  the  lien,  and  must  have  purchased  sub- 
ject to  it.  The  court  did  not  in  anywise  base  its  decision  in  the 
case  on  the  fact  that  the  property  had  been  transferred  after  the 
assessment  was  made.  It  makes  no  distinction  between  that 
case  and  such  a  case  as  this,  where  the  person  who  owned  the 
property  when  the  assessment  was  made  continued  to  own  it. 
The  charter  of  New  Brunswick  provides  that  the  purchaser  or 
purchasers  at  the  sale,  and  his  and  their  legal  representatives, 
shall,  by  virtue  of  the  declaration  of  sale,  lawfully  hold  and 
enjoy  the  lands  and  real  estate,  with  the  rents,  issues  and  profits 
thereof,  for  hLs  and  their  own  proper  use,  against  the  owner  or 
owners  thereof,  and  all  persons  claiming  under  him  or  them, 
until  the  time  for  which  the  property  shall  have  been  sold  shall 
be  completed  and  ended.  The  purchaser  then  is  to  hold  the 
property  against  the  owner  and  all  persons  claiming  under  him. 
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It  is  noticeable  that  no  discrimination  is  made  in  favor  of  en- 
cumbrancers holding  under  the  owner  by  encumbrance  existing 
before  the  making  of  the  assessment,  but  the  declaration  of  sale 
is  to  pass  title  as  against  the  owner  and  all  claiming  under  him, 
whether  upon  encumbrances  created  before  or  after  the  assessing 
of  the  tax.  The  language  of  the  charter  of  Trenton  passed 
upon  in  Trustees  v.  Trenton,  3  Stew.  Eq.  667,  on  this  head,  is  the 
same  as  that  of  the  charter  of  New  Brunswick.  It  is  impossible 
to  avoid  the  conclusion  that  if  the  lien  is  to  be  extended  by 
construction  beyond  the  time  fixed  in  the  charter,  such  extension 
must  necessarily  embrace  in  its  effects  and  operation  the  interests 
of  prior  as  well  as  subsequent  encumbrancers.  By  such  con- 
struction the  limitation  is  disregarded  and  made  of  no  effect 
whatever.  The  decision  of  the  supreme  court  in  State  v.  Van 
Horn,  governs  this  case.  In  view  of  the  provision  above  al- 
luded to  as  to  the  title  which  a  purchaser  acquires  under  the 
declaration  of  sale,  it  is  impossible  to  hold  that  the  legislature  in- 
tended that  in  case  the  land  was  sold  after  the  expiration  of  the 
two  years,  the  sale  should  be  good  only  as  against  the  owner  and 
those  claiming  under  him  by  conveyance  or  encumbrance  made 
or  created  after  the  assessment  of  the  tax ;  for  the  provision, 
as  before  stated,  extends  to  all  conveyances  and  encumbrances, 
made  bv  the  owner,  existing  at  the  time  of  the  sale.  Subse- 
quent grantees,  and  subsequent  as  well  as  prior  encumbrancers 
have  a  right  to  conclude  that  the  lien  will  not  exist  after  the 
expiration  of  the  time  limited  for  its  continuance  by  the  act. 
The  demurrer  will  be  overruled. 
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Henry  R.  Lewis 

V. 

John  B.  Champion  et  al. 

Executors'  verbal  statemenis  to  a  creditor  of  the  estate,  that  his  claim  was  all 
right,  and  that  they  would  pay  it  as  soon  as  they  had  enough  money  on  hand 
to  do  so,  will  not  excuse  such  creditor's  neglect  to  present  the  claim  to  them 
formally  within  the  time  limited  by  the  order  of  the  court,  nor  estop  them  from 
setting  up  the  order;  nor  will  an  allegation  that  they  have  wasted  the  estate, 
unsupported  by  a  statement  of  the  facts  constituting  such  waste,  render  them 
personally  liable  to  a  creditor  of  the  estate. 


Bill  for  relief.     On  general  demurrer. 
3Ir.  A.  Stephany,  for  demurrant. 
Mr.  B.  G.  Feck,  for  complainant. 

The  Chancellor. 

The  bill  states  that  George  W.  Hinkle,  now  deceased,  bor- 
rowed of  the  complainant,  on  or  about  December  3d,  1883, 
$1,000  upon  his,  Hinkle's,  promissory  note,  which  was  unpaid 

Note. — That  an  executor  or  administrator  is  bound  to  plead  the  statutory 
bar  after  it  has  attached,  see  Wood's  Lim.  |  188 ;  3  Wms.  on  Exrs.  (6th  Am. 
ed.)  1905  {1803);  RockpoH  v.  Walden,  54  N.  H.  167,  173;  Stiles  v.  Smith, 
55  Mo.  363  ;  Littlejield  v.  Aaton,  74  Me.  516  ;  see  Boynton  v.  Sandford,  I  Stew. 
Eq.  ISIf. ;  and  iiis  general  request  to  a  creditor  of  the  estate  for  delay,  or  an 
assurance  that  the  debt  is  good,  will  not  prevent  the  operation  of  the  statute, 
Langharn  v.  Baker,  5  Baxt.  701 ;  Loyd  v.  Loyd,  9  Baxl.  406 ;  Harrington  v. 
Bich,  6  Vt.  666 ;  see  Harrison  v.  Jones,  S3  Ala.  258 ;  Sutton  v.  Burruss,  9 
Leigh  SSI ;  Chesnutt  v.  McBride,  1  Heisk.  389 ;  nor  his  admissions  as  to  the 
correctness  of  the  amount  of  the  claim,  Clark  v.  Davis,  32  Mich.  154  ;  nor  his 
knowledge  or  notice  of  the  existence  thereof,  McDowell  v.  Jones,  58  Ala.  25 ; 
Pike  V.  Thorp,  44  Conn.  450 ;  see  Steuart  v.  Carr,  6  Gill  430 ;  Perry  v.  West, 
40  Miss.  233  ;   Qansemorl  v.  lYe/son,  6  Hill  389. 

In  some  states,  by  statute,  eouitable  relief  is  authorized  where  "  peculiar 
circumstances"  have  prevented  the  creditor  from  presenting  his  claim  in  due 
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and  not  due  when  the  latter  died,  which  was  but  a  few  days  after 
the  note  was  given ;  that  the  defendants,  the  executors  of  Hinkle, 
took  an  order  to  limit  creditors,  the  time  limited  wherein  expired 
September  19th,  1884;  that  the  order  was  duly  publishai,  and 
that  the  complainant  had  no  knowledge  of  the  order,  and  there- 
fore did  not  present  his  claim  under  oath  until  after  the  limited 
period  had  expired,  and  when  he  did  so  present  it  after  the 
expiration  of  that  period,  the  defendants  refused  to  receive  it,  on 
the  ground  that  it  was  not  presented  in  due  time.  The  bill 
states  that  each  of  the  defendants  promised  the  complainant, 
before  the  time  limited  in  the  order  expired,  to  pay  the  claim, 
and  said  it  was  included  among  the  debts.  It  alleges  that  the 
defendants  made  those  promises  and  that  statement  for  the  pur- 
pose of  defeating  the  complainant's  claim  and  deterring  him  from 
taking  any  measures  to  secure  it,  and  it  states  that  the  defend- 
ants allege  that  the  estate  is  insolvent.  It  states  that  the  defend- 
ants are  wasting  the  estate  and  converting  it  to  their  own  use. 
It  prays  answer  not  under  oath  ;  that  the  defendants  may  be 
required  to  admit  the  claim  among  the  debts  and  liabilities  of 
the  estate ;  that  if  the  estate  be  solvent,  they  may  be  decreed  to 
pay  the  claim  in  full,  or  that  if  it  be  insolvent,  they  may  be 
decreed  to  pay  the  ratable  proportion  of  the  claim,  and  that  they 
may  be  decreed  to  be  personally  liable  for  the  claim,  and  may  be 
compelled  to  pay  it.     The  defendants  filed  a  general  demurrer. 

time,  Brownell  v.  Williams,  54  Iowa  358 ;  Baldwin  v.  Dougherty,  39  Iowa  50  ; 
Wilcox  V.  Jackson,  57  Iowa  278 ;  see  Waltham  Bank  v.  Wright,  8  Allen  121 ; 
Jenney  v.  Wilcox,  9  Allen  2^5  ;  and,  in  some  instances,  without  the  aid  of  such 
statutes,  relief  has  been  granted  in  equity  for  the  representative's  fraud,  or 
on  some  other  equitable  ground,  Clifton  v.  Haig,  4  Desauss.  330  ;  Rose  v.  Clark, 
1  Root  229  ;  Dickey  v.  Corliss,  41  Vt.  127  ;  see  Stroud  v.  Burnett,  3  Dana  391  / 
Clark  V.  Hogle,  52  III.  427 ;  Hales  v.  Holland,  92  111.  494;  Fairfield  v.  Fair- 
field, 15  Gray  596;  Moody  v.  Harper,  38  Miss.  599;  WUkins  v.  Finch,  Phil. 
[N.  C)  Eg.  355;  Bagsdale  v.  Holmes,  1  Rich.  {N.  S.)  91;  but  the  claimant 
must  establish  a  clear  case,  Blanchard  v.  Williamson,  70  III.  64''  ;  Oiven  r. 
Whitmore,  73  Me.  374;  and  relief  has  been  refused  for  want  of  jurisdiction, 
Winegar  v.  Newland,  44  Mich.  367 ;  Cooper  v.  Lyons,  9  Lea  596 ;  PuUiam  v. 
Pulliam,  10  Fed.  Rep.  53;  Brashears  v.  Hicklin,  54  Mo.  102 ;  Tazewell  v.  Whit- 
tle, 13  Oratt.  329;  see  Packard  v.  Swallow,  29  Me.  458  ;  Martin  v.  Campbell,  35 
Ark.  137;  Long  v.  Mitchell,  63  Ga.  769. 
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It  will  have  been  seen  that  the  complainant  alleges  that  he  had 
no  knowledge  of  the  order  to  limit  creditors,  and  therefore  did 
not  put  in  his  claim,  under  oath,  until  after  the  period  limited 
for  the  purpose  in  the  order  had  expired.  If  the  estate  be  in- 
solvent, his  claim  is  barred  of  a  dividend  by  his  failure  to  put  it 
in  under  oath  within  the  lijiiikd  period,  and  no  recognition  of  the 
claim  by  the  executors,  or  by  the  orphans  court  itself,  can  supply 
the  place  of  the  statutory  requirement.  Gould  v.  Tingley,  1  C. 
E.  Gr.  501.  If  the  estate  be  not  insolvent,  the  case  made  by 
the  bill  is  not  such  as  to  warrant  a  decree  depriving  the  execu- 
tors of  the  protection  against  suit  for  claim  which  the  statute 
gives  them  under  the  order  to  limit.  They  appear  to  have  duly 
taken  and  published  the  order.  They  made  no  false  or  fraudu- 
lent representation  to  deter  the  complainant  from  making  due 
proof  of  his  claim.  It  is  indeed  alleged  that  their  recognition 
af  the  claim,  and  promise  to  pay,  were  with  a  fraudulent  design, 
but  the  facts  stated  do  not  support  the  charge.  Their  promises 
w^ere  promises  to  pay  the  debt  out  of  the  assets  of  the  estate  in 
due  course  of  administration.  They  did  not  bind  the  executors, 
individually.  They  were  without  consideration,  and  oral,  merely. 
The  circumstances,  according  to  the  bill,  were  as  follows :  In 
Ipril,  1884,  the  complainant  called  on  Mr.  Evans,  one  of  the 
iwo  executors,  and  gave  him  a  notice  from  the  bank  in  which 
ihe  note  was,  demanding  payment  of  the  note,  and  then  pre- 

In  Emson  v.  Ivins,  MS.  N.  J.  Chan.  Nov.  1883,  a  creditor  of  an  estate  failed 
io  present  his  claim  within  the  time  limited,  but  the  executrix  made  pay- 
ments thereon  both  before  and  after  the  expiration  of  the  time  fixed  by  the 
order.  The  executrix  afterwards  confessed  a  judgment  for  a  large  amount, 
and  the  sheriff  levied  on  the  assets  of  the  estate  and  sold  them.  The  creditor 
thereupon  filed  a  bill  in  equity  to  recover  his  debt,  and  obtained  a  prelim- 
inary injunction  restraining  the  sheriflT  from  paying  over  the  proceeds  of  his 
sale  to  the  judgment  creditor,  on  an  allegation  that  the  confessed  judgment 
was  fraudulent  as  to  him.  On  motion  to  dissolve  this  injunction,  Vice-Chan- 
cellor  Bird  ordered  it  to  be  retained  until  final  hearing. 

In  Whitmore  v.  iSan  Francisco  Sav.  Union,  50  Cal.  145,  a  debtor  had  conveyed 
land  to  his  creditor,  in  trust  to  secure  his  promissory  note.  After  the  debtor's 
death  the  creditor  failed  to  present  his  claim  to  the  executor  in  due  time — Heidi 
that  the  court  would  not  compel  him  to  surrender  his  security,  nor  enjoin  him 
from  selling  the  land  under  a  power  contained  in  the  deed  of  trust. — Rfp. 
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sented  the  claim  to  Evans,  who  received  it  as  a  just  claim  against 
the  estate,  saying  that  he  had  personal  knowledge  of  it,  and  that 
it  was  all  right.  The  complainant  then  inquired  of  him  what 
he  intended  to  do  about  paying  the  note,  and  Evans  replied  that 
he  had  only  about  $200  in  bank  belonging  to  the  estate,  and 
could  not  pay  it  then,  but  would  pay  it  so  soon  as  money  enough 
of  the  estate  should  come  into  his  hands  to  enable  him  to  do  so. 
The  complainant  asked  him  what  was  the  amount  of  the  assets 
of  the  estate,  and  Evans  replied  that  the  inventory  amounted  to 
$9,209.57,  and  the  claims  to  about  $4,000,  including  that  of  the 
complainant.  Afterwards  the  complainant  saw  the  other  execu- 
tor, Mr.  Champion,  and  presented  the  claim  to  him,  and  he 
recognized  and  received  it  as  a  just  claim  against  the  estate, 
saying  that  he  knew  all  about  it,  but  could  not  pay  it  at  that 
time  for  want  of  funds  of  the  estate  wherewith  to  pay  it  when  he 
got  the  money.  The  complainant's  attorney  called  on  Evans  in 
April,  1884,  and  conversed  with  him  about  the  claim.  The 
latter  said  the  amount  of  the  inventory  was  $9,209.57,  and  the 
debts,  including  the  claim  of  the  complainant,  which  had  been 
received,  $4,000.  In  all  this  there  is  no  evidence  of  fraudulent 
design  on  the  part  of  the  defendants,  or  either  of  them.  Nor  was 
there  anything  more  than  the  ordinary  replies  made  under  such 
circumstances  by  executors  to  creditors  inquiring  concerning 
estates  supposed  to  be  entirely  solvent,  as  the  estate  of  Hinkle 
was  then  believed  to  be.  The  effect  of  such  promises  on  the  part 
of  executors  would  be,  at  most,  if  their  conduct  had  been  in- 
equitable to  the  prejudice  of  the  complainant,  misleading  him 
and  so  preventing  him  from  putting  in  his  claim,  to  estop  them 
from  setting  up  the  bar  of  the  statute  under  the  order  to  limit  to 
a  suit  brought  by  the  complainant  against  them  with  a  view  to 
obtaining  satisfaction  of  his  claim  out  of  the  estate.  But,  as 
before  stated,  there  is  nothing  in  this  case  to  create  such  an 
estoppel.  The  complainant  was  bound  to  take  notice  of  the 
proceedings  taken  by  the  executors,  according  to  the  statute,  in 
the  course  of  the  administration,  and  to  comply  with  the  require- 
ments of  such  proceedings,  so  far  as  applicable  to  them,  and 
calling  for  their  action.     It  may  be  observed  that,  as  before 
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stated,  the  bill  alleges  that  the  promises  were  made  with  the 
intention  to  defraud  the  complainant,  but  that  allegation,  though 
a  statement  in  form,  is,  in  fact,  but  a  mere  charge,  and,  as  before 
remarked,  is  unsupported  by  the  facts  set  forth  in  the  bill.  It 
may  be  added  that  the  bill  states  that  the  executors  have  wasted 
the  estate  and  have  converted  it  to  their  own  use,  but  this  allesja- 
tion  being  sustained  by  no  statement  of  fact,  is  insufficient.  Kerr 
Fr.  365.  It  may  be  added  that  no  relief  is  sought  which  is 
based  on  such  alleged  waste  or  conversion. 
The  demurrer  will  be  allowed. 


The  Chester  Iron  Company 

V. 

Samuel  S.  Beach  et  al. 


Richard  George 

V. 

Samuel  S.  Beach  et  al. 

To  a  bill  to  foreclose  a  mortgage  the  defendants  put  in  answers,  and  also 
answers  by  way  of  cross-bill.  By  their  answers  they  claim  priority,  as  judg- 
ment creditors,  over  a  conveyance  of  the  premises  by  the  mortgagor  to  his 
wife,  because,  although  their  judgments  were  docketed  and  levies  made  on  the 
same  day  that  the  conveyance  was  made,  they  were  prior  thereto  in  fact* 
By  their  answers  by  way  of  cross-bill,  which  substantially  repeat  the  aver- 
ments of  their  answers,  they  also  allege  that  the  conveyance  was  made  fraudu- 
lently, and  with  intent  to  hinder  the  collection  of  their  judgments. — Held,  on 
demurrer,  that  the  answers  by  way  of  cross-bill  are  not  unnecessary,  because 
defendants  are  entitled  to  a  discovery,  and  to  an  answer  to  their  cross-bill  as 
to  the  exact  time  of  the  conveyance,  and  also  as  to  its  consideration  and  bona 
fides. 


Bills  to  foreclose.     On  demurrers  to  answers  by  way  of  cross- 
bills. 
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Mr.  Theodore  Little,  for  demurrant. 
Mr.  W.  W.  Cutler,  for  complainants. 

The  Chancellor. 

These  are  suits  for  foreclosure  of  mortgages.  The  answers  in 
question  were  put  in  by  Martin  &  Caskey,  judgment  creditors 
of  Samuel  S.  Beach,  who  claim  liens  upon  the  mortgaged  prem- 
ises subsequent  to  those  of  the  complainants.  The  liens  which 
they  so  claim  are,  under  and  by  virtue  of  certain  judgments, 
recovered  by  them  September  29th,  1884,  in  the  court  for  the 
trial  of  small  causes  against  Beach.  The  judgments  were  dock- 
eted in  the  court  of  common  pleas  of  Morris  county  on  the  next 
day,  and  executions  were  issued  thereon  and  levied  upon  the 
property  on  the  same  day  upon  which  the  judgments  were  dock- 
eted. Martin  &  Caskey  allege  that  the  judgments  are  prior  to  a 
conveyance  of  the  property  made  by  Beach  on  the  same  day  on 
which  the  judgments  were  docketed,  to  his  son,  Edward  W. 
Beach,  who  on  the  same  day  conveyed  the  property  to  Beach's 
wife.  The  answers  proper  claim  that  the  judgments  were  liens 
before  the  conveyances  to  Edward  W.  Beach  ;  that  the  convey- 
ances to  him,  though  made  on  the  same  day  on  which  the  judg- 
ments were  docketed  and  the  levies  made,  were  nevertheless,  in 
fact,  made  after  the  judgments  and  levies. 

The  answers  by  way  of  cross-bill  state  that  the  suits  in  which 
the  judgments  were  recovered  were  begun  on  the  3d  of  Septem- 
ber, 1884;  that  the  conveyances  to  Edward  W.  Beach  were 
made  subsequently  to  the  docketing  of  the  judgments,  and  with 
full  knowledge  of  the  existence  thereof,  and  that  they  are  subject 
thereto ;  that  both  conveyances  were  made  without  consideration, 
and  to  defraud  Martin  &  Caskey,  and  to  hinder  them  in  the 
collection  of  the  judgments. 

The  counsel  of  the  demurrants  insists  that  the  answers  by  way 
of  cross-bill  are  unnecessary;  that  the  relief  sought  thereby 
could  be  obtained  under  the  answers  proper.  This  objection  is 
not  well  taken.  These  defendants  have  a  right  to  a  discovery  a.* 
to  the  matters  which  they  seek  to  establish  by  means  of  the 
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answers  by  way  of  cross-bill,  although  they  waive  the  oath  to 
tho  answers  thereto.  Reed  v.  Cumberland  Ins.  Co.,  9  Stew.  Eq. 
393.  Xor  are  those  matters  unnecessary  to  their  defence.  It  is 
true  that  in  the  answers  proper  they  aver  that  the  deeds  were 
given  after  their  levies  were  made,  and  the  same  thing  is  alleged 
in  the  answers  by  way  of  cross-bill.  But  the  deeds  are  dated  on 
the  same  day  on  which  the  judgments  were  docketed.  It  is 
therefore  very  desiral^le  for  IMartin  &  Caskey  to  be  able  to 
establish  the  fact  that  the  deeds  were  given  after  the  judgments 
were  docketed,  without  adducing  proof.  They  may  do  this  by 
the  admissions  of  the  answers  to  the  cross-bill.  Again,  if  the 
deeds  were  given  before  the  judgments  were  docketed,  but  were 
merely  voluntary,  they  are  not  valid  as  against  the  judgments 
which  were  recovered  for  previously-existing  debts  due  from  the 
grantor.  Martin  &  Caskey  have,  of  course,  a  right  to  an  answer 
on  this  head  also.     The  demurrers  will  be  overruled. 


Mary  Ella  Graves 

V. 

Frederic  Wood  et  al. 

Complainant  and  defendant  were  owners  of  adjoining  tracts  of  land,  and 
both  derived  title,  by  sundry  mesne  conveyances,  from  the  same  grantor.  To 
complainant's  bill  to  rectify  the  description  of  his  tract  in  his  deed,  the 
defendant  filed  an  answer  and  cross-examined  complainant's  witnesses,  but 
oflered  no  evidence  of  his  own. — Held,  on  decree  for  complainant,  that  defend- 
ant was  not  liable  for  the  costs  of  the  suit,  notwithstanding  the  fact  that  the 
bill  was  filed  not  only  to  rectify  the  deed,  but  also  to  quiet  the  complainant's 
title,  so  far  as  it  was  affected  by  the  mistake. 


Bill  to  reform  deed  and  quiet  title. 
Mr.  J.  F.  Randolpli,  for  complainant. 
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Mr.  G.  F.  Werts,  for  Frederick  Wood. 

The  Chancellor. 

The  bill  is  filed  to  rectify  a  deed  given  to  Mrs.  Anna  Cobb, 
January  25th,  1867,  by  Benjamin  F.  Howell  and  wife  for  a  lot  of 
land  in  Morristown.  The  property  was  conveyed  by  Mrs.  Cobb 
and  her  husband  to  the  complainant  May  14th,  1868,  and  she  has 
owned  it  ever  since.  The  mistake  alleged,  and  which  this  suit 
is  brought  to  correct,  is  in  the  statement  of  the  distance  of  the 
beginning  point  in  the  description  of  the  property  from  the  cor- 
ner of  Mr.  Howell's  house.  The  distance  stated  in  the  deed  is 
two  feet  less  than  it  ought  to  have  been.  None  of  the  persons 
who  are  made  parties  defendant  have  answered,  except  Mr. 
AVood.  He  owns  property  adjoining  that  of  the  complainant, 
and  derives  hus  title  to  it  under  a  conveyance  from  Mr.  Howell 
to  Jolin  Bates,  ma<le  subsequently  to  the  conveyance  by  Mr. 
Howell  to  Mrs.  Cobb.  There  is  no  doubt  that  the  statement  of 
distance  in  question  Ls  en-oneous.  The  error  was  not  known  to 
any  of  the  parties,  until  quite  recently.  It  appears  to  have  been 
made  in  writing  the  description  of  the  property  in  the  deed  from 
the  surveyor's  notes  furnished  for  the  purpose.  Very  soon  after 
the  conveyance  to  Mrs.  Cobb  the  lot  sold  to  her  was  actually 
located  by  fences,  and  it  has  so  remained  ever  since.  Mr.  Wood 
had  notice  by  the  location  of  the  claim  of  the  owner  of  the  lot  to 
such  location.  He  and  his  grantor,  when  they  bought  his  land, 
supposed  that  the  location  was  correct,  and  described  the  Wood 
property  as  beginning  at  the  corner  of  the  complainant's  lot. 

The  error  arose  from  mutual  mistake,  and  neither  Mr.  Wood 
nor  any  other  of  the  defendants  have  any  equity  which  forbids 
the  rectification  of  the  deed.  It  will  therefore  be  reformed. 
The  bill  is  filed  not  only  to  correct  the  error,  but  to  quiet  the 
title  to  the  com])lainant's  land,  so  far  as  it  is  affected  by  the 
mistake.  Mr.  Wood  answered,  denying  the  existence  of  the 
alleged  error,  but  he  })roduced  no  evidence.  By  his  counsel,  he 
cross-examined  witnesses  produced  by  the  complainant,  and  ap- 
peared at  the  hearing.  The  complainant  insists  that  he  should 
be  required  to  pay  costs.     Though  the  bill  has  a  double  char- 
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acter,  yet  it  is,  in  fact,  merely  a  bill  to  rectify  the  description  in 
the  deed,  and  the  circumstances  are  not  such  as  that  Mr.  Wood 
should  be  required  to  pay  costs.  He  was  in  no  wise  responsible 
:'  >r  the  mistake,  and  owed  the  complainant  no  duty  in  respect  to 
rhe  correction  of  it.  The  mistake  was  not  within  his  knowledge. 
The  complainant  calls  him  into  court  in  order  that  the  mistake 
might  be  corrected  for  her  advantage.  She  called  upon  him  to 
answer,  and  he  did  so.  She  undertook  to  establish  the  existence 
of  the  mistake  by  proof,  and  has  succeeded.  He  offered  no  evi- 
dence in  opposition  to  that  which  she  produced,  but  submitted 
the  matter  to  the  judgment  of  the  court  upon  the  evidence  ad- 
duced by  her. 

There  will  be  no  award  of  costs  to  either  party. 


Beidget  a.  Lamb 

V. 

Makgaret  Ryan  et  al. 

Ryan  and  Kelly,  as  executors,  sold  certain  lands,  at  auction,  to  complainant 
in  1874,  and  she  paid  the  deposit  thereon,  but  they  refused  to  deliver  the  deed 
to  her,  because  of  alleged  encumbrances  on  the  lot.  In  1875  she  filed  a  bill  in 
this  court  to  compel  the  executors  to  convey  the  lot  to  her,  and  in  1877  the 
executors  took  a  decree  in  that  cause  that  they  should  convey  the  lot  to  her,  but 
they  took  no  other  step  in  the  cause,  and  did  not  tender  a  deed,  uor  repay 
complainant's  deposit.  In  1878  complainant  began  an  action  at  law  to  recover 
the  damages  sustained  by  her  through  the  executors'  refusal  to  perform  the 
contract  of  sale,  to  which,  in  1879,  they  obtained  an  injunction,  restraining 
her  from  proceeding  at  law.  After  the  decree  had  been  taken  by  the  execu- 
tors, in  1877,  they  allowed  the  interest  on  a  mortgage  upon  the  premises,  as  well 
as  the  taxes  and  assessments  thereon,  to  remain  unpaid,  and  the  lot  was  sold 
under  foreclosure  to  a  third  party  in  1883.  Ryan  died  in  1881,  and  in  1884 
the  bill  for  specific  performance,  and  all  the  proceedings  thereunder,  were 
Rtruck  from  the  files  of  the  court.  At  this  time  (1884)  the  testator's  estate  had 
become  insolvent,  and  the  surviving  executor  (Kelly)  pecuniarily  irrespon- 
sible. Complainant  then  discontinued  her  pending  action  in  the  supreme  court, 
and  brought    another   against    the   heirs   and    devisees   of  Ryan   to    recover 
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damages  for  the  non-performance  of  the  contract,  and  for  her  deposit. — Held, 
that  she  was  entitled  to  an  injunction  to  prevent  the  defendants  setting  up  the 
statute  of  limitations  as  a  defence  to  the  action  at  law,  although  they  had  not 
as  yet  pleaded  the  statute,  nor  even  stated  that  they  intended  to  plead  it. 


Bill  for  relief.     On  general  demurrer. 

Mr.  R.  V.  Lindabury,  for  demurrants.  • 

Mr.  W.  C.  Speneer  and  Mr.  G.  Collins,  for  complainant. 

The  Chancellor. 

This  is  a  bill  for  an  injunction  to  restrain  the  defendants  from 
pleading  the  statute  of  limitations  in  a  suit  brought  by  the  com- 
plainant against  them  as  the  heirs  and  devisees  of  John  Ryan, 
deceased,  to  recover  certain  daulages.  Ryan  and  one  William 
Kelly  were  the  executors  of  John  Keighry,  deceased.  As  such, 
they  sold  at  auction  to  the  complainant,  on  the  16th  of  October, 
1874,  certain  land  in  the  city  of  Elizabeth  for  $3,900  free  of  all 
encumbrances,  except  a  mortgage  of  $600  then  upon  the  premises. 

Note. — While  some  cases  hold  that  an  injunction  against  an  action  or  pro- 
ceeding at  law  does  not  prevent  the  running  of  the  statute  of  limitations, 
Lee  V.  Leachman,  22  Ala.  455 ;  State  Bank  v.  Byrd,  14  Ark.  496  (where  an 
injunction  against  foreclosing  a  mortgage  was  held  not  to  include  the  notes 
secured  by  the  mortgage) ;  Rice  v.  Luwan,  2  Bibb  149.  [Contra,  Williams  v. 
Pouns,  48  Tex.  I4I]  ;  Yale  v.  Bandle,  £3  La.  Ann.  579 ;  Ten  Eyck  v.  Wing,  1 
Mich.  40 ;  Bobertaon  v.  Alford,  IS  Sm.  &  Marsh.  509 ;  Ingraham  v.  Began,  23 
Misa.  213 ;  Barker  v.  Millard,  16  Wend.  572 ;  Vance  v.  Orainger,  Cam.  &  Nor. 
(N.  C.)  71 ;  De  Kay  v.  Darrah,  2  Gr.  288,  and  other  cases  hold  that  it  does, 
Michell  V.  One,  2  Burr.  660;  Cox  v.  Montford,  66  Ga.  62 ;  Stanbrough  v.  Mc- 
Gall,  4  La.  Ann.  322  ;  Barrow  v.  Shields,  13  La.  Ann.  57 ;  Little  v.  Price,  1  Md. 
Ch.  182 ;  Wilkinson  v.  First  Nat.  Fire  Ins.  Co.,  9  Hun  522,  72  N.  Y.  499 
(construction  of  statute) ;  Gibbes  v.  Mitchell,  2  Bay  120  ;  Bibb  v.  Tarki.ngton,  2 
Lea  21  (where  a  creditor  obtained  a  judgment  against  an  executor  in  violation 
of  an  injunction  obtained  by  the  executor  against  any  creditor  of  the  estate 
suing) ;  Noland  v.  Seeh-ight,  6  Man/.  185 ;  Hutsonspiller  v.  Stover,  12  Gratt.  579, 
equity  may  always  prevent  a  party  from  taking  an  unconscientious  advan- 
tage of  an  injunction  obtained  by  himself,  and  restrain  him  from  setting  up 
the  statute  at  law,  Anonymous,  2  Cos.  in  Ch.  117 ;  Baylee  v.  Browne,  10  Irish 
JEq.  180  ;  as  where  complainant's  bill  had  been  dismissed  because  the  remedy 
was  at  law.  Anonymous,  1  Vera.  73  ;  Love  v.  White,  4  Hay.  212  ;  but  see  Gray 
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They  required  her  to  pay  at  the  sale,  and  she  did  pay  accord- 
ingly, ten  per  centum  of  the  amount  of  her  bid.  The  balance  was 
to  be  paid  thu-ty  days  thereafter,  on  the  delivery  of  the  deed, 
which  was  to  be  delivered  at  that  time.  At  the  time  so  appointed, 
November  14th,  1874,  she  attended  at  the  place  designated  for 
the  purpose  to  receive  the  deed,  and  then  and  there  demanded 
the  deed,  tendering  the  balance  of  the  purchase-money ;  but  the 
executors  refused  to  deliver  the  deed,  alleging  that  they  could 
not  give  her  a  clear  title,  because  of  the  existence  of  unpaid 
municipal  assessments  upon  the  property,  and  the  fact  that  the 
widow  of  their  testator  had  neither  joined  them  in  the  deed,  nor 
released  her  right  of  dower  in  the  premises.  They  refused  to 
return  to  the  complainant  the  $390  she  had  paid  on  account  of 
the  purchase-money. 

On  the  29th  of  May,  1875,  she,  with  her  husband,  filed  a 
bill  in  this  court  against  them  for  specific  performance  of  the 
agreement.  They  answered,  denying  her  right  to  a  conveyance 
of  the  property.  On  the  25th  of  April,  1877,  they  entered  an 
interlocutory  decree  in  the  cause,  in  substance  decreeing  that 
they  should  specifically  perform  the  agreement,  and  that  the 

V.  Berryman,  4  Munf.  181 ;  or  the  bill  was  dismissed  on  the  merits,  Doughty  v. 
Doughty,  2  Slock.  34-1 ;  or,  possession  of  lands  had  been  obtained  under  color 
of  instruments  sustained  by  the  court,  but  ultimately  set  aside,  Bond  v.  Hop- 
kins, 1  Sch.  &  Lef.  413 ;  or,  an  annuitant  had  been  restrained  from  collect- 
ing a  rent-charge,  (y Dond  v.  Browne,  1  B.  &  B.  2GS ;  or,  the  owner  of  the 
paramount  title  to  lands  was  enjoined  from  proceeding  at  law  by  the  party  in 
possession,  Kelly  v.  Donlin,  70  III.  378 ;  or,  defendant  in  a  judgment  obtained 
and  kept  in  force  for  seven  years  an  injunction  to  prevent  an  execution  issu- 
ing tliereon,  Sugg  v.  Thrasher,  30  Miss.  135  ;  Marshall  v.  Minter,  43  Miss.  666  ,- 
United  States  v.  Hanford,  19  Johns.  173 ;  see  Buchannan  v.  Rowland,  2  South. 
721 ;  or,  prevented  a  foreclosure,  Wilkinson  v.  Flowers,  37  3Iiss.  579 ;  Tv^ha- 
mingo  Sav.  Inst.  v.  Buchanan,  GO  Miss.  4^6 ;  or,  a  receiver  was  enjoined  from 
collecting  the  notes  of  a  mutual  insurance  company,  Sands  v.  Campbell,  31  N. 
Y.  345 ;  Fincke  v.  Funke,  25  Hun  616 ;  see  Harrison  v.  Dignan,  1  Con.  &  L. 
376 ;  Wrixon  v.  Vize,  S  Dr.  &  War.  104;  or,  there  was  an  irregularity  in 
granting  the  injunction,  Waltan  v.  Pearson,  85  N.  C.  34 

For  instances  where  complainant  has  been  held  not  entitled  to  relief  in 
equity,  see  Rock  v.  Cooke,  1  De  G.  &  Sm.  675 ;  Bampton  v.  Birchall,  5  Beav. 
67;  Walker  v.  Smith,  8  Yerg.  237 ;  Bank  of  Tennessee  v.  Hill,  10  Humph.  176; 
Unwn  Mut.  Life  Ins.  Co.  v.  Dice,  14  Fed.  Rep.  523.— Rep. 
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complainant  was  entitled  to  a  conveyance  of  the  property,  sub- 
ject to  the  mortgage  of  $600,  upon  payment  of  the  balance  of 
the  purchase-money,  less  an  allowance  to  be  made  for  the  dower 
I  right  and  the  unpaid  taxes  and  assessments,  which  were  liens 
upon  the  property,  and  ordering  a  reference  to  a  master,  to  ascer- 
tain and  report  the  value  of  the  dower  right  and  the  amount  of 
the  unpaid  taxes  and  assessments.  Their  solicitor  conducted  the 
reference,  and  filed  the  report  and  obtained  an  order  confirming 
it.  The  latter  order  was  set  aside  a.s  having  been  improvidently 
granted.  The  executors  took  no  other  step  in  the  cause.  Nor 
did  they  tender  to  the  complainant  a  deed  for  the  property,  nor 
pay  back  to  her  the  $390.  They  having  refused  to  return  that 
money  to  her,  she,  in  De"cember,  1878 — over  a  year  and  a  half 
after  the  entry  of  the  above-mentioned  interlocutory  decree — 
commenced  an  action  iu  the  supreme  court  against  them,  to 
recover  damages  (including  the  $390)  for  their  refusal  to  per- 
form the  contract  of  sale.  They  thereupon  obtained  an  injunc- 
tion from  this  court,  in  the  suit  for  specific  performance,  on  the 
4th  of  April,  1879,  restraining  her  from  prosecuting  that  action. 
Ryan  died  May  13th,  1881.  He  devised  his  real  property  to 
his  sister,  Margaret  Ryan,  and  his  children,  Mary  and  John 
Ryan,  who  are  both  minors.  After  the  order  setting  a.side  the 
order  confirming  the  master's  report  was  obtained,  the  executors 
neither  proceeded  in  the  cause  nor  did  anything  to  protect  the 
property,  but,  on  the  contrary,  let  the  interest  upon  the  mortgage 
go  unpaid,  and  also  the  taxes  and  municipal  assessments  which 
were  liens  upon  the  premises,  and  the  property  was  sold  to 
Samuel  Pierce,  under  foreclosure  of  the  mortgage,  in  or  about 
October,  1883.  The  executors  thus  lost  all  power  of  perform- 
ing the  decree.  After  this,  and  on  the  7th  of  January,  1884, 
this  court,  in  view  of  the  facts,  on  motion  on  notice,  struck  the 
bill  for  specific  performance,  and  all  the  proceedings  thereon, 
from  the  files  of  the  court.  When  the  injunction  restraining 
the  complainant  from  prosecuting  her  action  at  law  against  the 
executors,  was  thus  dissolved,  the  estate  of  Keighry  had  become 
insolvent,  and  Kelly,  the  surviving  executor,  was  of  no  pecu- 
niary responsibility.     The  complainant  then  discontinued  that 
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action,  and  brought  suit  in  the  supreme  court,  against  the  heirs 
and  devisees  of  Ryan,  to  recover  damages  (including  the  $390 
and  interest)  for  the  non-performance  of  the  contract  of  sale. 
The  bill  states  that  it  would  be  inequitable  to  allow  them  to 
take  advantage  of  the  delay  caused  by  the  before-mentioned 
injunction,  obtained  by  the  executors,  or  that  the  complainant 
should  be  embarrassed  in  and  prevented  from  enforcing  her 
rights  by  her  obedience  to  the  injunction,  and  through  no  fault 
or  laches  of  hers.  It  also  alleges  that  the  complainant  verily 
believes  and  fears  that  the  heirs  and  devisees  will,  unless  re- 
strained from  so  doing  by  this  court,  plead  the  statute  of  limita- 
tions in  the  action  brought  against  them,  and  thus  prevent  her 
from  recovering  the  ^390  and  interest,  and  her  other  damages, 
for  the  recovery  whereof  that  action  is  brought. 

The  defendants'  counsel  insists  that,  inasmuch  as  no  declara- 
tion has  been  filed  in  the  action  at  law,  this  suit  cannot  be  main- 
tained, for  it  does  not  appear,  by  the  record  of  that  suit,  that  it 
is  brought  to  recover  damages,  as  alleged  in  the  bill.  There  is 
obviously  no  substance  in  the  objection.  The  complainant  who 
brought  the  action  at  law  states,  in  the  bill,  that  it  is  instituted 
to  recover  those  damages.     This  suit  rests  on  that  averment. 

He  also  insists  that  the  complainant  has  been  at  liberty,  at  all 
times  since  she  was  enjoined  from  prosecuting  the  action  at  law 
against  the  executors,  to  bring  an  action  against  them  individu- 
ally, for  damages  for  breach  of  the  contract.  It  is  quite  enough 
to  say,  on  this  point,  that  such  a  suit  would  have  been  in  vio- 
lation of  the  injunction,  which  undoubtedly  was  granted  upon 
the  ground  that,  in  view  of  the  decree  for  specific  performance, 
the  prosecution  of  an  action  for  damages  was  inequitable.  The 
action  wa.s,  in  fact,  against  them  individually.  It  was  upon  a 
contract  made  by  themselves,  and  not  by  the  testator. 

Xor  is  the  objection  that,  according  to  the  statements  of  the 
Ijill,  the  complainant  herself  is  responsible  for  the  delay,  because 
she  did  not  proceed  with  the  suit  for  specific  performance,  as 
she  (as  the  demurrants  insist)  was  fiilly  at  liberty  to  do,  well 
taken.  The  bill  states  that  she  began  the  suit  for  specific  per- 
formance because  the  executors  would  neither  convey  the  prop- 
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erty  to  her  nor  repay  to  her  her  deposit  of  $390 ;  that  they, 
after  denying  her  right  to  relief  in  the  suit,  took  a  decree  against 
themselves,  in  her  favor,  therein,  and  themselves  proceeded  to 
execute  it  by  the  reference  to  a  master ;  conducted  the  reference 
and  entered  an  order  confirming  the  master's  report,  but  it  wa.s 
set  aside  as  having  been  improvidently  made;  that  they  never 
took  any  other  step  in  the  matter,  and  never  tendered  a  deed  for 
the  property,  but  refused  to  repay  the  $390,  and  did  not  protect 
the  property,  but  permitted  it  to  be  sold  under  foreclosure  pro- 
ceedings. It  was  the  duty  of  the  executors  to  carry  out  their 
contract.  They  did  not  do  so,  and  even  refused  to  pay  the  $390. 
The  fact  that  the  complainant  might  have  brought  the  suit  for 
specific  performance  to  a  conclusion  a  long  time  ago,  does  not 
debar  her  from  a  claim  to  protection  against  the  interposition  of 
the  defence  in  question,  in  the  pending  action  at  law.  Under 
the  cii'cumstances,  the  plea  would  be  very  inequitable. 

It  is  urged,  also,  that  the  statements  of  the  bill  are  not  such 
as  to  warrant  the  issuing  of  an  injunction,  because  it  does  not 
appear  that  the  defendants  intend  to  plead  the  statute  of  limita- 
tions. It  was  indeed  said,  in  Lutheran  Church  v.  Maschop,  2 
Stock.  57,  that  this  court  cannot  grant  an  injunction  to  allay  the 
fears  and  apprehensions  of  individuals;  that  they  must  show 
that  the  acts  agaiast  which  they  ask  protection  are  not  only 
threatened,  but  will,  in  all  probability,  be  committed  to  their 
iiijury.  But  it  is  manifest  that,  in  a  case  like  this,  where  what 
is  apprehended  is  the  setting  up  of  a  defence  in  an  action  at  law, 
which,  it  Is  entirely  certain,  the  defendants  will  interpose,  unless 
prevented  by  this  court  from  so  doing,  a  threat,  or  even  an  ex- 
pression of  an  intention  to  do  the  act,  is  not  necessary  to  justify 
the  interference  of  this  court.  It  is  laid  down  that  there  may 
be  cases  in  which  it  will  be  sufficient  ground  for  granting  an 
injunction,  that  there  is  probable  ground  for  believing  that, 
imless  it  be  granted,  there  is  danger  of  the  act  or  acts  being 
<lone  which  the  bill  seeks  to  restrain.  Joyce  Prin.  Inj.  59. 
This  is  a  case  of  that  character.  The  demurrer  will  be  over- 
ruled. 
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Lucy  F.  Randolph 

V. 

Mary  Frances  F.  Randolph  et  al. 

The  net  income  of  a  specified  amount  was  given  by  a  testator  to  his  widow 
for  life,  and  his  executors  were  instructed  to  invest  one-third  of  the  principal 
thereof  in  designated  securities,  and  were  given  a  qualified  discretion  as  to  the 
investment  of  the  balance.  They  were  also  directed  to  set  aside  from  the 
remainder  of  the  estate  a  certain  amount,  "  or  property  which  they  may  deem 
to  be  fairly  worth  that  sum,"  one-half  of  which  should  be  in  safe  railroad 
bonds,  or  good  bonds  and  mortgages,  and  the  income  therefrom  should  be  paid 
to  his  children  for  life,  "or  to  the  heirs  of  any  of  my  children."  They  were 
also  to  "promptly  pay  or  set  aside"  $10,000,  the  income  of  which  should  be 
paid  to  B.  for  liffe,  and  to  B.'s  father  for  his  life,  should  he  survive  B. ;  and 
$3,000  "  shall  be  set  aside  and  held  in  trust  for  each  of  my  grandchildren 
living  at  the  time  of  my  decease,  and  shall  be  paid  over  to  each  of  them,  as  he 
or  she  shall  attain  their  twenty-second  year  of  age."  He  then  gave  the  residue 
of  his  estate  to  his  surviving  children,  equally,  and  appointed  his  executors. 
— Held,  that  the  executors  were  to  be  also  trustees  of  all  these  funds ;  that  the 
gift  to  the  children  was  not  within  the  rule  against  perpetuities,  because  the 

Note. — A  devise  to  children  living  at  the  tim^  of  A's  decease  was  held  to  in- 
clude a  posthumous  child  of  A,  Whitelock  v.  Hedden,  1  B.  &  P.  243 ;  Hale 
v.  Hale,  Finch  50  ;  Northey  v.  Strange,  1  P.  Wms.  340 ;  Clarke  v.  Blake,  2  Bro. 
a  C.  320,  2  Ves.,  Jr.,  673,  2  H.  Bl.  399;  Trower  v.  Butts,  1  S.  <&  S.  181 ;  Crook 
V.  Hill,  L.  E.{3  Ch.  Div.)  773,  778  ;  Grace  v.  Rittenberry,  U  Ga.  232;  Barker 
V.  Pearce,  SO  Pa.  St.  173;  Laird^s  Appeal,  85  Pa.  St.  339;  Bedcn  v.  Bedon,  2 
Bail.  231 ;  Pearson  v.  Carlton,  IS  S.  C.  56.  Contra,  Musgrave  v.  Parry,  2 
Vern.  710  ;  Cooper  v.  Forbes,  2  Bro.  C.  C.  63;  Bate  v.  Amherst,  T.  Raym.  83  ; 
McKnight  v.  Read,  1  Whart.  213 ;  Starling  v.  Price,  16  Ohio  St.  29 ;  Burke  v. 
Wilder,  1  McCord's  Ch.  551;  see  Sprackling  v.  Ranier,  1  Dick.  344;  G^irdiner^s 
Estate,  L.  R.  {20  Eq.)  647 ;  In  re  Corlass,  L.  R.  [1  Ch.  Div.)  460  ;  Armistead 
V.  Dangerfield,  3  Munf.  20  ;  and,  also,  Harper  v.  Archer,  4  Sm.  &  Marsh.  99,  43 
Am.  Dec.  472. 

So,  of  a  devise  to  A's  children,  who  should  be  living  at  A's  death,  and  one 
child  was  born  before  A's  death,  and  one  afterwards,  Beale  v.  Beale,  1  P.  Wms. 
244  ;  see  Hyde  v.  Seymour,  1  Freem.  Ch.  42. 

So,  of  a  devise  to  J.,  in  case  he  should  leave  no  son  at  the  time  of  hia  (tes- 
tator's) death,  and  a  son  was  born  after  testator's  death,  Burdet  v.  Hopgood,  1 
P.  Wms.  486  ;  Pearce  v.  Carrington,  L.  R.  [8  Ch.  App.)  969. 

So,  of  a  bond  to  pay  £900  to  the  obligor's  daughter,  in  case  he  should  have 
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issue  of  anv  child  dying  should  be  entitled  to  the  parent's  share  of  the  income 
only  until  the  death  of  all  of  testator's  children,  when  the  principal  should  be 
divided ;  that  a  grandchild  born  two  days  after  testator's  death  took  under  the 
gift  to  each  of  his  grandchildren  "  living  at  the  time  of  my  decease  ; "  and  that, 
under  the  residuary  clause,  the  children  took  the  principal  of  the  gifts  to  the 
widow  and  to  B.  after  their  estates  for  life  therein  had  determined. 


Bill  for  construction  of  will.  On  final  hearing  on  pleadings 
and  proofs. 

Mr.  J.  F.  Randolph,  for  complainant. 

Mr.  H.  V.  Condict  and  Mr,  Anson  MaMby,  of  New  York,  for 
answering  defendants. 

The  Chancellor. 

Theodore  F.  Randolph,  deceased,  by  his  will  made  August 
17th,  1883,  among  other  things  provided  as  follows : 

"  I  also  give  to  my  said  wife,  in  lieu  of  dower,  the  net  income  of  $150,000, 
which  amount  shall  be  the  first  amount  taken  from  my  estate.     One-third  of 

no  son  living  at  the  time  of  his  decease,  and  a  son  was  born  after  his  decease, 
Qxbson  V.  Gibson,  2  Freem.  Gh.  223,2  Eq.  Gas.  Abr.  769;  Millar  v.  Turner,  1 
Yes.,  St.,  85  ;  see  Godfrey  v.  Davis,  6  Ves.  43. 

So,  on  a  bequest  to  each  and  every  of  testator's  children  born,  or  thereafter 
to  be  born,  and  who  should  be  living  at  the  time  of  his  death,  with  interest 
to  be  computed  from  the  day  of  testator's  death,  the  interest  was  allowed  a 
posthumous  child  only  from  the  day  of  its  birth,  Rawlins  v.  Rawlins,  2  Gox 
425 ;  see  In  re  Mowlem,  L.  R.  {18  Eq.)  9. 

So,  of  a  bequest  "  to  each  child  that  may  be  born  to  either  of  the  children 
of  either  of  my  brothers,  lawfully  begotten,"  Tomnsend  v.  Early,  3  De  G.,  F. 
&  J.  1.  ' 

So,  of  a  devise  for  life  to  H.,  remainder  to  his  first  son  in  tail  male  &c.. 
Reeve  v.  Long,  1  Salk.  228;  Crisfield  v.  Stow,  36  Md.  129;  Stedfast  v.  NicoU,  S 
Johns.  Cos.  18;  Watkim  v.  Flora,  8  Ired.  374,  IB  Ired.  344;  Smith  v.  MeCon- 
nell,  17  III.  141 ;  see  McKnight  v.  Read,  1  Whart.  213  ;  Gillespie  v.  Schuman, 
62  Ga.  252;  Gulliver  v.  Wickelt,  1  Wils.  105. 

So,  of  an  executory  devise,  Luddington  v.  Kime,  1  Ld.  Raym.  207. 

A  gift  '"to  each  of  the  three  children  of  my  niece"  will  not  embrace  a 
fourth  and  posthumous  child,  Emery's  Estate,  L.  R.  (3  Gh.  Div.)  300 ;  but  see 
Good/ellow  v.  Goodfellow,  18  Beav.  356 ;  Spencer  v.  Ward,  L.  R.  [9  Eq.)  507 ; 
Daniell  v.  Daniell,  3  De  G.  &  Sm.  331 ;  Early  v.  Middleton,  15  Jur.  867. 


13  Stew.]  MAY  TERM,  1885.  75 

Randolph  v.  Randolph. 

this  amount  shall,  by  my  executors,  be  invested  either  in  the  bonds  of  the 
United  States,  or  in  the  best  bonds  of  a  state  of  the  United  States  that  has 
never  defaulted  in  the  payment  of  its  obligations.  Tlie  remaining  iwo-thirds 
of  the  sum  thus  set  aside,  that  is,  the  two-thirds  of  the  $150,000,  shall  be  as 
securely  invested  as  my  executors  may  decide,  but  not  in  less  security  than  in 
first  mortgage  railway  bonds  of  established  value,  and  whose  stock  is  of  equal 
issue  to  the  sum  of  the  issue  of  the  first  mortgage  bonds  and  has  been  fullv 
paid  in,  the  purpose  being  to  have  any  investment  fur  the  benefit  of  my  wife, 
under  this  provision  of  my  will,  of  at  least  double  value  to  the  sum  invested. 
At  the  decease  of  my  wife  whatever  remains  of  the  above  sum  of  $150,000,  or 
any  accumulation  therefrom,  shall  revert  to  and  become  a  part  of  my  general 
estate. 

''Second.  I  order  and  direct  my  executors  to  set  aside  from  the  residue  of  my 
estate  the  sum  of  $200,000,  or  property  which  they  may  deem  to  be  fairly  worth 
that  sum,  one-half  of  which  shall  be  in  safe  bonds  of  railway,  or  bonds  and 
tnortgages  well  secured  and  paying  interest  punctually ;  and  the  interest,  in- 
come or  receipt  of  profits  arising  from  this  sum  of  $200,000  thus  set  aside, 
invested  and  held  in  trust,  shall  be  paid  over  quarterly  in  equal  proportion  to 
each  of  my  surviving  children,  or  to  the  heirs  of  any  of  my  children.  My 
desire  is  to  put  in  trust,  for  the  benefit  of  my  children  and  their  immediate 
heirs,  by  the  above  clause,  a  capital  sum,  the  income  of  which  shall  be  secured 
to  them  through  life. 

"  Third.  When  the  sums  hereinbefore  named  shall  have  been  fully  secured 
to  my  wife,  and  to  my  children,  my  executors  will  promptly  pay  or  set  aside 
from  the  residue  of  my  estate  the  following  sums  for  the  following  persons  or 
their  benefit :  a.  The  sum  of  $10,000,  the  income  of  which  shall  be  paid  semi- 

The  same  construction  has  been  given  in  the  case  of  a  devise  to  grand- 
children living  at  a  designated  time,  Hall  v.  Hancock,  15  Pick.  255 ;  Hone  v. 
Van  Schaick,  3  Barb.  Ch.  4^8,  reversed,  3  N.  Y.  538  ;  see  Loockerman  v.  Mc- 
Blair,  6  Gill  177  ;  Swift  v.  Duffield,  5  Serg.  tfc  R.  38 ;  Smart  v.  King,  Meigs 
149. 

But  a  devise  to  great-grandchildren  was  held  not  to  include  a  great-grand- 
child m  ventre  sa  mere  at  the  testator's  death,  Freemantle  v.  Freemantle,  1  Cox 
248. 

A  gift  was  to  C.  for  life,  and  afterwards  to  his  children  then  living.  C.  was 
unmarried,  but  had  illegitimate  children  living  when  the  will  was  executed, 
of  which  fact  it  was  assumed  the  testator  was  cognizant. — Held,  that  such 
children  were  excluded,  Warner  v.  V/arner,  15  Jur.  I4I. 

A  trust  until  the  youngest  of  the  children  of  donor's  nephews  and  nieces 
who  should  be  horn  and  living  at  donor's  death  &c.,  was  held  not  to  include 
a  child  in  ulero,  Blosson  v.  Blosson,  10  Jur.  {N.  S.)  1113,  2  De  O.,  J.  &  S.  665, 
reversing  10  Jur.  (N.  S.)  165. 

As  to  a  testamentary  provision  in  favor  of  a  child  in  ventre,  see  Earle  v.  Wil- 
son, 17  Ves.  528;  Medworth  v.  Pope,  27  Beav.  71 ;  Blakislon  v.  Haselwood,  15 
Jur.  272,  10  C.  B.  544  ;  In  re  Lindsay,  5  Irish  Jur.  97.— Rep. 
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yearly  to  my  loved  and  faithful  friend,  Bessie  L.  Hoge,  of  Richmond,  Virginia, 
and  after  her  decease,  her  father  surviving,  the  income  aforesaid  sliali  be  j^aid 
to  him  during  his  natural  life ;  upon  the  decease  of  both,  the  principal  shall 
revert  to  my  general  estate,  b.  The  sum  of  $3,000  shall  be  set  aside  and  held 
in  trust,  principal  and  income,  for  each  of  my  grandchildren  living  at  the  tinje 
of  my  decease,  and  shall  be  paid  over  to  each  of  them  as  he  or  she  shall  reach 
their  twenty-second  year  of  age.  c.  The  sum  of  $200  shall  be  paid  to  each  of 
my  servants  who  shall  have  been  in  my  continuous  service  five  or  more  years 
"  Fourth.  I  order  and  direct  that  so  much  of  my  estate  as  shall  remain  to  me 
after  the  faithful  execution  of  the  above  provisions  and  bequests,  shall  be 
distributed,  share  and  share  alike,  to  my  surviving  children." 

He  then  appointed  his  three  sons  executors,  and  added : 

"They  will  fully  respect  the  convenience  and  wishes  of  their  mother  in 
executing  the  provisions  of  this  will,  so  as  to  give  her  the  least  possible  care  or 
anxiety." 

The  questions  which  have  arisen  under  the  will,  are  whether 
the  executors  are  trustees  of  the  three  funds  of  $150,000,  §200,000 
and  $10,000,  respectively,  and  the  funds  of  $3,000  each  for  the 
grandchildren  ;  whether  it  was  the  testator's  intention  that  all  of 
his  grandchildren,  as  well  as  his  children,  should  have  the 
income  of  the  $200,000  fund ;  whether  the  principal  of  the  three 
funds  of  $150,000,  $200,000  and  $10,000  are  disposed  of  under 
the  residuary  clause  of  the  will,  and  whether  Elizabeth  F. 
Randolph,  one  of  the  testator's  grandchildren,  who  was  born 
two  days  after  his  decease,  is  entitled  under  the  gift  which  he 
makes  of  $3,000  to  each  of  his  grandchildren  "  living  at  the  time 
of  his  decease." 

It  is  quite  clear,  from  the  language  of  the  will  itself,  that  the 
testator  intended  that  the  fund  of  §150,000  should  be  held  in 
trust  and  administered  by  his  executors.  He  expressly  de- 
volves upon  them  the  duty  of  investing  it,  giving  them  a  ceitaiu 
limited  discretion  as  to  the  investment  of  a  la«rge  part  (two-thirds) 
of  it.  At  the  close  of  the  will  he  directs  them  to  respect  the 
convenience  and  wishes  of  the  legatee,  their  mother,  in  executing 
the  provisions  of  the  will,  so  as  to  give  her  as  little  care  and 
anxiety  as  possible.     From  these  provisions  a  trust  in  the  execu- 
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tors  is  implied.  Jones  v.  8tites,  4  C.  E.  Gr.  S24-  /  Parker  v. 
Moore,  10  a  E.  Gr.  S38. 

And  so,  too,  a  trust  in  the  executors  is  implied  from  the  pro- 
visions in  regard  to  the  $200,000  fund.  The  executors  are 
required  by  the  will  to  set  aside  the  sum  which  is  to  constitute 
the  principal  of  the  fund,  and  in  express  terms  they  are  required 
to  exercise  a  certain  discretion,  at  least,  as  to  the  sufficiency  of  the 
security  of  half  of  the  sum  so  to  be  set  aside.  The  whole  pro- 
vision shows  that  the  testator  intended  that  they  should  hold  the 
fund  in  trust. 

It  is  suggested  that  the  gift  of  the  last-mentioned  fund  is 
within  the  rule  against  perpetuities ;  but  it  is  not  liable  to  that 
objection.  The  object  of  the  testator  in  establishing  the  fund 
was  to  secure  the  income  of  it  to  his  children  for  life,  in  equal 
shares ;  the  issue  of  any  of  them  who  should  die  before  the  death 
of  his  last  surviving  child  to  receive  the  income  in  the  place  of 
the  parent  until  the  death  of  the  last  survivor  of  his,  the  testa- 
tor's, children.  The  words  "  or  to  the  heirs  of  any  of  my  chil- 
dren," and  the  words  "  and  their  immediate  heirs,"  in  the  clause 
under  consideration  (and  by  the  word  "  heirs "  there  he  meant 
issue),  are  substitutionary.  The  expressions  are  used  parentheti- 
cally, as  is  apparent  from  the  testator's  punctuation.  The  will 
is  a  holograph.  In  the  clause  by  which  the  gift  is  made,  he  puts 
a  comma  after  the  word  "  children,"  and  in  the  explanatory 
clause,  "  my  desire  is  "  &c.,  M^hich  follows  it,  he  puts  one  after 
the  word  "  heirs."  The  lifetime  mentioned  in  the  latter  clause 
is  not  that  of  the  issue  of  his  children,  but  the  lifetime  of  the 
children  themselves.  On  the  death  of  any  of  the  children  with- 
out issue,  the  whole  of  the  income  will  go  to  the  surviving  chil- 
dren or  child,  and  the  issue  of  any  deceased  child  or  children 
stirpitally.  The  testator's  children  have  a  vested  right  to  the 
fund,  in  equal  shares  in  remainder,  after  the  death  of  the  last 
survivor  of  them.  Such  interest  passes  to  them  under  the 
residuary  clause  of  the  will,  if,  indeed,  it  does  not  under  the 
clause  by  which  the  fund  is  created. 

It  is  to  be  observed  that,  while  the  testator  directs  that  the 
principal  of  the  fund  set  apart  for  his  widow,  and  the  principal 
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of  that  set  apart  for  Bessie  L.  Hoge  and  her  father,  shall,  after 
the  deatli  of  the  beneficiaries,  become  part  of  his  general  estate, 
he  makes  no  such  provision  in  reference  to  the  $200,000  fund. 
He  clearly  intended  to  give  that  fund  to  his  children,  but  meant 
to  control  it  by  means  of  the  trust,  so  as  to  secure  to  them  the 
benefit  of  the  interest  of  it  for  life,  and,  in  case  of  the  death  of 
any  of  them  leaving  issue,  the  issue  should  have  the  benefit  of 
the  interest,  in  place  of  the  parent,  until  the  death  of  the  last 
survivor  of  the  testator's  children.  That  he  did  not  mean  to  die 
intestate  of  any  part  of  his  property,  is  evident  from  the  lan- 
iruacre  of  the  residuarv  clause  of  the  will. 

Though  the  children  are  entitled  to  both  the  life  interest  and 
remainder  of  the  fund,  they  are  not  entitled  to  a  division  of  the 
fund  among  them.  The  trust  is  not  a  simple,  but  a  special  one, 
and  hence  the  cestuis  que  trust  have  not  the  right  to  actual 
possession  of  the  property,  and  to  call  upon  the  trustees  to  con- 
vey the  legal  estate  at  their  direction.  Lewin  on  Trusts  SI ; 
Cooper  v.  Cooper,  9  Stew.  Eq.  131.  That  the  testator  did  not 
intend  that  the  fund  should  be  divided  until  the  death  of  the 
last  survivor  of  hLs  children,  is  obvious  from  the  fact  that  lie 
provides  that  the  children  of  a  decedent  shall  receive  inter&st  in 
the  stead  of  the  parent. 

The  principal  of  the  widow's  fund  and  the  principal  of  the 
fund  for  Bessie  L.  Hoge  and  her  father,  pass  to  the  children 
under  the  residuary  clause.  The  executors  are  trustees  of  the 
$3,000  funds  for  the  grandchildren. 

Elizabeth  F.  Randolph,  though  not  born  in  the  lifetime  of 
the  testator  (she  was  born  two  days  after  his  death),  is  entitled 
to  take  under  the  gift  of  $3,000  to  each  of  the  testator's  grand- 
children living  at  the  time  of  his  decease.  Under  such  a  provi- 
sion, a  child  en  ventre  at  the  testator's  death  is  included.  Hawk, 
on  Wills  79. 

Under  the  provision  that  the  money  shall  be  paid  to  the 
grandchildren  as  they  shall  respectively  reach  their  twenty- 
second  year,  the  money  Mali  be  payable  to  them  after  and  so 
soon  as  they  shall  have  completed  their  twenty-first  year. 
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V. 

Enoch  A.  Ely  et  al. 


1.  A  foreclosure  bill  alleged  that  the  defendant,  owing  complainants  $5,000, 
caused  or  procured  to  be  conveyed  to  them  the  land  described  in  the  bill  as 
security  for  that  debt;  that  they  afterwards  recovered  a  judgment  at  law 
against  him  for  the  same  debt,  and  that  defendant,  or  some  one  under  him,  has 
been  in  possession  of  the  premises  and  received  tlie  profits  ever  since  the  con- 
vevance,  but  subject  to  complainants'  claim.  The  answer  denies  that  defend- 
ant owed  complainants  $5,000  when  the  conveyance  was  made ;  or  that  he 
caused  or  procured  the  conveyance  to  be  made  to  them ;  or  that  it  is  held  by 
them,  as  security  for  any  debt  of  his ;  or  that  he  has,  since  the  conveyance, 
had  the  possession  or  profits  of  the  premises.  It  admits  the  recovery  of  the 
judgment,  but  insists  that  a  certain  set-off  claimed  by  the  defendant  in  the 
action  at  law  ought  then  to  have  been  allowed,  and  ought  now  to  be  allowed, 
and  also  insists  that  the  proceeds  of  the  sale  of  the  premises  should  be  applied 
to  satisfy  the  balance  due  on  the  judgment  after  deducting  the  amount  of  the 
set-<jff. 

2.  A  motion  to  suppress  the  answer  because  irresponsive,  was  denied,  except 
as  to  the  averments  in  regard  to  the  set-off. 


Bill  to  foreclose.     On  motion  to  suppress  answers  &c.  &c. 
Mr.  H.  C.  Pitney,  Jr.,  and  Mr.  H.  C.  Pitney,  for  the  motion. 

Mr.  S.  M.  Dickinson,  contra. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage.  It  states  that  the 
defendant  Enoch  A.  Ely,  being  indebted  to  the  complainants  in 
the  sum  of' about  $5,000,  caused  and  procured  to  be  conveyed  to 
them  the  land  described  in  the  bill  as  security  for  the  payment 
of  the  debt ;  that  afterwards  they  recovered  a  judgment  against 
him  for  that  debt ;  that  ever  since  the  conveyance  was  made,  he, 
or  some  one  for  him,  has  taken  the  rents,  issues  and  profits  of 
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the  property,  and  that  the  defendant  Feltman  is  now  in  pos- 
session under  him,  but  holds  subject  to  the  claim  of  the  com- 
plainants as  mortgagees.  Ely's  first  answer  to  the  bill  was 
suppressed.  Motion  is  now  made  to  suppress  his  second  one, 
and  for  a  decree  pro  confesso  against  him  for  want  of  an  answer, 
or  for  a  decree  against  him  upon  bill  and  answer,  on  the  ground 
that  the  matters  and  things  in  the  answer  in  question  are  irrele- 
vant and  immaterial,  and  disclose  no  equity  in  answer  to  the 
bill,  nor  anything  which  shows  that  the  complainants  are  not 
entitled  to  the  relief  prayed  for  by  the  bill.  The  answer  denies 
that  Ely  was  indebted  to  the  complainants  in  the  sum  of  S5,000 
when  the  conveyance  was  made,  and  that  he  caused  or  procured 
the  land  to  be  conveyed  to  them  ;  or  that  it  is  held  by  them  as 
security  for  any  debt  of'his ;  and  it  also  denies  that  he  has  at  any 
time  since  the  conveyance,  had  possession  of  the  property,  or 
taken  or  had  the  rents,  issues  or  profits  thereof.  It  admits  the 
recovery  of  the  judgment,  but  insists  that  a  certain  claim  of  set- 
off made  by  Ely  in  the  action,  and  which  was  rejected,  ought  to 
have  been  allowed,  and  ought  now,  in  equity,  to  be  allowed  in 
this  .suit,  in  reduction  of  the  amount  of  the  judgment.  It  claims 
(and  it  must  be  presumed  that  the  claim  is  based  upon  the 
admission  of  the  bill  that  the  land  is  held  as  security  for  the 
debt,  since  Ely  denies  that  the  land  is  held  as  such  security)  that 
Ely  is  entitled  to  have  the  proceeds  of  the  sale  of  the  land 
applied  to  the  payment  of  the  money  which  will  be  found  due 
upon  the  judgment  after  allowing  the  set-off  which  was  rejected 
in  the  action  at  law. 

It  will  have  been  seen  that  the  answer  denies  that  Ely  caused 
or  procured  the  conveyance  of  the  property  to  the  complainants, 
or  that  it  is  or  ever  was  held  by  them  as  security  for  any  debt  of 
his,  or  that,  since  the  conveyance,  he  has  ever  had  possession  or 
any  use  of  it.  This  is  responsive  to  the  bill.  The  bill  called 
upon  him  to  answer  as  to  these  matters,  and  be  has  done  so. 

If  the  complainants  shall  fail  to  establish  the  fact  thus  put  in 
issue,  and  on  which  their  bill  rests,  he  will  be  en  itled  to  a 
decree  of  dismissal,  with  costs.  That  part  of  the  answer  which 
claims  the  set-off  must,  for  obvious  reasons,  be  stricken  out.    If 
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such  relief  had  been  sought  by  cross- bill,  it  could  not  have  been 
granted.  The  judgment  is,  under  the  circumstances,  conclusive 
aa  to  the  amount  of  the  debt.  The  answer  must  stand,  so  far 
as  the  denials  before  mentioned  are  concerned.  The  notice  is 
sufficient  to  warrant  the  court  in  striking  out  any  part  of  the 
answer  which  would  be  condemned  upon  exceptions.  No  costs 
of  this  motion  will  be  awarded  to  either  side. 


The  Point  Pleasant  Land  Company 

V. 

Albertus  B.  Cbanmer  et  al. 

A  bill  for  injunction  filed  by  the  owners  of  a  large  tract  of  land,  stated  that 
they  had  laid  it  out  into  building  lots,  and  had  opened  and  dedicated  streets 
thereon  (which,  however,  had  never  been  accepted  by  the  public  authorities), 
and  had  filed  a  map  thereof  in  the  county  clerk's  oflEice ;  that  complainants 
had  sold  some  of  the  lots,  and  that  the  present  owners  thereof  had  an  admitted 
easement  in  the  adjacent  streets ;  and  that  complainants  annually  expended 
large  sums  of  money  for  repairing  ail  the  streets,  and  keeping  them  in  order. 
— Held,  that  complainants  could  not  enjoin  defendants,  who  are  hackmen, 
from  ordinarily  using  any  of  the  streets,  in  carrying  passengers  to  and  frona 
the  railroad  station  in  their  vehicles  for  hire. 


Bill  for  injunction.  On  order  to  show  cause  why  an  injunc- 
tion should  not  be  issued  according  to  the  prayer  of  the  bill. 

Mr.  J.  H.  Back&s,  for  the  complainant. 

Mr.  Sehwarz  and  Mr.  C.  Haight,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  for  an  injunction  to  restrain  the  defendants 
from  driving  stages,  omnibuses,  carriages  <fec.,  as  common  carriers 
of  passengers,  over  the  streets,  roads  and  avenues  (except  one 
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called  Bay  or  Squan  avenue)  laid  down  on  a  map  of  land  of  the 
complainant.  It  states  that  in  1868,  the  complainant  being  the 
owner  of  the  tract  whereon  the  streets  &e.  in  question  are,  laid  it 
out  in  building  lots  and  streets  and  avenues  upon  a  map,  and 
filed  the  map  in  the  clerk's  office  of  Ocean  county,  where  the 
property  is  situated ;  that  since  the  filing  of  the  map  the  com- 
plainant has  sold  and  conveyed,  to  various  parties,  some  of  the 
lots,  and  that  in  the  conveyances  the  lots  have  been  described  by 
referring  to  the  map ;  that  the  complainant  has,  since  the  filing 
of  the  map,  spent  at  least  $15,000  in  making  proper  roadways 
for  travel  over  the  streets,  roads  and  avenues  laid  down  on  the 
map,  and  annually  expends  large  sums  in  repairing  and  keeping 
in  order  those  roadways,  and  that  the  defendants  break  up  and 
destroy  them  by  driving  over  them  in  prosecuting  their  business 
of  common  carriers,  in  conveying  passengers,  for  hire,  in  their 
vehicles  to  and  from  the  railroad  depot  at  Point  Pleasant.  The 
bill  further  states  that  the  township  authorities  have  not  accepted 
any  of  the  streets,  road  or  avenues,  except  Bay  or  Squan  avenue. 
It  claims  that  the  roads,  streets  and  avenues  in  que;stion  not  hav- 
ing been  accepted  by  the  township,  are  still  the  private  property 
of  the  complainant,  and  under  its  control,  and  in  no  sense  public, 
and  that  they  are  kept  up  and  repaired  only  as  a  means  of  in- 
gress and  egress  for  the  persons  who  reside  upon  the  tract,  and 
for  their  convenience  and  accommodation,  and  to  attract  pur- 
chasers to,  and  encourage  the  purchase  and  improvement  of  the 
lots  adjoining  and  along  the  lines  thereof. 

The  question  to  be  decided  is  whether  the  complainant,  by 
the  bill,  shows  a  right  to  the  interdict  of  this  court,  restraining 
the  public  from  the  use  of  those  streets,  roads  and  avenues.  The 
injury  complained  of  is  merely  the  ordinary  use  thereof,  in  the 
ordinary  way,  by  driving  vehicles  over  them.  The  complainant 
lias  not  established,  at  law,  the  right  which  it  claims.  If  the 
uwner  of  a  tract  of  land  lays  it  out  in  lots  and  streets,  by  a  map 
jiublicly  exhibited  or  filed  in  the  proper  public  office,  and  sells 
lots  laid  out  on  such  map  by  a  reference  thereto,  he  thereby 
d(  dieates  the  streets  on  the  map  to  the  public.  Angell  on  High- 
wuys  §  14-9 ;   Clark  v.  Elizabeth,  11  Vr.  172.     And  where  the 
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intention  to  dedicate  is  manifest,  the  dedication,  so  far  as  the 
owner  is  concerned,  is  complete,  without  any  acceptance  by  the 
public  authorities  or  any  public  user.  Trustees  d'C.  v.  Hohohen, 
Jf.  Vr.  13  ;  Hoboken  Land  ami  Imp.  Co.  v.  Hohohen,  7  Vr.  oI^O  ; 
Wood  V.  Hurd,  5  Vr.  87.  Where  the  dedication  is  complete,- 
it  follows,  of  course,  that  the  public  have  the  right  to  use  the 
streets.  Wood  v.  Hurd,  ubi  supra.  The  dedication  is  to  the 
public  use.  In  the  case  in  hand,  the  dedication  was  complete 
and  unqualified.  The  bill  states  not  only  that  the  complainant 
made  and  filed  the  map,  and  sold  and  conveyed  the  lots  by  refer- 
ence to  it,  and  made  the  roadways,  but  it  states,  also,  that  the 
complainant  cannot  shut  up  the  streets,  roads  and  avenues  in 
question,  because  of  the  easement  of  the  lot-owners  thereon. 
Without  regard  to  other  considerations,  the  fact  that  the  ease- 
ment, which  it  is  admitted  the  lot-owners  have  in  the  streets, 
roads  and  avenues,  obviously  cannot  be  enjoyed  unless  those 
streets  &c.  are  open  to  the  public,  Ls,  of  itself  alone,  abundantly 
sufficient  to  induce  the  court  to  deny  this  application.  The 
injunction  will  be  denied,  with  costs. 


Royal  E.  Deane  et  al. 


V. 


Alison  E.  Hutchinson,  Charles  H.  C.  Beakes  et  al. 

1.  A  building  erected  by  a  tenant  on  the  demised  premises  pursuant  to  a 
covenant  in  his  lease,  and  which  his  lease  gives  him  no  right  to  remove,  is 
not  severable  or  removable  as  a  trade  fixture. 

2.  A  cliattel  real  cannot  be  encumbered  by  a  chattel  mortgage  so  as  to  make 
the  record  of  the  mortgage  effectual  against  the  creditors  of  the  mortgagor,  if 
it  is  recorded  only  in  the  record  of  chattel  mortgages. 

3.  A  sale  of  jiartnership  property  under  a  judgment  against  a  member  of 
the  partnership,  for  his  individual  debt,  gives  the  purchaser  only  such  interest 
in  the  partnership  property  as  the  judgment  debtor  may  be  entitled  to  after 
tne  partnership  debts  are  paid  and  the  equities  of  the  partners  are  adjusted. 
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On  final  hearing  on  bill  and  answers  and  proofe  taken  in  open 
court. 

\     Mr.  James  Steen,  for  complainants. 

Mr.  Acton  C.  Hartshorne,  for  Alison  E.  Hutchinson  and 
Sarah  C.  Hutchinson. 

Mr.  Robert  L.  Lawrence,  for  Charles  H.  C.  Beakes. 

Van  Fleet,  V.  C. 

The  present  object  of  this  suit  is  to  have  the  legal  character 
of  certain  surplus-moneys  determined,  and  also  to  procure  a  de- 
cision as  to  which  of  several  claimants  is  entitled  to  the  moneys. 
The  suit  was  originally  brought  for  a  partition  of  a  leasehold 
interest,  but  during  its  pendency  the  term  or  estate  sought  to  be 
partitioned  was  sold,  at  judicial  sale,  under  a  judgment  entitled 
to  rank  as  the  first  lien  on  the  demised  premises,  and  standing 
paramount  to  the  right  of  any  of  the  parties  to  this  suit.  The 
sale,  of  course,  rendered  the  original  object  of  the  suit  unattain- 
able, but  the  sale  having  resulted  in  raising  a  considerable  sum 
in  excess  of  the  amount  required  to  satisfy  the  judgment  under 
which  i't  was  made,  the  suit  has  been  brought  to  final  hearing  for 
the  purpose  of  having  a  determination  made  deciding  which  of 
the  parties  is  entitled  to  the  surplus-moneys. 

The  following  facts  need  to  be  stated :  On  the  21st  of  Febru- 
ary, 1882,  James  A.  Bradley  demised  by  lease  under  seal,  to 
William  W.  McChesney  and  John  B.  Hutchinson  a  term  of 
twenty  years,  commencing  on  the  1st  day  of  March,  1882,  in  a 
lot  fifty  feet  by  one  hundred  and  twenty,  at  Asbury  Park,  the 
lessees  covenanting  to  pay  an  annual  rent  of  $50,  and  also  to 
pay  all  taxes  and  assessments  levied  upon  the  demised  premises. 
The  lessees  also  covenanted  that,  unless  they  erected  on  the  de- 
mised premises,  within  four  months  from  the  date  of  the  lease,  a 
building  thirty  feet  by  sixty,  three  stories  high,  the  lease  should 
\)Q  void.  They  further  covenanted  that,  on  the  expiration  of 
tlieir  term,  they  would  quit  and  surrender  the  demised  premises, 
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and  that  they  should  then  be  in  as  good  state  and  condition  as 
reasonable  use  and  wear  would  permit.  The  lease  was  recorded^ 
immediately  after  its  execution,  in  the  record  of  deeds.  The 
lessees,  within  the  time  limited,  erected  the  building  they  were 
required  to  erect.  It  was  erected  on  brick  foundations,  sunk 
into  earth,  and  cost  about  $3,200.  Two  thousand  dollars  of  the 
money  expended  in  its  erection  was  borrowed  of  Alison  E. 
Hutchinson,  and,  at  the  time  the  loan  was  made,  the  lessees  prom- 
ised to  secure  it  by  a  first  mortgage  on  the  property.  They 
afterwards,  on  the  16th  of  June,  1882,  executed  a  chattel  mort- 
gage to  Mr.  Hutchinson.  The  only  property  mentioned  in  the 
schedule  annexed  to  the  mortgage  is  the  building,  and  it  is  there 
described  as  "  the  building  known  as  McChesney  and  Hutchin- 
son's ice  cream  manufactory."  The  mortgage  was  recorded  as 
a  chattel  mortgage  in  the  book  designated  by  law  for  the  regis- 
tration of  such  instruments.  The  lessees  afterwards,  on  the  23d 
of  December,  1882,  executed  a  chattel  mortgage  to  Lewis  P. 
Thompson  for  $1,307.75,  to  secure  the  price  of  certain  machinery 
which  they  had  purchased  of  him  aud  placed  in  the  building 
for  use  in  their  business.  The  property  described  in  the  schedule 
annexed  to  this  mortgage  consists  of  machinery,  the  building 
and  the  leasehold  interest.  Sarah  C.  Hutchinson,  the  wife  of 
Alison  E.  Hutchinson,  is  now  the  holder  of  this  mortgage,  it 
having  been  assigned  to  her  on  the  15th  of  April,  1884.  The 
lessees  having  failed  to  pay  for  all  the  material  used  in  the  erec- 
tion of  tlie  building,  a  mechanics  lien  was  filed  against  the  build- 
ing alone,  and  not  against  the  lot  or  curtilage  whereon  it  stood. 
Suit  was  afterwards  brought  to  enforce  this  lien,  and  on  the  8th 
of  August,  1883,  a  general  and  special  judgment  was  entered 
therein.  An  execution  to  enforce  this  judgment  was  issued,, 
which  commanded  that,  in  case  the  plaintiff's  debt  could  not 
be  made  by  the  sale  of  the  property,  then  the  whole  or  the 
residue  of  the  debt,  as  the  exigencies  of  the  case  might  require, 
should  be  made  of  the  following-described  lands,  tenements  and 
real  estate  of  the  said  AVilliam  W.  McChesney  and  John  B. 
Hutchinson,  builders  and  owners,  viz. :  "  The  said  building  is  a 
three-story-and-attic  fi-ame  building,  sixty  feet  six  inches  deep  by 
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thirty-two  feet  six  inches  wide,  erected  on  a  lot  or  curtilage  of 
land  situate  in  the  borough  of  Asbury  Park,"  and  then  describ- 
ing the  lot  by  course  and  distance.  The  building  was  sold  under 
the  writ  on  the  8tli  day  of  April,  1884,  and  a  conveyance  made 
to  the  purchaser  on  the  28th  day  of  the  same  month.  The  deed, 
in  describing  the  subject  of  the  grant,  follows  with  precision  the 
language  of  the  execution.  Over  ^1,250  was  raised  by  the  sale 
in  excess  of  the  sum  required  to  satisfy  the  plaintiif' s  debt.  This 
surplus  is  the  subject  of  the  present  contest.  Just  before  the 
lessees  took  the  lease,  they  formed  a  copartnership  to  carry  on 
the  business  of  manufacturing  and  selling  ice  cream,  which  busi- 
ness they  continued  to  carry  on  from  sometime  in  May,  1882 
until  the  month  of  September,  1883,  when  they  dissolved.  On 
the  2d  of  January,  1884,  Charles  H.  C.  Beakes  recovered  a 
judgment  against  the  lesseas  in  the  supreme  court  of  this  state, 
for  a  debt  which  they  incurred  while  they  were  carrying  on  busi- 
ness as  partners,  and  a  levy  was  made  on  the  building  on  the 
5th  of  April,  1884,  by  virtue  of  an  execution  issued  on  this 
judgment.  Both  Mr.  Hutchinson  and  Mr.  Beakes  assert  a 
claim  to  the  surplus  mojieys  to  the  exclusion  of  the  other. 

The  question  to  be  decided  between  these  parties  is  whether 
Mr.  Hutchinson,  by  virtue  of  his  chattel  mortgage,  had  a  lien 
on  the  property  from  which  the  moneys  in  question  were  raised. 
His  counsel  contends  that  he  had,  and,  in  support  of  his  conten- 
tion, insists  that  the  building  is  a  trade  fixture,  and,  as  such, 
may  be  severed  and  removed  at  any  time.  The  building,  accord- 
ing to  his  view,  is,  in  contemplation  of  law,  a  mere  personal 
chattel.  His  argument,  it  will  be  observed,  rests  entirely  on  the 
ground  that  the  title  to  the  building,  and  the  title  to  the  land 
into  which  the  building  is  built,  are  distinct,  being  vested  in 
diiferent  persons,  and  that  the  owner  of  the  building  has  a  right, 
as  against  the  owner  of  the  land,  to  sever  and  remove  the  build- 
ing at  his  will.  The  whole  strength  of  this  argument,  it  will  be 
perceived,  depends  upon  whether  or  not  the  building  is  remov- 
able by  the  lessees ;  if  it  is  not,  the  argument  is  without  founda- 
tion. Now,  while  it  is  a  rule  of  law  of  great  antiquity,  that 
whatever  is  affixed  to  the  soil  becomes,  in  contemplation  of  law, 
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a  part  of  it,  and  is,  consequently,  subject  to  the  same  rights  of 
property  as  the  soil  itself  (^  Smith's  L.  C.  (8th  Am.  ed.)  W6 ; 
Wood's  L.  &  T.  §  530),  yet  it  is  also  well  established  that 
erections  made  by  a  tenant,  on  the  premises  he  holds  by  demise, 
for  purposes  of  trade  as  well  as  for  some  other  purposes,  are  re- 
movable, and  that  he  may  exercise  his  right  of  removal,  at  his 
will,  at  any  time  before  the  end  of  his  term.  But  an  essential 
quality  of  all  removable  erections  is  that  they  shall  have  i)een 
made  under  such  circumstances  as  to  show  that  the  tenant  made 
them  of  his  own  will  or  choice,  and  for  his  own  benefit,  intending 
that  they  should  remain  his  property,  and  not  in  fulfillment  of  a 
duty  or  obligation  to  his  lessor.  Here  just  the  reverse  appears. 
The  building  was  erected  by  the  lessees  in  fulfillment  of  a  coven- 
ant of  their  lease ;  they  were  obliged  to  erect  it  to  preserve  the 
life  of  their  lease ;  a  breach  of  the  covenant  would  have  been 
just  as  fatal  to  the  life  of  their  grant  as  a  failure  to  pay  the  rent 
reserved  by  the  lease.  The  lessees  were  not  at  liberty  to  consult 
either  their  choice  or  interest  in  the  matter,  but  were  just  as 
much  bound  to  build  the  building  as  they  were  to  pay  the  rent 
they  had  covenanted  to  pay.  The  lease,  neither  by  express 
words  nor  by  implication,  reserves  a  right  to  the  lessees  to  re- 
move the  building,  and  its  silence  in  that  regard  would  seem  to 
render  it  almost  as  ceiiain  that  the  parties  intended  that  no  such 
right  should  exist,  as  it  is  that  they  intended  that  the  lessees, 
after  paying  the  rent  reserved  by  the  lease,  should  have  no  right 
to  reclaim  the  money.  If  the  covenant  had  been  that  the  lessees, 
instead  of  erecting  the  building  themselves,  should  furnish  to  the 
lessor  the  money  necessary  for  that  purpose,  and  the  money  had 
been  furnished  and  the  building  erected,  in  that  condition  of 
affairs  the  intention  of  the  parties  to  incorporate  the  building 
into  the  land,  and  to  make  it  an  inseparable  part  of  the  land, 
might  have  been  slightly  more  conspicuous  than  it  is  in  the 
covenant  under  consideration,  yet  the  two  covenants  are  so 
identical  in  all  their  essential  parts,  that,  in  my  judgment,  it 
would  be  impossible  to  give  them  different  constructions  on  the 
point  under  consideration. 

Besides,  I  think  the  covenant  defining  what  the  lessees  should 
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surrender  on  the  expiration  of  their  term,  and  in  what  state  and 
condition  the  demised  premises  should  then  be,  fiirnishes  very- 
cogent  evidence  of  the  intention  of  the  parties  in  respect  to  the 
building.  This  covenant  requires  the  surrender  of  the  demised 
premises,  and  the  thing  demised  consisted  simply  of  the  naked 
land — ^the  building  did  not,  when  the  lease  was  executed,  consti- 
tute part  of  the  demised  premises — but  the  lessees,  by  the  execu- 
tion of  the  lease,  bound  themselves  to  make  the  building  a  part 
of  the  demised  premises  within  four  months  from  that  date. 
They  were  bound  to  build  the  building,  or  suffer  the  loss  of  the 
term.  They  performed  their  covenant  by  erecting  a  building  on 
brick  foundations  sunk  into  the  earth,  thus  incorporating  the 
building  into  the  soil,  and  making  it,  permanently,  a  part  thereof. 
The  building  thereby  became  a  part  of  the  demised  premises, 
just  as  much  so,  both  in  legal  theory  and  in  fact,  as  though  it 
had  been  erected  by  the  lessor,  for  although  he  did  not  errect 
the  building  himself,  it  was  erected  for  him.  The  building  was 
put  on  the  lessor's  land  in  discharge  of  a  duty  the  lessees  were 
bound  to  perform  to  him.  The  building  constitutes  part  of  the 
demised  premises ;  it  is  made,  by  the  lease,  an  inseparable  part 
of  the  land,  and  the  lessees,  in  my  judgment,  have  no  right  in  it, 
except  to  possess  and  use  it  during  their  term,  and  they  are 
bound,  on  the  expiration  of  their  term,  to  surrender  it  as  part  of 
the  demised  premises. 

But  had  a  different  conclusion  been  reached  on  this  branch  of 
the  case,  and  the  building  been  declared  to  be  a  mere  personal 
chattel,  still  I  think  it  is  manifest  that  no  part  of  the  moneys 
in  question  could  have  been  applied  to  the  satisfaction  of  the 
chattel  mortgages.  The  writ  under  which  the  moneys  were 
raised  commanded  the  sale  of  nothing,  in  respect  to  the  particu- 
lar property  from  which  these  moneys  were  raised,  but  land. 
That  is  all  the  sheriff  was  authorized  to  sell,  and  all  he  could 
either  sell  or  convey.  It  is  authoritatively  established  that, 
under  an  execution  simply  commanding  the  sale  of  land,  the 
officer  executing  the  writ  has  no  authority  to  make  sale  or  to 
pass  title  to  any  class  of  property  except  that  described  in  his 
writ,  and  that  the  money  raised  by  sale,  under  such   writ,  no 
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matter  what  the  sheriff  may  have  attempted  to  do  under  color 
of  its  authority,  must  be  regarded  and  disposed  of  as  the  pro- 
ceeds of  the  sale  of  land.  Ai-nett  v.  Finney,  2  Stew.  Eq.  309. 
It  is  clear,  therefore,  that  the  moneys  in  question  do  not  repre- 
sent personal  chattels. 

But  the  claim  on  behalf  of  Mr.  Hutchinson  is  put  on  addi- 
tional ground.  It  is  said,  conceding  that  the  building  is  not  a 
personal  chattel,  and  that  it  is  immovable,  still  there  can  be  no 
doubt  that  the  lessees  had  a  right  to  the  possession  and  use  of 
the  building  during  the  term  of  their  lease,  and  that  this  right 
embraced  power  to  pledge  their  interest  in  the  building,  as 
security  for  a  debt.  I  think  there  can  be  no  doubt  about  the 
soundness  of  both  parts  of  that  proposition,  but  the  more  mate- 
rial question  just  now  is,  Can  property  of  this  nature  be  effectu- 
ally pledged,  as  against  the  creditors  of  the  mortgagor,  by  a 
chattel  mortgage  ?  One  of  the  fundamental  objects  of  the  law 
is  the  classification  of  property.  It  divides  all  property  into 
two  kinds,  real  and  personal,  and,  by  positive  rules,  prescribes 
by  what  means  the  title  to  each  may  be  acquired  and  transmitted. 
The  rules  governing  the  acquisition  and  transmission  of  title  to 
personal  property  differ,  in  many  essential  particulars,  from  those 
which  govern  the  acquisition  and  transmission  of  the  title  to  real 
property.  For  example,  statutes  exist  authorizing  the  registra- 
tion of  mortgages  of  both  real  and  personal  property,  and  mak- 
ing such  record  notice  of  the  contents  of  the  mortgage  to  all 
persons  subsequently  acquiring  an  interest  in  the  mortgaged  prop- 
erty, but  these  statutes  provide  tliat  the  record  of  each  class  of 
these  securities  shall  be  kept  separate  and  distinct  from  the  other, 
so  that  if  a  mortgage  of  chattels  is  recorded  in  the  record  of  mort- 
gages of  land,  the  record  can  have  no  effect.  The  record  of  an 
instrument  not  authorized  by  law  to  be  recorded  is  a  mere  volun- 
tary act,  and  is,  in  judgment  of  law,  no  notice.  Spielmann  v.  Kliest, 
9  Stew.  Eq.  199.  And  so  the  record  of  a  mortgage  of  chattels,  re- 
corded in  the  record  of  mortgages  of  land,  and  not  in  the  manner 
directed  for  the  registration  of  mortgages  of  chattels,  will  not 
constitute  notice  to  a  subsequent  judgment  creditor.      Williamson 
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V.  New  Jersey  Southern  R,  JR.  Co.,  S  Stew.  Eq.  311.  Several 
years  prior  to  the  execution  of  the  lease  in  question,  leasehold 
interests  were,  by  statute,  put  on  the  footing  of  freehold  estates 
in  several  important  particulars.  That  statute  declares  that 
leases,  granting  terms  of  not  less  than  two  years,  may  be  re- 
corded as  deeds  of  lands  are,  and  that  such  record  shall  be  notice 
to  subsequent  judgment  creditors,  purchasers,  lessees  and  mort- 
gagees ;  that  such  interests  or  estates  may  be  mortgaged  as  free- 
hold estates  are,  and  that  a  mortgage  on  such  an  estate  may  be 
made  a  matter  of  public  record,  by  registration,  in  the  same 
manner  that  mortgages  of  freehold  estates  are,  and  that  its  record 
shall  have  the  same  force  and  effect  that  the  record  of  mortgao-es 
of  freehold  estates  have ;  and  that  such  estates  shall  be  liable  to 
seizure  and  sale  under  judgments  only  in  the  manner  in  which 
the  law  directs  the  seizui-e  and  sale  of  freehold  estates.  Rev.  p. 
157.  It  is  manifest,  I  think,  that  the  estate  of  these  lessees  in 
the  demised  premises  could  not,  as  against  their  creditors,  be 
either  encumbered  or  transmitted  by  judicial  sale,  except  in  a 
manner  which  should  substantially  conform  to  the  provisions  of 
this  statute,  and  that  a  chattel  mortgage,  which,  by  its  express 
terms,  embraces  nothing  but  goods  and  chattels,  is  utterly  ineffi- 
cacious to  create  a  lien  on  such  property. 

But  had  this  statute  not  been  passed,  I  think  it  i^  entirely 
clear  that,  even  in  that  condition  of  the  law,  Mr.  Hutchinson's 
claim  to  these  moneys  would  not  have  been  a  whit  stronger  than 
it  is  now.  For  it  is  well  settled  that  in  order  to  make  the  record 
of  a  mortgage  of  a  chattel  real  effectual  against  a  person  subse- 
quently acquiring  an  interest  in  the  mortgaged  property,  the 
mortgage  must  have  been  recorded  in  the  manner  and  in  the 
record  in  which  mortgages  of  lands  are  directed  to  be  recorded, 
and  that  our  statute  regulating  the  execution  and  registration  of 
chattel  mortgages  was  intended  to  prescribe  rules  applicable  alone 
to  mortgages  of  personal  chattels.  It  is  quite  obvious,  both 
from  the  provisions  and  policy  of  this  statute,  that  it  was  not  in- 
tended to  apply  to  mortgages  of  chattels  real.  Decker  v.  Clarke, 
11  C.  E.  Gr.  163  ;  Spielmann  v.  Kliest,  9  Stew.  Eq.  199. 
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My  conclusion  is,  that  as  between  the  chattel  mortgages  and 
the  judgment,  the  judgment  is  entitled  to  the  moneys  in  question. 

The  complainants  also  make  a  claim  to  a  part  of  the  moneys 
in  question.  They  recovered  a  judgment  against  one  of  the 
lessees  (William  W.  McChesney)  on  the  7th  of  May,  1883. 
Their  judgment  is  founded  on  a  debt  contracted  by  McChesney 
as  an  individual,  and  prior  to  the  formation  of  the  partnership. 
The  complainants,  soon  after  the  recovery  of  their  judgment, 
caused  a  levy  to  be  made  upon  McChesney's  interest  in  the  de- 
mised premises,  and  subsequently  purchased  the  same  at  sheriff's 
sale.  On  the  8th  of  October,  1883,  McChesney  sold  and  con- 
veyed all  the  assets  of  the  partnership,  including  the  lease,  to  his 
copartner,  his  copartner  stipulating  to  pay  all  the  debts  of  the 
firm.  McChesney  received  no  other  consideration  for  his  trans- 
fer. The  complainants  had  levied  upon  McChesney's  interest 
in  the  demised  premises  long  prior  to  McChesney's  transfer  to 
his  copartner,  but  they  can  stand  no  higher  than  McChesney 
did ;  whatever  rights  they  have,  they  derived  through  McChes- 
ney. By  their  purchase  they  simply  took  his  place.  He  was 
entitled  to  nothing  until  the  partnership  debts  were  paid,  and 
the  complainants  are  in  no  better  plight.  The  firm  was  hope- 
lessly insolvent  when  McChesney  conveyed  his  interest  to  his 
copartner.  The  facts  before  the  court  leave  no  doubt  on  that 
subject.  If  any  part  of  the  moneys  in  question  shall  remain 
after  Mr.  Beakes's  judgment  is  satisfied,  and  his  costs  of  this  suit 
are  paid,  the  residue  should  be  paid  to  John  B.  Hutchinson. 
The  complainants  are  not  entitled  to  any  part  of  it. 
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The  Second  National  Bank  of  Jebsey  City 


Michael  O'Rourke  et  al.  ^ 

L  Evidence,  to  be  believed,  must  not  only  proceed  from  the  mouth  of  a 
credible  witness,  but  must  be  credible  in  itself. 

2.  A  vendee,  in  order  to  be  able  to  maintain  his  title  against  the  creditors 
of  his  vsD-lor,  must  not  only  be  a  purchaser  for  value,  but  a  purchaser  in  good 
faith. 


On  "'  al  hearing  on  bill  and  answer  and  proofs  taken  in  open 
court. 

M.9'  Cheodore  Ryerson  and  Mr.  Gilbert  ColUns,  for  complain- 
ants. 

Mr.  John  A.  McGrath  and  Mr.  Stephen  B.  Ransom,  for  de- 
fendants. 

Van  Fleet,  Y.  C. 

This  case  involves  simply  the  decision  of  a  question  of  fact. 
The  complainants  are  judgment  creditors  of  Michael  O'Rourke, 
and  as  such  have  filed  their  bill,  a.sking  that  two  instruments 
Avhich  he  executed  may  be  set  aside  as  fraudulent  against  creditors. 
The  first  is  a  mortgage  made  by  him  to  his  two  sons,  Michael 
J.  and  John  O'Rourke,  bearing  date  March  1st,  1883,  to  secure 
$3,500,  on  two  houses  and  lots  situate  in  Jersey  City ;  and  the 
second  is  a  bill  of  sale,  bearing  the  same  date,  made  by  him  to 
his  son  Michael  J.,  by  which  he  transferred  a  stock  of  groceries 
and  everything  else  belonging  to  the  grocery  business  thereto- 
fore carried  on  by  him,  together  with  all  sums  of  money  which 
were  owing  to  him  in  that  business.  The  complainants  charge 
that  both  these  instruments  are  fraudulent  as  to  creditors. 
Whether  they  are  or  not  is  the  only  question  in  dispute. 
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The  history  of  the  consideration  of  the  mortgage  is  a  very 
remarkable  one.  The  mortgagees  are  two  of  eight  children  of 
the  mortgagor.  He  has  had  two  wives.  By  the  first  he  had 
four  children,  two  sons  and  two  daughters,  and  by  the  last  he 
has  also  had  four  children.  The  mortgagees  are  the  two  sons  by 
his  first  wife.  At  the  date  of  the  mortgage,  Michael  J.  was 
twenty-two  years  of  age,  and  John  had  just  reached  his  majority. 
No  consideration  passed  directly  from  them  to  their  father,  but 
their  father  makes  this  statement  respecting  the  consideration  of 
the  mortgage.  He  is  a  shoemaker,  and  carried  on  the  business 
of  making  and  selling  shoes,  in  a  small  way,  from  1852  to  1882 
or  1883;  he  had  a  bachelor  brother,  by  the  name  of  John,  who 
was  also  a  shoemaker,  and  who  commenced  working  for  Michael 
in  May,  1852,  and  continued  in  his  employ  until  his  death,  which 
occurred  in  March,  1878.  John's  wages  were  board  and  wash- 
ing and  $5  a  week  in  money.  In  the  management  of  the  busi- 
ness John  took  as  active  a  part  as  Michael ;  he  made  sales  and 
collections  and  worked  on  the  bench.  He  took  from  the  moneys 
received  in  the  store,  for  his  own  use,  whatever  he  saw  fit — 
Michael  says,  "  I  left  it  to  himself;  he  could  take  $1,000,  if  he 
wanted  it."  No  account  was  kept  of  the  moneys  received  by 
John  on  account  of  his  wagas,  and  no  settlement  was  made  until 
1876.  Michael  says  John  then  asked  for  a  settlement.  A  wit- 
ness, produced  by  the  defendants,  and  who  swears  he  was  pres- 
sent  when  John  asked  Michael  to  settle,  testifies  that  John  said 
to  Michael  that  he  was  thinking  of  going  to  the  old  country  for 
his  health,  and  that  having  worked  there  for  him  a  number  of 
years  he  would  like  to  have  a  settlement,  to  w^hich  Michael  re- 
plied that  he  would  settle  with  him.  Michael  says  that  John 
and  he  made  a  settlement  shortly  afterwards,  which  was  not 
very  exact,  they  had  no  accounts,  but  just  bunched  it,  and  agreed 
on  $3,500,  although  the  sum  really  due  John  was  $400  or  $500 
in  excess  of  that  amount.  Michael  further  says  that  immedi- 
ately after  agreeing  on  the  amount  due,  he  paid  John  $3,500, 
which  sum  John  at  once  handed  back  to  him,  stating  that  he 
desired  him  (Michael)  to  hold  the  money  in  trust  for  hLs  two 
boys,  JMichael  J.  and  John,  and  give  them  a  mortgage  for  it 
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■when  they  became  of  age,  Michael  also  says  that  although 
John  lived  for  two  years  after  the  settlement,  neither  the  money 
nor  the  trust  was  ever  mentioned  again  until  about  a  week  before 
John's  death,  when  John  sent  for  him  to  come  to  his  chamber 
where  he  lay  sick,  and  that  John  then  gave  him  his  bank-book, 
and  told  him  to  draw  some  $60  or  $65  standing  to  his  credit  in 
a  savings  bank,  use  the  money  for  his  burial,  and  to  give  the 
boys  a  mortgage,  when  he  saw  fit,  for  the  $3,500,  together  with 
any  balance  which  might  be  left  of  the  money  drawn  from  the 
bank.  The  defence  claim  that  the  mortgage  in  question  was 
given  in  execution  of  tliis  trust. 

It  must  be  admitted,  if  the  history  of  the  consideration  of  this 
mortgage,  as  thus  given,  is  true,  that  the  mortgage  is  valid,  and 
should  be  upheld  against  the  creditors  of  the  mortgagor.  The 
important  question  of  the  case  is.  Can  this  evidence  be  believed  ? 
Now,  evidence,  to  be  believed,  must  not  only  proceed  from  the 
mouth  of  a  credible  witness,  but  it  must  be  credible  in  itself — 
such  as  the  common  experience  and  observation  of  mankind  can 
approve  as  probable  under  the  circumstances-.  We  can  have  no 
test  of  the  truth  of  human  testimony,  except  its  conformity  to 
our  knowledge,  observation  and  experience.  Whatever  is  re- 
pugnant to  these  belongs  to  the  miraculous,  and  is  outside  of  the 
limits  of  judicial  cognizance.  Evidence  is  generally  considered 
improbable  when  it  imputes  to  the  parties  to  a  transaction  oc- 
curring in  the  ordinary  course  of  human  aSairs,  conduct  inc-ou- 
sistent  with  the  principles  by  which  men,  similarly  situated,  are 
usually  governed. 

John  O'Rourke,  at  the  time  the  settlement  was  made,  was  about 
fifty-one  years  of  age ;  he  was  a  native  of  Ireland ;  his  health 
had  failed — he  had  consumption — and  he  was  thinking  of  re- 
turning to  the  old  country.  It  was  this  thought  that  led  him 
to  desire  a  settlement.  The  $3,500 — if  any  such  sum  was  due 
to  him — represented  the  strength  of  his  manhood  and  constituted 
his  all.  The  condition  of  his  health  would  naturally  make  him 
solicitous  about  his  future ;  fears  would  start  unbidden  in  his 
mind  that  he  would  soon  be  totally  disabled,  and  then  he  would 
realize  that  nothing;  would  stand  between  him  and  want  but  his 
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accumulated  eaarnings.  He  knew  not  how  many  years  were  be- 
fore him,  nor  what  they  were  to  be,  whether  they  were  to  be 
years  of  strength,  or  years  of  weakness  and  suffering.  And  yet, 
with  all  these  incentives  to  the  practice  of  a  wise  providence,  it 
is  said  that  he  was  so  improvident  as  to  strip  himself  of  every- 
thing he  had  in  the  world.  And  for  what  ?  Few  men,  except 
under  the  influence  of  a  very  powerful  motive,  wnll  make  them- 
selves beggars  just  as  they  reach  that  condition  of  life  when,  as 
they  gaze  at  the  future,  the  danger  of  want  seems  most  immi- 
nent and  distressing.  John  O'Rourke  is  not  represented  as  a 
man  of  inordinate  affection.  He  never  evinced  any  special  at- 
tachment to  the  mortgagees ;  so  far  as  appears  he  had  no  greater 
love  for  them  than  for  his»other  nephews  and  nieces.  He  is  said 
to  have  been  a  man  of  deeply  religious  nature  and  to  have  lived 
a  holy  life.  If  he  had  impoverished  himself  for  his  church,  his 
zeal  for  religion  might  have  accounted  for  his  act,  but  as  it  is  his 
extraordinary  act  stands  without  either  motive  or  reason. 

But,  suppose  it  be  conceded  that  an  adequate  motive  existed, 
or  that  the  cestids  que  trust  are  not  obliged,  in  order  to  maintain 
their  mortgage,  to  show  that  the  creator  of  the  trust  acted,  in 
creating  it,  with  the  prudence  which  usually  marks  the  conduct 
of  men  similarly  situated,  then  the  question  will  arise.  Can  it  be 
believed  that  an  act  of  so  much  importance  to  the  actor,  as  well 
as  to  the  |X)rsons  whom  he  intended  to  benefit,  would  have  been 
done  in  the  manner  in  which  it  is  said  this  act  was  done  ?  Men 
do  not  ordinarily  dispose  of  $3,500,  especially  if  it  constitutes 
all  they  have,  with  as  little  caution  as  they  pull  off  their  coats 
or  do  any  other  insignificant  act.  The  story  is  that  this  man 
hoarded  his  wages  until  he  had  accumulated  $3,500,  and  then, 
though  well  advanced  in  years  and  broken  in  health,  he  stripped 
himself  of  all  his  property  for  the  benefit  of  two  of  his  nephews, 
and  he  did  this,  too,  at  a  time  when  there  was  nothing  in  their 
condition  which  made  such  an  act  either  necessary  or  desirable. 
The  act  was  the  most  important  of  his  life,  so  far  as  it  affected 
his  property  interests.  He  did  not  do  it  inconsiderately.  No 
man  does  such  an  act  without  careful  thought.  If  Michael 
O'Rourke  tells  the  truth,  this  was  a  long-cherished  desire  of 


96  CASES  IN  CHANCERY.  [40  Eq. 

Second  National  Bank  i;.  O'Rourke. 

John's  heart,  for  he  says  John  always  told  him  that  he  intended 
to  leave  whetever  he  owed  him  in  his  hands  for  hLs  boys.  If 
this  is  true,  there  can  be  no  doubt  that  the  project  was  one  which 
was  very  near  John's  heart — indeed,  it  would  seem  to  have  been 
the  great  object  of  his  life.  He  would  therefore  naturally  be 
very  anxious,  when  he  came  to  lay  plans  for  carrying  it  into 
effect,  to  see  to  it  that  such  precautions  were  adopted  as  would, 
in  his  judgment,  render  the  accomplishment  of  his  purpose  cer- 
tain. He  might  not  have  known  what  precautions  were  best  to 
that  end,  but  if  he  was  conscious  of  his  ignorance,  it  is  reasona- 
ble to  suppose  that  he  would  have  sought  counsel,  or,  if  it  is 
believed  that  his  secretive  nature  made  him  shrink  from  that 
course,  still,  I  think,  we  must  regard  it  as  certain  that  his  desire 
that  his  scheme  should  be  faithfully  executed  would  have  in- 
duced him,  when  he  came  to  plac«  the  money  in  Michael's  hands, 
to  have  called  a  witness — for  example,  his  confessor — to  bear 
testimony  in  case  of  Michael's  death,  or,  in  case  pecuniary  mis- 
fortune should  befall  Michael,  that  he  had  made  himself  poor 
to  provide  a  bounty  for  his  two  nephews.  Nothing  but  an  ex- 
traordinary love  could  have  prompted  such  improvident  gener- 
osity, and  a  love  which  is  strong  enough  to  induce  one  man  to 
make  himself  poor  that  another  may  enjoy  his  property,  will 
naturally  guard  its  object  with  the  most  jealous  care.  It  will 
be  eager  to  erect  bars  against  the  intrusion  of  others,  and,  in  its 
zeal  to  protect  its  object,  will  adopt  unnecessary  safeguards.  Yet 
nothing  of  that  kind  surrounds  this  act.  The  $3,500  were 
passed  over  with  as  little  ceremony  as  would  have  marked  the 
transaction  if  the  subject  of  the  gift  had  been  a  dime,  and  this 
important  trust  was  created  with  less  caution  than  most  persons 
would  have  observed  in  dealing  with  a  matter  involving  one- 
tenth  of  its  pecuniary  stake. 

The  transaction  is,  in  other  respects,  a  startlingly  improbable 
one.  Michael  knew,  long  prior  to  his  settlement,  that  John 
intended  to  leave  this  money  in  his  hands.  He  swears,  it  will 
be  remembered,  that  John  always  told  him  such  were  his  inten- 
tions, yet,  he  says,  the  very  moment  that  John  and  he  agreed 
upon  the  sum  which  should  be  paid,  he,  without  inquiry  whctJi' :' 
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or  not  John  wanted  the  money,  and  without  making  the  slight- 
est allusion  to  John's  oft-repeated  declaration  that  he  intended 
to  leave  this  money  in  his  hands  for  his  boys,  paid  John  the 
money,  and  John  thereupon  at  once  handed  the  money  back  and 
created  this  trust.  This  was  a  very  large  sum  of  money  for  a 
person  in  Michael's  circumstances  to  have  at  his  command.  He 
says  he  had  had  it  in  his  house  for  about  two  weeks.  If  this  is 
true,  it  is  probably  the  only  time  in  his  life  when  he  had  so 
large  a  sum  of  money  under  his  control  for  so  long  a  period. 
But  the  most  incredible  feature  of  this  part  of  the  story  is  that, 
knowing,  as  he  says  he  did,  that  John  intended  to  leave  this 
money  in  his  hands,  he  should  have  paid  John  the  money,  and 
that  John  should  have  accepted  it.  Both  the  payment  and 
acceptance  are  acts  so  utterly  inconsistent  with  the  purpose  of 
one  of  the  parties,  and  the  understanding  of  both,  that  nothing 
short  of  a  credulity  which  is  incapable  of  drawing  a  distinction 
between  the  probable  and  improbable,  can  believe  that  they 
occurred.  In  addition,  it  should  be  noted  that  the  evidence  of 
Michael  O'Rourke,  in  relation  to  this  part  of  the  transaction, 
given  on  different  occasions,  stands  in  strange  contradiction.  On 
his  examination,  under  proceedings  supplementary  to  the  execution 
issued  on  the  complainant's  judgment,  he  testified  that  he  paid 
John  the  $3,500  immediately  after  the  settlement,  and  that  John 
took  the  money  and  put  it  in  his  trunk,  where  he  kept  it  for 
about  four  weeks,  and  then  handed  it  back  to  him.  On  the 
trial  of  this  case,  he  testified,  it  will  be  remembered,  that  John 
returned  the  money  to  him  on  the  very  day  of  the  settlement, 
and  immediately  on  its  being  handed  to  him. 

But,  again :  By  the  terms  of  the  trust,  the  money  was  to 
be  held  for  the  oestuis  que  trust  until  they  reached  the  age  of 
twenty-one  years,  and  then  the  trustee  was  not  to  pay  the 
money,  but  to  give  the  cestuis  que  trust  a  mortgage  on  it.  And 
Michael  O'Rourke  swears  that  the  reason  John  assigned  for  this 
provision  of  the  trust  was,  that  the  woman  who  was  then  his 
wife  was  not  the  mother  of  the  cestuis  que  trust.  It  is  impossi- 
ble for  my  mind  to  follow  this  reasoning.  If  Jolm  wanted 
Michael's  two  sons  to  have  the  $3,500  when  they  reached  their 
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majority,  I  cannot  understand  why  he  should  not  have  directed 
that  tiie  money  should  be  paid  to  them  at  that  time,  nor  how 
the  fact  that  Michael's  wife  was  not  their  mother  could  have 
htid  the  slightest  influence  on  John's  mind,  in  deciding  what  the 
terras  of  the  trust  should  be.  And  it  is  equally  difficult  for  me 
to  understand  how  or  why  John  should  have  thought  of  a 
mortgage  in  connection  with  his  gift.  The  proofs  render  it 
quite  certain  that  John  had  never  held  such  a  security.  He 
knew  nothing  about  mortgages.  His  nephews,  and  not  his 
brother,  were  the  objects  of  his  bounty,  and  the  natural  and 
most  direct  way  for  hira  to  have  eifected  his  purpose,  and  the 
one  which  would  have  been  most  likely  to  suggest  itself  to  a 
man  of  his  knowledge  and  experience,  was  to  have  directed  that 
the  money  should  be  paid  to  his  nephews  when  they  reached 
full  age.  The  reason  assigned  for  this  provision  of  the  trust  is 
so  absurd,  and  the  provision  itself  is  so  manifestly  unnatural, 
under  the  circumstances,  as  to  place  the  whole  story  of  the  de- 
fence, when  its  other  improbable  features  are  considered,  beyond 
the  scope  of  a  rational  credulity. 

From  the  fact  that  an  attempt  has  been  made  to  maintain  this 
mortgage  on  a  false  consideration,  the  conclusion  is  irresistible 
that  it  has  no  consideration.  To  my  mind  it  is  clear  that  it  was 
executed  to  defraud  the  creditors  of  the  mortgagor. 

The  discussion  of  the  other  question — whether  the  bill  of  sale 
is  entitled  to  be  upheld  as  valid  against  the  complainants  or  not 
— need  not  be  extended.  Both  instruments  were  executed  at  the 
same  time  and  were  parts  of  the  same  transaction,  and  were 
doubtless  the  outgrowth  of  the  same  purpose.  By  them,  a 
debtor  who  was  hopelessly  insolvent,  and  against  whom  his 
creditors  had  just  instituted  suits,  stripped  himself  of  all  his 
property,  and  placed  two  of  his  sons,  who  were  members  of  his 
family  and  without  means,  in  a  position  where,  if  the  instru- 
ments are  given  effect  according  to  their  terms,  they  will  take  all 
his  property  and  render  any  effort  by  his  creditors  to  collect  their 
debts  abortive.  The  character  of  one  of  these  instruments  has 
already  been  defined.  There  can  be  little  doubt  that  the  bill  of 
sale  was  executed  for  the  same  fraudulent  purpose.     But,  it  i« 
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said,  the  proofs  show  that  the  bill  of  sale  was  founded  on  a  full 
consideration,  actually  paid.  They  do  so  show,  but  they  also 
show  something  more.  They  show  that  the  vendee  was  so  eager 
to  become  the  purchaser  of  the  property,  that,  though  the  vendor 
was  his  debtor  in  a  sum  nearly  double  the  amount  he  agreed  to- 
pay  for  the  property,  he  borrowed  the  money  to  make  the  pur- 
chase. But  Michael  J.  O'Rourke,  in  order  to  maintain  his  title 
against  the  complainants,'  must  be  something  more  than  a  pur- 
chaser for  value — he  must  be  a  purchaser  in  good  faith.  A 
vendee  who  purchases,  knowing  that  the  purpose  of  the  vendor 
in  selling  is  to  place  his  property  beyond  the  reach  of  his  credit- 
ors, and  he  buys  under  circumstances  which  show  that  he  was  a 
participant  in  his  vendor's  fraud,  acquires  a  title  which  the  ven- 
dor's creditors  may  successfully  impeach.  Green  v.  Tantum,  4 
a  E.  Gh\  105;  S.  a  on  appeal,  6  C.  E.  Or.  364.;  Schmidt  v. 
Opie,  6  Stew.  Eg.  138.  The  father's  purpose  in  this  transaction 
is  perfectly  obvious.  There  can  be  no  doubt  that  the  son  knew 
all  about  it  and  was  something  more  than  a  willing  instrument 
in  the  hands  of  his  father. 

The  complainants  are  entitled  to  a  decree  declaring  both  in- 
struments void  as  to  them.     They  also  are  entitled  to  costs. 


The  Executoeb  of  James  Hodge,  deceased,  et  al. 

V. 

John  Amerman  et  al. 

1.  Without  proof  of  notice,  either  actual  or  constructive,  an  unregistered 
title  is  void,  and  of  no  effect  against  a  subsequent  judgment  creditor  of  its 
grantor. 

2.  The  burden  of  proving  notice  in  such  a  case  rests  on  the  holder  of  the 
unregistered  title. 

3.  Constructive  notice  of  an  unregistered  title  is  just  as  effectual  as  actual 
notice. 
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4.  Possession,  if  open,  notorious,  exclusive  and  unequivocal,  will  constitute 
notice,  and  such  possession  may  exist  without  actual  residence  on  the  land. 

5.  It  is  not  necessary,  in  order  to  prove  notice,  to  show  that  the  person  to 
be  affected  by  the  notice  knew  of  the  possession  of  the  other.  If  the  possession 
of  the  other  is  of  a  character  to  constitute  notice,  then  notice  is  a  legal  deduc- 
tion from  the  fact  of  possession. 


On  final  hearing  on  bill  and  answer  and  proofs  taken  before  a 
master. 

Mr.  R.  V.  Lindabury,  for  complainants. 
Mr.  John  Schomp,  for  defendants. 

Van  Fleet,  Y.  C. 

The  decision  of  this  case  turns  on  a  question  of  notice.  On 
the  21st  day  of  March,  1871,  Daniel  Polhemus  conveyed  four- 
teen and  fifty-five  hundredths  acres  of  meadow  land,  lying  near 
Raritan  river,  between  Bound  Brook  and  Somerville,  to  James 
Hodge.  The  purchase-money,  $2,182.50,  was  paid,  and  the 
deed  delivered  near  the  date  of  the  deed.  Mr.  Hodge  took  pos- 
session at  once.  At  the  date  of  the  conveyance  the  land  was 
enclosed  by  a  post-and-rail  fence,  and  by  a  hedge,  and  has  been 
kept  so  enclosed  ever  since.  The  chief  value  of  the  land  con- 
sisted in  the  hay  and  pasture  it  produced,  and  it  was  used  by 
Mr.  Hodge  up  to  the  time  of  his  death,  and  has  been  used  by 
his  representatives  since,  for  growing  hay  and  pasture.  Since 
Mr.  Hodge's  purchase,  it  has  not  been  used  for  any  other  pur- 
pose. Mr.  Hodge  died  intestate  in  March,  1882,  and  his  will 
was  admitted  to  probate  in  the  following  April.  The  defend- 
ants, John  and  Gilbert  S.  Amerman,  recovered  a  judgment  in 
the  supreme  court  of  this  state  against  Daniel  Polhemus  on  the 
10th  of  February,  1883,  for  over  $300,  and  under  an  execution 
issued  on  their  judgment,  on  the  5th  of  January,  1884,  caused 
the  land  in  question  to  be  levied  on,  and  advertised  for  sale. 
Mr.  Hodge  neglected  to  have  his  deed  recorded.  It  was  not 
recorded  until  December  18th,  1883,  more  than  ten  months 
after  the  defendants  recovered  their  judgment      The  complain- 
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ants,  as  representatives  and  devisees  of  Mr.  Hodge,  have  filed  a 
bill,  asking  that  the  defendants  be  perpetually  enjoined  from 
enforcing  their  judgment  against  the  land  in  question,  on  the 
cjround  that  the  defendants,  at  the  time  they  recovered  their 
judgment,  had  both  actual  and  constructive  notice  of  the  un- 
registered title. 

Unless  the  complainants  have  established  the  fact  of  notice  to 
the  satisfaction  of  the  court,  it  is  entirely  clear  that  they  are  not 
entitled  to  relief,  for  the  statute  in  force  at  the  time  the  unregis- 
tered deed  was  executed,  expressly  declares  that  ever}'  deed  of 
lands  shall  be  void  and  of  no  eifect  against  a  subsequent  judg- 
ment creditor,  or  bona  fide  purchaser  or  mortgagee  for  a  valu- 
able consideration,  not  having  notice  thereof,  unless  it  shall  be 
recorded  within  fifteen  days  after  its  delivery.  Rev.  p.  155  §  i^. 
Looking  at  the  case  in  the  light  of  the  documentary  evidence 
alone,  it  is  clear  that  the  complainants'  title  is  without  the  least 
legal  force  against  the  defendants'  judgment,  and  it  is  equally 
clear  that  the  only  means  by  which  they  can  make  their  title 
valid  against  the  defendants'  judgment  is  by  showing  that  the 
defendants  had  notice  of  their  title  at  the  time  they  recovered 
their  judgment.  Such  notice  may  be  either  actual  or  construc- 
tive, but  the  burden  of  proving  it  is  on  the  complainants.  They 
must  prove  notice,  or  the  court  must  adjudge  their  title  void,  for 
such  is  the  condition  in  which  the  statute  places  it.  Without 
proof  of  notice,  an  unregistered  title,  by  the  plain  words  of  the 
statute,  is  void  and  of  no  effect  against  a  subsequent  judgment 
creditor  of  its  grantor. 

As  already  stated,  the  complainants  put  their  right  to  relict 
upon  both  actual  and  constructive  notice.  The  proof  in  support 
of  actual  notice  comes  from  the  mouth  of  one  of  their  own  num- 
ber. The  witness  is  Mrs.  Henrietta  Polhemus.  She  is  a  daugh- 
ter of  the  testator  and  the  wife  of  the  only  son  of  the  judgment 
debtor.  She  testifies  that  John  Amerman,  one  of  the  plaintiffs  in 
the  judgment  at  law,  inquired  of  her,  sometime  after  her  father's 
death,  whether  he  owned  any  other  real  estate  than  a  farm  which 
he  mentioned,  and  that  she  replied,  yes,  that  he  also  owned  a 
piec<'  of  low  land,  which  he  had  purchased  of  her  father-in-law, 
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and  which  lay  adjacent  to  the  island  farm.  She  says  that  he 
also  inquired  how  many  acres  the  tract  contained  and  how  much 
her  father  had  paid  for  it,  and  that  she  replied  she  did  not  know. 
She  further  says  that  this  conversation  was  substantially  re- 
peated at  a  subsequent  time.  Mr.  Amerman,  on  the  contrary, 
says  that  no  such  conversation  ever  occurred,  and  that  the  first 
information  he  ever  received  from  anybody  that  the  title  to  the 
Land  in  question  had  been  conveyed  to  Mr.  Hodge,  he  received 
from  his  counsel,  at  a  date  some  mouths  subsequent  to  the  re- 
covery of  his  judgment.  His  denial  puts  the  evidence  on  this 
point  in  a  state  of  equipoise.  It  is  certain  that  both  witnesses 
cannot  tell  the  truth,  but,  with  the  means  at  my  command,  it  is 
impossible  for  me  to  say,  with  anything  like  the  certainty  which 
should  characterize  a  judicial  conviction,  which  speaks  the  truth 
and  which  does  not.  The  conflict  in  the  evidence  might  be  re- 
conciled, and  the  testimony  of  Mrs.  Polhemus  accepted  as  trust- 
worthy, were  it  possible  to  find  in  the  evidence  sufficient  proof 
to  justify  the  belief  that  her  recollection  was  more  perfect  and 
vivid  than  that  of  Mr.  Amerman,  and  that  she,  therefore,  testi- 
fied to  that  which  she  distinctly  remembered,  while  he  testified 
from  an  empty  or  faded  memory,  and  affirmed  that  no  such  con- 
versations took  place  merely  because  he  had  lost  all  recollection 
of  them.  But  the  proofs  will  not  justify  such  a  belief.  Mrs. 
Polhemus's  memory  appears  to  be  quite  faulty  and  imperfect. 
She  thinks  that  she  remembers  the  conversations  distinctly,  and 
she  repeats  them  in  sufficient  detail  to  render  her  evidence  intel- 
ligible and  to  make  her  story  probable,  but  she  does  not  recol- 
lect how  either  of  the  conversations  arose,  nor  who  introduced 
this  particular  topic,  nor  how  she  happened  to  come  in  contact 
with  Mr.  Amerman  on  either  occasion,  nor  to  whom  she  first  re- 
peated what  was  said.  Her  memory  is  almost  a  complete  blank 
with  respect  to  everything  except  what  was  said  on  this  particular 
subject.  There  was  nothing  in  her  relations  to  Mr.  Amerman  at 
that  time,  nor  in  what  was  said  on  this  particular  subject,  which 
would  have  been  likely  to  impress  this  part  of  the  convereation 
more  deeply  upon  her  memory  than  the  other  parts,  nor  to  ac- 
count for  her  memory  retaining  this  while  it  allowed  the  othei 
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parts  to  escape.  It  is  certain  that  her  memory  is  not  faultless, 
and  when  we  remember  that  her  evidence  belongs  to  a  class 
which  needs  to  be  dealt  with,  always,  with  the  greatest  caution, 
and  when  we  consider  how  frequently  misunderstandings  occur 
in  our  verbal  intercourse,  from  the  careless  use  of  language  by 
the  speaker,  or  inattention  by  the  hearer,  and  how  liable  even  a 
disinterested  witness  is,  in  attempting  to  reproduce  a  conversa- 
tion after  a  considerable  lapse  of  time,  to  substitute  expressions 
made  recently  by  other  persons  for  those  of  the  speaker  whose 
words  he  is  attempting  to  repeat,  and  how  great  the  danger  is 
that  even  a  conscientious  person,  in  trying  to  narrate  a  transac- 
tion which  exists  in  his  memory  in  a  faded  or  fragmentary  state, 
will,  in  his  eifort  to  make  the  reproduction  seem  complete  and 
natural,  substitute  fancy  for  fact,  or  fabricate  the  missing  or  for- 
gotten links,  it  is  not  too  much  to  say  that,  with  Mr.  Amer- 
man's  positive  denial  before  the  court,  there  is  not  sufficient 
evidence  in  this  case  to  establish  the  fact  of  actual  notice. 

The  proof  in  support  of  the  facts  upon  which  the  claim  of 
constructive  notice  rests  is  free  from  all  contradiction  or  dispute. 
The  land  in  question,  at  the  time  of  Mr.  Hodge's  purchase,  was 
enclosed  by  a  fence  and  hedge,  separating  it  visibly  from  the 
adjacent  lands.  Mr.  Hodge  took  possession  of  it  immediately 
after  his  purchase,  and  continued  in  the  full  and  undisputed 
possession  of  it  up  to  the  time  of  his  death,  a  period  of  eleven 
years.  He  repaired  and  reset  the  fence,  trimmed  the  hedge, 
annually  cut,  cured  and  carried  away  the  grass  grown  upon  the 
land,  and  afterwards,  each  year,  used  the  land  for  pasture 
pasturng  his  own  stock  there,  as  well  as  the  stock  of  others. 
He  also  occasionally  had  it  rolled  in  the  spring  for  the  purpose 
of  making  the  surface  even.  The  land  was  subject  to  overflow 
by  the  waters  of  the  Raritan  river,  when  freshets  occurred,  and 
iisually,  afber  a  freshet,  Mr.  Hodge  cleared  the  land  of  the  drift, 
gathering  and  removing  such  of  the  drift  as  could  be  used  for 
fire-wood  and  other  pui'poses.  He  went  to  the  land  frequently 
each  year  to  inspect  its  condition,  in  order  to  give  it  such  atten- 
tion as  it  might  need.  His  ownership  was  so  public  and  noto- 
rious that  the  land  was  known  to  the  people  of  the  neighborhood 
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as  Hodge's  meadow.  During  the  eleven  years  that  his  posses- 
sion continued,  his  use  of  the  land  and  his  dominion  over  it  were 
as  full,  open  and  exclusive  as  could  be  made  of  and  exercised 
over  land  of  that  kind.  During  that  period,  so  far  as  appears, 
his  possession  was  never  disturbed  or  challenged ;  no  other  per- 
son ever  exercised  a  single  act  of  ownership  over  the  land,  nor 
interfered  with  his  possession,  nor  enjoyed  either  the  joint  or  ex- 
clusive use  of  the  land.  His  possession  was  constant,  undisturbed 
and  exclusive,  and,  so  far  as  it  could  be  of  land  of  this  character, 
it  was  open,  unequivocal  and  notorious.  The  possession  of  those 
who  succeeded  to  his  rights  on  his  death  was  of  the  same  char- 
acter precisely  as  his  had  been,  and  is  entitled  to  the  same  legal 
eifect. 

Now,  it  is  well  settled  in  cases  of  this  kind  that  implied  or 
constructive  notice  may.  be  just  as  effectual  as  actual  notice,  and 
that  constructive  notice  may  arise  from  possession  alone,  but,  in 
order  to  give  it  that  effect,  it  must  be  open,  notorious,  exclusive 
and  unequivocal.  It  need  not  be  by  actual  residence  on  the  land, 
but  where  there  is  no  actual  pedis  possessio,  dominion  must  be 
manifested  by  such  open  and  notorious  acts  of  ownership  as  will 
naturally  be  observed  by  others,  and  tJie  acts  must  be  of  a  char- 
acter so  certain  and  definite  in  denoting  ownership  as  not  to  be 
liable  to  be  misunderstood  or  misconstrued.  Holmes  v.  Stout,  2 
Stock  Ji.19 ;  Coleman  v.  Barhlew,  3  Dutch.  357 ;  If,  Kent's  Com. 
172 ;  2  Lead.  Cas.  in  Eq.  {J,:th  Am.  ed.)  ISO.  But  it  is  not 
necessary,  in  order  to  establish  the  fact  of  notice  in  such  cases, 
to  show  that  the  person  to  be  affected  by  the  notice  knew  of  the 
possession  of  the  other.  If  th^  possession  of  the  other  is  of  thi- 
character  required  by  the  law — if  his  possession  has  the  notoriety, 
certainty  and  exclusiveness  which  the  law  says  shall  constitute 
notice — then  notice  is  a  legal  deduction  from  the  fact  of  posses- 
sion, and  all  persons  dealing  with  the  title  to  the  land  in  his 
possession  are  chargeable  with  notice  of*  his  possession,  whether 
they  have  actual  knowledge  of  his  possession  or  not.  The  reason 
of  the  rule  is  this :  That  it  is  the  duty  of  a  person,  who  proposes 
to  deal  respecting  the  title  to  a  particular  tract  of  land,  to  ascer- 
tain, in  advance,  who  is  in  possession  of  it,  and  by  what  right 
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he  claims  to  hold  it,  and  if  he  neglects  this  duty  it  is  only  just 
that  he  should  be  charged  with  the  knowledge  that  he  would 
have  obtained  had  he  performed  it.  2  Lead.  Cos.  in  Eq.  (4-ih 
Am.  ed.)  ISO ;  Rogers  v.  Jones,  8  N.  H.  264. ;  Wiches  v.  Lake, 
25  Wis.  71 ;  Buck  v.  Holloway,  2  J.  J.  Marsh.  163;  Billing- 
ton  V.  Welsh,  5  Binn.  129 ;  Boggs  v.  Varner,  6  Watts  &  S. 
469. 

The  decision  of  this  case  must  be  controlled  by  these  rules. 
In  view  of  them,  I  think,  there  can  be  little  doubt  that  the 
possession  of  the  complainants,  and  that  of  their  predecessor  in 
title,  was  of  such  character  as  constitutes  notice  to  all  the  world 
of  their  title.  But  there  is  another  part  of  the  evidence  which, 
I  think,  should  be  noticed.  There  is  sufficient  evidence  in  the 
case,  I  think,  to  make  it  the  duty  of  the  court  to  charge  the 
defendants  with  notice,  at  the  time  they  recovered  their  judg- 
ment, that  their  debtor  was  not  in  the  actual  possession  of  the 
land  in  question,  and  exercised  no  control  over  it.  The  proofs 
show  that  Daniel  Polhemus  left  the  vicinity  of  the  land  in  ques- 
tion in  the  spring  of  1874,  and  took  possession  of  a  farm  about 
one  mile  distant  from  the  place  of  business  of  the  defendants, 
and  six  or  seven  miles  distant  from  the  land  in  question.  The 
defendants  are  country  merchants.  The  debt  on  which  their 
judgment  is  founded  was  contracted  in  1881  and  1882.  Mr. 
Polhemus  remained  on  the  farm  near  the  defendants  until  afler 
they  recovered  their  judgment,  and  until  the  summer  of  1883. 
His  family  and  that  of  John  Amerman  were  intimate.  Mr. 
Amerman  says  "  they  visited  at  my  house,  and  we  at  theirs."  Mr. 
Polhemus  had  lived  near  the  defendants  for  nearly  nine  years 
prior  to  the  recovery  of  their  judgment.  For  all  that  time  he 
had  been  under  their  observation.  He  and  his  family  dealt  at 
their  store,  and  they,  doubtless,  like  most  cautious  dealers,  gave  a 
watchful  attention  to  his  conduct  and  movements.  They,  un- 
doubtedly, therefore  knew  that  he  did  not  have  possession  of  any 
land,  except  the  farm  on  which  he  lived,  and  that  he  never  went 
to  the  land  in  question,  and  received  nothing  from  it,  and  did 
nothing  indicating  ownership  of  it,  or  right  to  it.  If  they  had 
been  dealing  with  him  as  purchasers  or  mortgagees,  this  knowl- 
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edge  would  have  been  sufficient  to  put  them  upon  inquiry. 
Lord  Rosslyn,  in  Taylor  v.  Stibbert,  S  Ves.  4^6,  said  it  was  suf- 
ficient to  put  a  purchaser  upon  inquiry  that  he  was  informed 
that  the  estate  was  not  in  the  possession  of  the  person  with 
whom  he  dealt.  The  same  doctrine  was  declared  in  Hiern  v. 
Mill,  13  Ves.  114.,  and  Chancellor  Yroom  recognized  and  en- 
forced it  in  Baldwin  v.  Johnson,  Sax.  4-4-^  •  No  reason  of  either 
policy  or  justice  suggests  itself  to  my  mind  which  would  make 
the  application  of  a  less  stringent  rule  to  a  judgment  creditor 
wise  or  proper. 

The  complainants  are,  in  my  judgment,  entitled  to  a  decree, 
but  I  do  not  think  that  they  are  entitled  to  costs.  This  suit  is 
the  direct  result  of  the  negligence  of  their  ancestor.  He  omitted 
to  do  what  the  security  of  his  title  required  him  to  do,  and  this 
suit  is  the  direct  consequence  of  that  omission.  I  think,  there- 
fore, the  cause  of  justice  would  be  much  better  promoted  by 
compelling  the  complainants  to  pay  the  defendants'  costs,  were  it 
possible  to  do  so,  than  by  compelling  the  defendants  to  pay  the 
complainants'  costs.  Neither  party  will  be  allowed  costs  against 
the  other. 


AimA  T.  E.  KlRTLAIfD 
V. 

Frank  ^Y.  Moore  et  al. 

1.  The  court,  in  disposing  of  the  questions  in  dispute  among  the  defendants 
to  a  bill  of  interpleader,  is  at  liberty  to  adopt  any  recognized  method  of  trial 
which  will  best  accomplish  justice  in  the  particular  case. 

2.  An  order  drawn  by  a  creditor  upon  his  debtor,  directing  the  payment  of 
a  sum  of  money  out  of  a  specified  sum,  and  which  is  presented  to  the  debtor, 
though  not  accepted,  con.stitutes  a  good  assignment  in  equity. 

3.  A  person,  to  be  in  a  position  to  impound  money  in  the  hands  of  the 
owner,  for  his  benefit,  by  notice,  under  the  third  section  of  the  mechanics  lien 
law,  must  be  a  creditor  of  the  contractor  for  work  done  on  or  material  furnished 
for  the  building;  his  debt  must  be  due,  and  he  must  have  demanded  payment 
of  the  contractor  of  a  sum  which  the  contractor  is  obliged  to  pay  at  once. 
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4.  Under  a  building  contract  containing  a  clause  that  the  work  shall  be 
done  under  the  direction  and  to  the  satisfaction  of  a  particular  person,  to  be 
testified  by  a  writing  or  certificate  under  his  hand,  no  right  to  the  money 
earned  under  the  contract  accrues,  and  no  action  can  be  maintained  to  recover 
it  until  the  certificate  is  procured  or  the  contractor  is  entitled  to  it. 


On  final  hearing  on  answers  to  bill  of  interpleader  and  proofs 
taken  in  open  court. 

Mr.  Wittard  P.  Voorhees,  for  Alfred  J.  Butler. 

3Tj\  J.  V.  De  Mott,  for  Howell,  Totten  &  Company. 

3Ir.  George  C.  Ludlow,  for  McFadden  &  Dooley. 

Mr,  James  E.  Howell,  for  Chapin  Hall  Manufacturing  Com- 
pany. 

Mr.  Robert  Adrcun,  for  Samuel  Armstrong. 

Van  Fleet,  V.  C. 

This  suit  was  commenced  by  bill  of  interpleader.  A  decree 
has  been  made,  by  consent,  that  the  defendants  interplead,  and 
the  questions  now  to  be  decided  are,  first,  which  of  the  defend- 
ants are  entitled  to  the  fund  in  court,  and,  second,  in  what  order 
shall  they  be  paid  ?  The  fund  in  controversy  was  earned  under 
a  building  contract  with  Frank  W.  Moore,  which  was  filed  pur- 
suant to  the  direction  of  the  statute,  so  that  the  right  of  all  per- 
sons, except  the  contractor,  to  acquire  a  lien  against  the  building, 
was  cut  off.  The  sum  in  dispute  is  $1,273.83.  The  claimants 
are  five  in  number,  and  the  aggregate  amount  of  their  claims  is 
$2,571.18.  They  all  base  their  claims  on  notice  given  pursuant 
to  the  third  section  of  the  mechanics  lien  law.  Their  notices 
were  served  as  follows :  that  of  Alfred  J.  Butler,  September  8th, 
1883;  those  of  Howell,  Totten  &  Company  and  McFadden  & 
Dooley,  September  27th ;  that  of  Samuel  Armstrong,  October 
4th,  and  a  second,  December  27th;  and  that  of  the  Chapin  Hall 
Manufacturing  Company,  October  24th. 
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The  questions  at  issue  in  the  case  arise  upon  the  answers  to 
the  bill  of  interpleader,  no  other  pleading  having  been  filed  by 
the  defendants.  The  court,  in  disposing  of  the  questions  in  dis- 
pute among  the  defendants  to  a  bill  of  interpleader,  is  at  liberty 
to  adopt  any  recognized  method  of  trial  which  will  best  accom- 
plish justice  in  the  particular  case.  If,  at  the  hearing  on  the 
bill,  the  questions  in  which  the  defendants  are  alone  interested, 
are  stated  with  sufficient  clearness  and  certainty,  in  the  answers 
to  the  bill,  to  present  proper  issues,  and  they  are  ripe  for  deci- 
sion, the  court  may,  at  the  same  time  that  it  decides  the  question 
whether  the  bill  was  properly  filed  or  not,  also  decide  the  ques- 
tions at  issue  among  the  defendants,  and  dispose  of  the  case 
finally.  If,  however,  the  case,  as  among  the  defendants,  is  not, 
at  that  time,  in  condition  to  be  properly  disposed  of,  the  court 
may  then  adopt  such  course  as  may  seem  best  under  the  circum- 
stances, as  by  directing  that  issues  shall  be  raised  by  appropri- 
ate pleadings,  or  that  an  action  at  law  shall  be  brought,  or  that 
such  other  course  shall  be  taken  as  may  seem  best  suited  to  the 
nature  of  the  case.  Condici  v.  King,  2  Beas.  375  ;  2  Dan.  Ch. 
Pr.  {5th  Am.  ed.)  1569. 

No  direction  has  been  given  by  the  court  in  this  case,  but  the 
defendants  have  brought  the  case  to  hearing  on  their  answers 
filed  to  the  complainant's  bill.  By  their  answers,  they  each  rest 
their  claim  to  the  moneys  in  dispute  on  a  single  ground,  namely, 
notice  given  to  the  owner  pursuant  to  the  direction  of  the  third 
section  of  the  mechanics  lien  law.  Neither,  by  his  answer,  dis- 
closes any  other  ground  of  claim,  or  sets  up  a  right  acquired 
by  any  other  means  or  in  any  other  way,  so  that  no  other, 
no  matter  how  well  founded,  has  been  put  in  issue  in  such 
manner  that  its  validity  can,  under  the  present  record,  be  the 
proper  subject  of  either  judicial  investigation  or  determination. 
This  remark  is  made  because  the  proofs  seem  to  show  that  two 
of  the  contestants  have  a  ground  of  claim  in  addition  to  that 
set  up  in  their  answers.  As  the  proofs  now  stand,  it  appears 
that  the  contractor,  on  the  18th  of  October,  1883,  drew  an  order 
in  favor  of  the  Chapin  Hall  Manufacturing  Company,  on  the 
owner,  for  the  same  sum  claimed  in  the  notice  which  they  served 
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on  the  owner  on  the  24th  of  October^  1883,  and  that  the  order 
was  delivered  by  the  payees  to  the  owner  within  a  day  or  two 
after  its  date,  and  remained  in  her  hands  up  to  the  time  of  the 
trial.  It  also  appears  that  the  contractor  subsequently  drew  an 
oi'der  on  the  owner,  in  favor  of  McFadden  &  Dooley,  for  the 
sum  specified  in  their  notice.  This  order  is  without  date.  The 
proofs  do  not  show  that  it  was  ever  presented  or  shown  to  the 
owner,  nor  that  she  was  ever  notified  of  its  existence.  The  doc- 
trine is  now  at  rest,  that  an  order  drawn  by  a  creditor  upon  his 
debtor,  directing  the  payment  of  a  sum  of  money  out  of  a  spe- 
cified fund,  and  which  is  presented  to  the  debtor,  though  not 
accepted,  constitute  a  good  assignment  in  equity.  Superintend- 
ent of  Schools  V.  Heath,  2  JlcCart.  22  ;  Shannon  v.  Hoboken,  10 
Stew.  Eq.  123 ;  S.  C.  on  appeal,  Id.  318. 

A  person  to  be  in  a  position  to  be  entitled  to  the  remedy  given 
by  the  third  section  of  the  mechanics  lien  law,  must,  in  the  first 
place,  be  a  creditor  of  the  contractor,  not  a  general  creditor,  but 
a  creditor  whose  debt  was  contracted  for  work  done  to  the  build- 
ing erected  by  the  contractor  for  the  owner,  or  for  material  fur- 
nished for  the  building.  Such  is  the  plain  direction  of  the  stat- 
ute. Second.  He  must  be  a  creditor  whose  debt  is  due.  Before 
a  workman  or  materialman  can  notify  the  owner  of  his  claim,  he 
must  put  the  contractor  in  fault.  The  statute  says  that  when 
the  contractor  shall,  upon  demand,  refuse  to  pay  the  money  or 
wages  due,  the  owner  may  be  notified.  Until,  therefore,  the  con- 
tractor has  refused  to  pay  what  is  justly  due  and  in  arrear,  the 
statutory  remedy  is  not  applicable.  Reeve  v.  Elmendorf,  9  Vr. 
125.  Third.  There  must  be  a  demand  and  reftisal,  and  the  de- 
mand must  be  for  such  an  amoimt  as  the  creditor  is  entitled  to 
be  paid  at  once.  There  can  be  no  recovery  against  the  owner  of 
a  lesser  sum  than  that  demanded  of  the  contractor,  because  the 
finding  that  such  lesser  sum  was  the  debt  really  due,  would,  per 
se,  show  that  the  contractor  was  not  in  fault  in  refusing  to  pav. 
His  obligation  is  to  pay  the  money  or  wages  due,  and  if  more  is 
demanded,  he  has  a  right  to  refuse  to  pay.  Reeve  v.  Elmendorf, 
supra.  Fourth.  The  creditor  must  give  notice,  in  writing,  to  the 
owner,  of  the  contractor's  refusal  to  pay  and  of  the  amount  by 
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him  demauded.  In  a  case  where  all  these  requisites  exist,  the 
workman  or  materialman  has  a  right  to  have  the  owner  to  retain 
the  amount  so  due  to  him  and  demanded  "  out  of  the  amount 
owing  by  him  to  the  contractor,"  and  the  owner,  on  being  satis- 
fied of  the  correctness  of  the  sum  demanded,  must  pay  the  same 
to  the  workman  or  materialman,  and  the  receipt  of  the  work- 
man or  materialman  will  entitle  the  owner  to  an  allowance  there- 
for against  the  contractor.  In  a  case  where  the  statutory  requi- 
sites exist,  notice,  given  according  to  the  statute,  works  an  assign- 
ment, pro  tanto,  to  the  workman  or  materialman  of  the  rights  of 
the  contractor  against  the  owner.  Wightman  v.  Brenner,  11  C. 
E.  Gh\  4-^9.  Upon  notice  given,  the  workman  or  materialman, 
to  the  extent  of  his  demand,  takes  the  place  of  the  contractor. 
Reeve  v.  Elmendorf,  supra.  But  if,  when  the  notice  is  served 
on  the  owner,  there  is  nothing  owing  to  the  contractor,  and  he  is 
without  right  against  the  owner,  the  notice  is  without  legal  effect. 
Craig  v.  Smith,  8  Vr.  54-9.  The  test  is  whether  a  suit  for  the 
money  demanded  will  lie  by  the  contractor  against  the  owner ; 
if  it  will  not,  the  owner  is  not  liable  to  a  suit  by  the  workman  or 
materialman.  Reeve  v.  Elmendorf,  supra.  The  construction  of 
the  statute  to  this  extent  is  settled,  and  the  rights  of  the  claim- 
ants to  the  fund  in  court  must  be  determined  by  the  rules  above 
stated. 

The  notice  of  Alfred  J.  Butler  was  served,  as  already  stated, 
September  8th,  1883.  His  claim  is  for  $79.43.  His  debt  had 
the  required  character;  it  was  due,  had  been  demanded,  and 
payment  refused ;  his  notice  was  in  proper  form,  and  duly  served, 
and  at  the  time  of  its  service  $1,200  were  due  from  the  owner  to 
the  contractor.  These  facts  made  a  perfect  case  in  his  favor,  and 
gave  him  a  clear  right  to  be  paid  out  of  the  moneys  then  due  to 
the  contractor.  The  moneys  then  due,  however,  constitute  no 
part  of  the  fund  now  in  court ;  they  were  paid  by  the  owner  to 
the  contractor  on  the  26th  of  September,  1883,  and  the  fund  now 
in  court  represents  moneys  earned  by  the  contractor,  under  the 
contract,  subsequent  to  that  date.  The  owner's  payment  to  the 
contractor,  subsequent  to  the  service  of  Mr.  Butler's  notice,  was 
unquestionably  wrongful  as  to  him,  and,  if  made  without  lii.-? 
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consent,  did  not  impair  his  rights  against  the  owner.  His 
notice,  by  force  of  law,  put  him,  to  the  extent  of  his  demand,  in 
the  place  of  the  contractor,  and  operated  as  an  assignment  of  so 
much  of  the  money  then  due  as  was  sufficient  to  pay  his  claim. 
By  his  notice  he  became,  by  subrogation,  the  creditor  of  the 
owner,  and  in  this  state  of  affairs  a  payment  by  the  owner  to 
another  person  of  the  money  due  to  him,  obviously  left  his  rights 
unimpaired,  and  his  debt  undischarged.  His  notice  did  not 
touch  the  fund  now  in  court ;  it  was  impossible  for  it  to  do  so, 
for  the  fund  did  not  then  exist.  He  intended,  by  his  notice,  to 
reach  the  fund  then  due  to  the  contractor.  His  notice  was 
effectual  to  that  end,  and  he  stands,  therefore,  now  precisely  in 
the  same  position  as  he  would  if,  under  an  assignment  by  the 
contractor  of  another  fund,  he  was  asserting  a  right  in  this.  I* 
is  clear  that  he  has  no  right  in  this  fund. 

The  claimants  next  in  order  of  time  are  Howell,  Totten  & 
Company,  and  McFadden  &  Dooley.  Their  notices  were  both 
served  on  the  same  day,  but  not  precisely  at  the  same  time,  that 
of  Howell,  Totten  &  Company  having  been  served  first.  Mc- 
Fadden &  Dooley  contend  that  although  their  notice  was  served 
after  that  of  Howell,  Totten  &  Company,  yet  that  they  are,  under 
the  general  rule  that  the  law  does  not  regard  the  fraction  of  a 
day,  entitled  to  stand  on  the  same  footing  with  Howell,  Totten 
&  Company,  and  that  the  two  claims  should  be  held  to  be  con- 
current. The  case  does  not  call  for  a  decision  of  this  question. 
McFadden  &  Dooley  did  their  work  under  a  written  contract. 
The  sum  or  price  they  were  to  receive  was  not  payable  until 
their  work  was  completed.  Their  contract  expressly  provided 
that  their  work  was  to  be  done  under  the  direction  and  to  the 
satisfaction  of  a  particular  person,  to  be  testified  by  a  writing  or 
certificate  under  his  hand.  The  construction  which  this  clause 
is  to  receive  is  settled.  No  right  to  the  money  earned  under  the 
contract  accrues,  and  no  action  can  be  maintained  to  recover  it 
until  the  certificate  has  been  procured,  or  the  contractor  is  en- 
titled to  it.  Byrne  v.  Sisters  of  St.  Elizabeth,  16  Vr.  213. 
When  McFadden  &  Dooley  served  their  notice  their  work  was 
not  completed,  their  money  was  not  due,  they  had  no  certificate, 
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they  had  made  no  demand  of  payment  of  the  contractor,  and  had 
no  right  to  do  so.  They  had  no  right,  therefore,  to  give  notice 
to  the  owner,  and  their  act,  in  that  regard,  was  without  the 
slightest  legal  effect.  Their  notice  gives  them  no  right  to  the 
fund  in  court.  The  proofe  show  that  when  Howell,  Totten  & 
Company  served  their  notice  they  were  creditors  of  the  con- 
tractor for  a  debt  of  the  requisite  nature,  and  that  all  the  other 
facts  which  the  statute  makes  necessary  to  entitle  them  to  look 
to  the  owner  for  payment,  existed,  and  that  their  notice  was  in 
proper  form,  and  duly  served.  They  are,  therefore,  entitled  to 
be  paid  out  of  the  moneys  in  court. 

Two  notices  were  served  on  behalf  of  Samuel  Armstrong,  the 
Brst  October  4th,  1883,  and  the  last  December  27th,  1883. 
Nothing  was  due  to  him  from  the  contractor  when  the  first  no- 
tice was  served — and  that  fact  appears  on  the  face  of  the  notice 
itself — but  the  proofs  show  that  when  the  second  notice  was 
served,  Mr.  Armstrong  had  taken  all  the  steps  required  by  the 
statute  to  entitle  him  to  impound  the  money  earned  under  the 
contract,  in  the  hands  of  the  owner  for  his  benefit,  and  his  claim 
will,  therefore,  be  entitled  to  prevail,  if,  after  paying  claimants 
standing  prior  in  point  of  time,  anything  shall  be  left  to  be  ap- 
plied to  his. 

Notice  of  the  claim  of  the  Chapin  Hall  Manufacturing  Com- 
pany was  served  October  24th,  1883.  Their  notice  states  that 
there  was  due  to  them,  on  that  day,  the  sum  of  $641.86.  Their 
books  show  that  that  amount  was  then  due,  but  their  proof  of 
demand  of  payment  of  the  contractor  is,  in  my  judgment,  fatally 
defective.  No  demand  is  shown  to  have  been  made  after  Octo- 
ber 18th,  1883.  A  demand  on  that  day  is  proved.  It  was  a 
demand  for  $641.86,  but  it  is  entirely  clear,  on  the  proofs  pro- 
duced by  the  claimants  themselves,  that  the  sum  demanded  on 
that  day  was  in  excess  of  the  amount  then  either  due  or  owing. 
Their  claim  is  for  lumber  sold  and  delivered,  and  their  books  show 
that  up  to  and  including  the  18th  of  October  they  had  only  fur- 
nished lumber  to  the  amount  of  $508.94,  so  that  it  is  manifest 
that  if  they  made  a  demand  on  the  18th  of  October  of  $641.86, 
they  demanded  $132.92  more  than  was  due  to  them,  and  conse- 
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quently  tliat  the  refusal  of  the  contractor  to  pay  was  rightful. 
Their  books  also  show  that  they  delivered  lumber  to  the  con- 
tractor on  the  19th  of  October,  and  also  on  the  24th,  and  the 
difference  between  the  amount  which  was  due  on  the  18th,  and 
tiiat  which  was  due  on  the  24th,  is  made  up  by  the  amounts 
'harged  for  the  lumber  delivered  on  the  19th  and  24th,  but 
there  is  no  proof  whatever  that  any  demand  was  made  subse- 
quent to  the  18th  of  October,  nor  any  evidence  in  the  case  tend- 
ing to  show  that  the  lumber  charged  on  the  19th  and  24th  of 
October  had  been  actually  delivered  prior  to  the  18th.  Their 
proofs  on  this  vital  point  are  fatally  defective,  and  their  claim, 
for  that  reason,  must  be  rejected. 

The  fact  has  already  been  mentioned  that  the  Chapin  Hall 
Manufacturing  Company  hold  an  order,  drawn  by  the  contractor 
on  the  owner,  for  the  same  sum  claimed  in  the  notice  which  they 
served  on  the  owner.  That  paper  was  put  in  evidence  without 
objection,  and  is  now  before  the  court.  It  may  be  that  its  valid- 
ity was  not  challenged,  nor  its  competency  as  evidence  disputed, 
because  it  had  not  been  set  up  in  the  pleadings,  by  these  claim- 
ants, as  one  of  the  grounds  of  their  claim.  The  otlier  claimants 
were  not  bound  to  dispute  it  until  it  was  set  up  in  the  pleadings 
as  a  ground  of  claim,  and  they  thus  afforded  the  opportunity 
given  by  law  in  all  cases  for  investigation  and  defence.  If,  how- 
ever, its  validity  is  not  open  to  question,  and  its  integrity  is 
unassailable,  then,  according  to  an  established  rule  of  equity 
jurisprudence,  it  transferred  to  these  claimants  a  part  of  the 
fund  in  court,  and  they  should  not  be  deprived  of  the  right 
thus  conferred,  unless,  by  laches  or  otherwise,  they  have  extin- 
guished it. 
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William  G.  Park  et  al. 

V. 

The  Grant  Locomotive  Works  et  al. 

1.  When  the  power  of  the  directors  of  a  corporation  is  unrestrained,  either 
by  law  or  contract,  they  may  make  any  disposition  of  the  profits  of  its  busi- 
ness which  they  deem  judicious. 

2.  If,  however,  the  directors  of  a  corporation  accept  office  under  a  contract 
regulating  the  disposition  of  the  profits  of  its  business,  they  must,  in  that  case, 
dispose  of  them  as  the  contract  directs. 

3.  The  directors  of  a  corporation  have  power  to  make  any  contract  which 
may  be  necessary,  or  fit  and  proper  to  enable  the  corporation  to  accomplish 
the  purposes  of  its  creation. 

4.  The  question  of  the  expediency  of  making  any  particular  contract,  which 
is  within  the  power  of  the  corporation,  is  committed'  to  the  judgment  of  its 
managers,  and  so  long  as  they  act  in  good  faith,  with  honest  motives  and  for 
honest  ends,  their  acts  are  valid  and  conclude  the  corporation. 

5.  The  words  "  net  profits "  mean  what  shall  remain  as  the  clear  gains  of 
any  business  venture,  after  deducting  the  capital  invested  in  the  business,  the 
expenses  incurred  in  its  conduct  and  the  losses  sustained  in  its  prosecution. 


On  final  hearing  on  bill  and  answer  and  proofe  taken  in  open 
court. 

Mr.  John  R.  Emery,  for  complainants. 

Mr.  George  H.  Forster,  of  New  York  city,  and  Mr.  Benjamin 
Williamson,  for  defendants. 

Van  Fleet,  Y.  C. 

This  suit  is  brought  by  the  complainants,  as  stockholders  of 
the  Grant  Locomotive  Works,  to  compel  the  payment  of  a  fur- 
ther or  greater  dividend  than  that  which  the  directors  of  the 
corporation  hav'e  declared.  The  complainants  sue  not  only  for 
themselves,  but  for  all  other  stockholders  standing  in  the  same 
right  that  they  do. 
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In  Februan^,  1875,  a  suit  was  commenced  in  this  court  against 
the  Grant  Locomotive  Works,  to  wind  it  up  as  an  insolvent 
corporation.  A  receiver  was  appointed,  and  the  corporation  en- 
joined from  exercising  any  of  its  powers.  The  debts  of  the 
corporation,  at  that  time,  far  exceeded,  in  amount,  the  value  of 
its  assets.  There  can  be  no  doubt  that  it  was  hopelessly  insolv- 
ent. Some  of  its  creditors  were  secured  by  mortgage  and 
others  were  merely  simple  contract  creditors.  In  June,  1875,^ 
an  agreement,  in  writing,  was  made  by  all  persons  having  an 
interest  in  the  corporation,  either  as  creditors  or  stockholders, 
the  design  of  which  was  to  restore  to  the  corporation  the  prop- 
erty then  in  the  hands  of  the  receiver,  in  order  that  it  might  be 
enabled  to  resume  its  business.  The  agreement  provides,  first, 
for  the  clearing  of  the  property  of  the  corporation  from  encum- 
brances, by  the  cancellation  of  the  mortgages  thereon ;  and,  sec- 
ondly, that  its  creditors,  both  secured  and  unsecured,  shall 
receive  stock  in  payment  of  their  debts.  Xo  new  stock  was  to 
be  issued,  but  the  stock  already  issued,  and  then  held  by  the 
stockholders  of  the  corporation,  was  to  be  assigned  to  the  cred- 
itors, subject  to  a  condition  which  will  hereafter  appear.  The 
stock  thus  to  be  assigned  consisted  of  three  thousand  shares,  of 
$100  each,  making  a  total  of  $300,000.  The  fourth  and  fifth 
paragraphs  of  the  agreement  were  intended  to  define  the  rights 
of  the  general  or  unsecured  creditors  after  they  became  stock- 
holders, and  the  questions  now  in  dispute  grow,  mainly,  out  of 
their  provisions.     The  following  is  their  language  : 

"Fourth.  That  each  certificate  of  stock  assigned  to  each  general  creditor 
shall  be  stamped  on  its  face:    'This  certificate  of  stock  is  held  as  security  for 

the  payment  of  $ ,  without  interest,  and  is  to  be  assigned  to  David  B. 

Grant  on  the  payment  of  the  above  amount.'  All  dividends  paid  on  this 
stock  shall  be  credited  to  account  of  such  payment  and  endorsed  thereon. 

"Fifth.  That  all  the  net  profits  of  the  company,  after  the  payment  of  taxes, 
insurance  and  the  necessary  amount  for  the  proper  maintenance  of  the  prop- 
erty of  the  company  in  its  present  condition  and  capacity,  shall  be  divided 
annually  among  the  stockholders." 

This  agreement  was  subsequently  brought  to  the  attention  of 
the  court  by  petition,  and  the  court,  on  the  application  of  all 
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parties  in  interest,  by  decree,  on  the  14th  day  of  June,  1875, 
directed  the  receiver  to  surrender  to  the  corporation  the  property 
in  his  possession ;  that  the  franchises  and  privileges  of  the  cor- 
])oration  be  restored  to  it,  and  that  the  receiver  be  discharged 
from  further  duty  under  the  order  appointing  him.  This  decree 
was  carried  into  effect.  The  corporation  took  possession  of  the 
property  and  resumed  its  powers,  and  on  the  1st  of  July,  1875, 
commenced  business  again.  The  complainants'  debt  against  the 
corporation  slightly  exceeded  $59,000,  and  they  received,  as  the 
quota  of  stock  to  which  they  were  entitled  under  the  agreement, 
two  hundred  and  three  shares.  The  assets  of  the  corporation 
were  worth,  on  the  1st  day  of  July,  1875,  according  to  a  valua- 
tion then  made  by  its  officers,  $600,000,  divided  as  follows : 

Real  estate $30,000 

Buildings 110,000 

Machinery 160,000 

Merchandise 225,000 

Debts  due 75,000 

The  fairness  of  this  valuation  seems  to  have  been  assented  to 
by  all  parties.  This  is  made  manifest  by  the  fact  that  a  valua- 
tion of  the  property  of  the  corporation  is,  by  the  agreement, 
made  the  standard  by  which  the  net  profits  were  to  be  ascer- 
tained. The  agreement,  it  will  be  remembered,  provides  that 
all  the  net  profits,  after  the  payment  of  taxes  and  insurance, 
"  and  the  necessary  amount  for  the  proper  maintenance  of  the 
property  of  the  company  in  its  present  condition  and  capacity," 
shall  be  divided  annually.  It  is  obvious  that  it  would  be  im- 
possible to  ascertain,  ^vith.  certainty,  what  the  net  gains  of  any 
business  were,  at  any  time  during  its  progress,  where  the  thing 
put  in  as  capital  consisted  of  merchandise,  or  something  else 
than  money,  unless  the  money  value  of  the  thing  contributed  as 
capital  was  fixed  definitely,  at  the  very  outset  of  the  business. 
In  view  of  the  provisions  of  the  agreement,  I  regard  it  as 
entirely  clear  that  the  valuation  made  by  the  officers  was  made 
for  the  purpose  of  fixing,  definitely  and  unalterably,  the  amount 
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of  the  capital  of  the  corporation.  There  is  no  dispute  that  their 
valuation  was  just  and  fair.  The  net  profits  must  therefore  be 
calculated  on  the  basis  or  by  the  standard  thus  prescribed. 

No  division  of  net  profits  was  made  until  February  12th,  1883. 
On  that  day  the  directors  declared  a  dividend  of  twelve  per  cent. 
The  sum  thus  distributed,  in  its  aggregate,  amounted  to  $104,714. 
The  directors,  about  the  1st  of  January,  1883,  caused  a  balance- 
sheet  to  be  made  up,  showing  the  financial  condition  of  the  cor- 
poration on  the  31st  day  of  December,  1882,  and  sent  copies  of 
it  to  the  stockholders.  According  t©  this  statement  the  net 
profits  realized  up  to  December  31st,  1882,  exceeded,  by  nearly 
two-thirds,  the  sum  which  the  directors  ordered  to  be  distributed, 
in  dividends,  on  the  12th  of  February,  1883.  The  net  profits 
shown  on  the  face  of  this  statement  or  balance-sheet  are  a  little 
over  $260,000,  but  the  complainants  contend  that  they  are,  in 
truth,  $50,100  more,  and  that  their  actual  amount  is  $310,100. 
The  value  of  the  assets  of  the  corporation,  as  given  in  this  state- 
ment or  balance-sheet,  is  $50,100  less  than  the  sum  at  which 
they  were  estimated  by  the  officers  of  the  corporation  on  the  1st 
of  July,  1875,  and  thus  the  net  profits  are  made  just  $50,100 
less  than  they  would  have  been  if  the  assets  had  been  put  down 
at  the  same  valuation  that  they  were  given  on  the  1st  of  July, 
1875.  The  change  was  made  in  this  way:  The  value  of  the 
buildings  and  machinery  was  reduced ;  the  buildings  $22,000, 
and  the  machinery  $32,000,  total,  $54,000,  and  the  value  of  the 
real  estate  was  increased  $3,900,  making  the  difference  $50,100. 

The  complainants  insist  that  this  reduction  was  wrongful  as 
to  the  stockholders,  and  that  the  court  should,  on  the  facts  before 
it,  declare  that  the  amount  of  the  net  profits  divisible  under  the 
agreement,  in  the  year  1883,  was  $310,000.  The  decision  of 
this  question  must  be  controlled  by  the  contract.  The  subject  is 
one  that  it  was  competent  for  the  parties  to  regulate  by  contract. 
The  contract  unquestionably  imposes  very  important  limitations 
upon  the  power  of  the  directors.  In  cases  where  the  power  of 
the  directors  of  a  corporation  is  without  limitation,  and  free  from 
restraint,  they  are  at  liberty  to  exercise  a  very  liberal  discretion 
as  to  what  disposition  shall  be  made  of  the  gains  of  the  business 
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of  the  corporation.  Their  power  over  them  is  absolute  so  long 
as  they  act  in  the  exercise  of  an  honest  judgment.  They  may 
reserve  of  them  whatever  their  judgment  approves  as  necessary 
or  judicious  for  repairs  and  improvements,  and  to  meet  contin- 
gencies, both  present  and  prospective.  And  their  determination 
in  respect  to  these  matters,  if  made  in  good  faith  and  for  honest 
ends,  though  the  result  may  show  that  it  was  injudicious,  is  final, 
and  not  subject  to  judicial  revision.  But  the  directors  of  this 
corporation  have  no  such  power.  The  contract  takes  it  from 
them.  The  disposition  of  the  net  profits  is  not  to  be  governed 
by  the  discretion  or  judgment  of  the  directors,  but  by  the  rule 
prescribed  by  the  contract.  The  contract  prescribes  the  standard 
by  which  the  rights  of  the  stockholders  to  the  profits  are  to  be 
measured,  and  the  directors,  in  disposing  of  them,  have  no  right 
of  judgment,  but  must  perform  their  contract  obligations.  The 
purposes  to  which  the  net  profits  must  be  applied  are  limited 
and  defined  by  the  contract ;  they  are  to  be  used  to  pay  taxes 
and  insurance,  and  to  keep  the  works  of  the  corporation  in  the 
condition  and  up  to  the  capacity  they  had  on  the  1st  of  July, 
1875,  and  the  balance  must  be  distributed  to  the  stockholders. 
The  obligation  created  by  the  contract  in  this  respect  is  plain 
and  imperative.  The  directors  have  no  power  and  no  right  to 
apply  them  to  any  other  purpose,  and  if  they  should  do  so  they 
would  violate  their  contract.  No  part  of  them  can  be  reserved 
to  be  employed  as  working  capital.  The  stockholders  have 
already  contributed  all  the  means  for  that  purpose  that  their 
obligation  requires  them  to  furnish.  The  $50,100  in  question 
were  not  reserved  to  be  expended  in  repairs  and  improvements, 
in  order  to  put  the  works  of  the  corporation  in  the  condition, 
and  bring  them  up  to  the  capacity  they  had  in  July,  1875. 
Had  the  directors  set  apart  a  fund  out  of  the  net  profits  to  be 
used  for  those  purposes,  it  is  quite  evident,  I  think,  that  their 
action,  in  that  regard,  would  have  been  within  the  fair  scope  of 
their  power.  The  amount  necessary  to  be  expended  in  any  year 
for  such  purposes,  I  suppose,  can  never  be  fixed  in  advance  with 
anything  like  certainty  or  precision,  and  the  contract  should, 
therefore,  be  construed  as  having  submitted  the  decision  of  that 
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question,  to  a  very  large  extent,  to  the  discretion  of  the  directors. 
It  may  not  be  entirely  accurate  to  say  that  any  action  taken  by 
the  directors  on  this  subject,  in  good  faith,  would  conclude  the 
stockholders,  and  wholly  exclude  judicial  inquiry  as  to  whether 
or  not  their  action  had  violated  the  contract,  yet  this,  I  think, 
may  be  safely  said,  that  if  a  court  should  be  called  upon  to  re- 
view the  action  of  the  directors  in  that  regard,  it  would  be 
Dound,  in  deciding  the  question  whether  the  contract  had  been 
violated  or  not,  to  adopt  the  same  standard  of  judgment  as  that 
which  should  have  governed  the  action  of  the  directors,  and  not 
to  adjudge  that  the  contract  had  been  violated,  unless  it  was 
made  clearly  to  appear  that  the  stockholders  had  been  deprived 
of  some  right  plainly  secured  to  them  by  the  contract. 

There  is  nothing,  however,  in  the  action  of  the  directors  which 
gives  either  pledge  or  indication  that  the  $50,100  will  be  ap- 
propriated for  purposes  authorized  by  the  contract.  The  book 
of  minutes  of  the  corporation  contains  no  record  of  their  action. 
All  they  have  done  is  to  mark  down  the  value  of  the  buildings 
and  machinery.  This  was  done,  they  say,  because  they  believed 
that  se\"en  years'  Avear  and  tear  had  depreciated  them  to  the  ex- 
tent that  their  value  was  reduced,  but  the  proofs  show  that,  dur- 
ing that  period,  nearly  $100,000  had  been  expended  in  their 
maintenance.  It  is  manifest,  I  think,  that  the  stockholders  have 
a  right,  under  the  agreement,  to  have  this  matter  dealt  with  in  a 
manner  very  different  from  that  in  which  it  would  appear  it  has 
been  dealt  with.  If  the  buildings  or  machinery  are  out  of  re- 
pair, or  need  to  be  renewed,  so  that  some  part  of  the  net  profits 
must  be  expended  to  put  the  works  of  the  corporation  in  the 
condition  and  to  raise  them  to  the  capacity  they  had  in  July, 
1875,  the  stockholders  have  a  right  to  have  the  judgment  of  the 
directors  as  to  how  much  shall  be  expended  for  each  of  those 
purposes,  and  if  net  profits  are  reserved,  they  also  have  a  right 
to  know  for  what  purpose  they  are  reserved,  in  order  that,  if  the 
purpose  is  one  not  authorized  by  the  contract,  they  may  challenge 
the  action  of  the  directors,  and  if  it  is,  that  they  may  know  how 
the  net  profits  have  been  disposed  of.  Although  there  is  no  ex- 
press provision  of  the  contract  so  declaring,  yet  I  think,  when 
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the  contract  is  examined  with  a  view  of  ascertaining  what  were 
the  principal  objects  of  the  parties,  there  can  be  little  doubt  that 
one  of  them  was  that  the  works  of  the  corporation  should  be 
constantly  kept  up  to  the  capacity  they  had  in  July,  1875.  On 
that  part  of  the  contract  being  fully  performed  rested  the  main 
hope  that  either  its  present  or  ultimate  purpose  would  be  accom- 
plished. And  I  regard  it  as  entirely  clear  that  the  stockhold- 
ers have  a  right  to  have  that  part  of  the  contract  faithfully  kept. 
On  the  case  as  it  now  stands,  the  complainants  are,  in  my  judg- 
ment, entitled  to  a  declaration  that  the  amount  of  net  profits, 
shown  by  the  balance-sheet  of  December  31st,  1882,  was 
$310,000,  and  that  the  reduction  made  in  the  valuation  of  the 
buildings  and  machinery  was  erroneous. 

The  remaining  and  more  important  question  is.  Were  the 
stockholders  entitled  under  the  contract  to  a  larger  dividend  in 
1883  than  that  which  the  directors  declared  ?  They  distributed 
nearly  $105,000.  This  left  of  the  $310,000  nearly  $205,000. 
If  this  balance  consisted  of  money,  or  of  securities  which  could 
easily  and  readily  be  converted  without  loss,  there  can  be  no 
doubt  that  the  directors  were  bound  by  the  contract  to  divide  it. 
The  proofs  show  that,  on  December  31st,  1882,  the  corporation 
held  railroad  securities,  consisting  of  notes  and  bonds,  which  had 
been  taken  in  payment  for  locomotives,  for  a  little  over  $212,000. 
Tliey  had  been  taken  at  par.  These  were,  of  course,  included 
in  the  statement  of  December  31st,  1882,  and  represented  in  part 
the  sum  shown  on  that  statement  to  be  net  profits.  None  of 
them  were  then  due,  and  none  became  due  until  February  10th, 
1883.  After  that  date  portions  of  some  of  tliem  fell  due  every 
month,  and  portions  of  others  every  quarter.  The  one  having 
the  longest  period  to  run  will  not  mature  until  January  1st, 
1888.  The  securities  were  not  sold  at  the  New  York  stock  ex- 
change and  had  no  market  value.  The  proof  is  that  they  were 
absolutely  unsalable.  They  were  taken,  as  already  stated,  in  pay- 
ment for  locomotives.  The  corporation  was  created  for  the  pur- 
pose of  manufacturing  and  selling  locomotive  engines  and  other 
machinery.  The  contract  under  which  the  corporation  resumed 
business  imposes  no  limitation  upon  the  power  of  the  directors 
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to  make  contracts  in  carrying  on  its  business.  Their  authority, 
in  that  respect,  is  full  and  complete.  They  are  competent  to  make 
any  contract  which  may  be  necessary  or  fit  and  proper  to  enable 
the  corporation  to  accomplish  the  purposes  of  its  creation.  Ang, 
&  A.  on  Corp.  §  2S6 ;  Fidd  on  Corp.  §  746.  The  question  of 
the  expediency  of  making  a  contract,  which  is  within  the  capac- 
ity of  the  corporation,  is  committed  absolutely  to  the  judgment 
of  its  managers,  by  whom  alone  it  can  act,  and  so  long  as  they 
keep  within  the  power  conferred  upon  the  corporation,  and  act 
in  good  faith,  with  honest  motives  and  for  honest  ends,  their 
contracts  are  valid,  and  conclude  the  proprietors  of  the  corpora- 
tion. Elkins  V.  Camden  and  Atlantic  R.  R.  Co.,  9  Stew.  Eq. 
241.  It  would  seem,  therefore,  to  be  entirely  clear  that  the 
directors,  in  accepting  these  securities  in  payment  for  locomo- 
tives, did  nothing  which  was  not  clearly  within  the  power  com- 
mitted to  them.  The  true  statement  of  the  case,  then,  would 
seem  to  be  this,  profits  have  been  made,  provided  the  securities 
whicli  the  directors  have  rightfully  taken  in  the  proper  prosecu- 
tion of  the  business  of  the  corporation,  are  paid,  or  can  be  col- 
lected, but  not  otherwise.  If  it  should  turn  out  that  part  of  the 
securities  can  be  collected,  and  part  cannot,  or  cannot  otherwise 
be  converted,  the  part  not  paid  or  convei*ted  will,  in  no  sense,  be 
entitled  to  be  regarded  as  profits. 

The  words  "  net  profits  "  define  themselves.  They  mean  what 
shall  remain,  as  the  clear  gains  of  any  business  venture,  after 
deducting  the  capital  invested  in  the  business,  the  expenses  in- 
curred in  its  conduct,  and  the  losses  sustained  in  its  prosecution. 
If,  as  in  this  case,  merchandise  is  sold  and  securities  payable  at  a 
future  day  are  taken  in  payment,  it  is  entirely  proper — njiy,  if 
accuracy  is  desired,  it  is  indispensable — that  in  making  a  state- 
ment of  the  condition  of  the  business,  the  securities  should  be 
put  down  as  part  of  its  assets,  and  they  must,  as  a  general  rule, 
if  the  statement  shows  that  profits  have  been  made,  represent  the 
profits  either  wholly  or  in  part.  And  if,  subsequently,  in 
attempting  to  collect  them,  losses  are  sustained  or  expenses  in- 
curred, the  sum  shown  as  profits  will  be  reduced  just  to  the  ex- 
tent of  such  ''^'21?  or  expense.     Now,  the  agreement  in  this  case 
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requires  that  the  net  profits  shall  be  distributed  annually  to  the 
stockholders,  but  it  is  quite  obvious,  I  think,  that  what  the 
parties  meant  by  the  words  "  net  profits,"  as  here  used,  was  not  the 
whole  sum  appearing  as  net  profits  on  any  annual  statement,  if 
such  sum  represented  securities  taken  by  the  corporation  in  the 
ordinary  course  of  its  business,  which  were  not.  yet  due,  and 
which  could  not  be  converted,  except  at  a  price  much  less  than  that 
which  the  corporation  had  given  fi^r  them,  but  what  they  meant 
was  net  gains  which  had  been  actually  realized,  or  which  could 
be  quickly  realized  without  loss  by  a  sale  of  the  assets  represent- 
ing the  profits. 

Two  fundamental  objects  are  apparent  on  the  face  of  the  con- 
tract. They  are,  first,  that  the  creditors  who  hold  the  stock 
of  the  corporation  as  security  for  their  debts  shall  be  paid  out  of 
the  net  profits  of  its  business ;  and,  second,  that  the  persons  who 
assigned  their  stock  as  security  for  the  debts  of  the  corporation, 
shall,  as  soon  as  the  debts  are  paid,  have  their  stock  returned  to 
them.  The  directors  are  bound,  in  conducting  the  business  of 
the  corporation,  to  have  regard  to  both  of  these  objects,  and,  if 
possible,  so  to  manage  its  affairs  that  both  may  be  ultimately  ac- 
complished. If  the  directors  were  to  attempt  to  sell  the  securities 
of  the  corporation,  which  they  had  taken  at  par,  and  which  were 
maturing  at  short  dates  and  at  frequent  intervals,  at  merely 
nominal  prices,  or  at  prices  far  below  their  face  value,  they 
would  attempt  to  do  what,  in  my  judgment,  would  constitute  a 
flagrant  breach  of  duty  against  both  classes  of  cestuis  que  trust — 
both  those  who  have  the  present  interest,  and  those  who  have  a 
prospect  of  having  an  ultimate  interest.  To  divide  the  securities 
in  kind  is  an  impossibility.  The  only  other  method  open,  then, 
is  by  a  sale  of  them,  and  that,  according  to  the  proofs,  is  also  an 
impossibility,  or,  if  not,  it  can  only  be  effected  at  a  loss  which 
would  be  ruinous  to  all  concerned.  My  conclusion  is  that  the 
complainants  were  not  entitled  to  a  greater  dividend  in  1883 
than  that  which  the  directors  declared. 
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In  addition  to  the  statutory  requirements  as  to  their  investments,  the  man- 
agers of  a  savings  bank  were,  by  an  order  of  the  court  of  chancery,  directed  to 
invest  certain  deposits  in  government  bonds  and  otlier  specified  securities. 
They  invested  about  $2,000,000  in  government  bonds,  and  then  delivered  the 
bonds  to  F.  &  H.,  in  New  York,  who  converted  them  into  money.  They  also 
loaned  F,  &  H.  about  $845,000  in  cash,  which  had  been  received  by  them  from 
depositors,  under  an  agreement  that  F.  &  H.  should  pay  them  interest  therefor, 
and  should  also  keep  in  their  (F.  &  H.'s)  vault  in  a  box  "  good  securities  "  suflB- 
cient  to  cover  the  bonds  and  the  cash.  F.  &  H.  failed  in  business,  and  the  box, 
to  which  F.  &  H.  alone  had  access,  was  then  found  to  contain  no  securities 
whatever.  F.  &  H.  were  unable  to  return  the  bonds  or  the  money,  although 
they  did  turn  over  to  the  managers  miscellaneous  securities,  appraised  at  nearly 
$2,000,000,  in  lieu  of  the  bonds.  The  receiver  (the  complainant)  endeavored 
to  collect  the  bonds  and  money  of  F.  &  H.  but  was  unsuccessful,  and  he  finally 
agreed  to  sell  and  assign  to  them  the  bank's  interest  in  the  bonds,  and  to  re- 
lease them  from  all  liability  to  the  bank  for  the  bonds  and  money,  on  condi- 
tion that  they  would  pay  him  $845,000,  the  amount  of  cash  loaned  to  them, 
which  they  did,  and  he  thereupon  executed  the  release.  The  receiver  alleges, 
in  his  bill,  that,  when  he  made  this  agreement  with  F.  &  H.,  he  was  ignorant 
of  the  managers'  breaches  of  trust,  which  they  then  concealed  and  denied. 
One  of  the  managers  is  dead,  and  his  executors  have  been  joined  as  defendants. 

The  receiver  filed  a  bill  setting  forth  the  foregoing  facts,  and  alleging  that* 
by  reason  of  the  diflTerence  in  value  between  the  government  bonds  and  the 
miscellaneous  securities  turned  over  to  the  managers  in  lieu  thereof,  and  by 
r.eason  of  the  managers'  negligence,  illegal  acts  and  breaches  of  trust,  the  bank 
had  suffered  a  loss  of  $400,000,  and  praying  that  the  managers  might  be  decreed 
to  make  that  loss  good.     On  demurrer — Held, 

{ 1 )  That  F.  &  H.  were  not  necessary  parties. 

(2)  That  the  receiver's  agreement  with  F.  &  H.  did  not  release  the  mana- 
gers' liability  for  their  frauds,  and  for  their  violations  of  the  statute  and  the 
chancellor's  order ;  nor  did  it  ratify  their  acts,  because  there  can  be  no  legal 
ratification  of  a  fraud  or  tort ;  nor  did  it  deprive  the  managers  of  a  right  to 
contribution  from  F.  &  H.,  in  case  they  should  eventually  be  held  liable, 
because  there  can  be  no  legal,  enforceable  contribution  ameng  tort-feasors ; 
nor  did  it  damnify  them  by  depriving  them  of  a  right  of  action  against  F.  &  H., 
because  such  right,  at  best,  was  a  mere  right  to  sue  F.  &  H.  without  any  rea- 
sonable prospect  of  realizing  anything  from  F.   &  H.,  who  were  and  are 
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insolvent,  but,  on  the  contrary,  the  receiver  thereby  obtained  from  F.  &  H. 
$845,000  for  the  depositors,  and  reduced  the  managers'  liability,  if  any,  corre- 
spondingly. 

(3)  That  the  loaning  or  delivering  of  the  bonds  to  F.  &  H.  was  as  palpable 
a  violalion  of  the  statute  and  of  the  chancellor's  order  as  the  loaning  of  the 
money  to  F.  &  H.,  because  the  managers'  duty  and  directions  required  them 
not  only  to  invest  the  deposits  according  to  law,  but  also  to  preserve  those 
investments  intact  afterwards. 

(4)  That  the  esecutors  of  the  deceased  manager  are  liable  to  respond  out  of 
his  estate  for  his  frauds  as  manager,  if  any  be  proved,  and  hence  they  are 
proper  parties. 

(5)  That  the  managers  are  trustees,  and  their  duties  and  obligations  and 
liabilities  as  such  render  them  personally  responsible  for  their  breaches  of 
trust. 

(6)  That  the  extent  of  or  exempt-ion  from  liability  of  any  particular  manager 
because  he  was  or  was  not  a  member  of  a  committee  of  the  board  having 
exclusive  knowledge  and  authority  as  to  the  investments  of  the  bank's  funds, 
or  otherwise,  cannot  be  considered  on  demurrer. 

(7)  That  the  fact  that  the  receiver  has,  on  selling  $800,000  of  the  miscel- 
laneous securities  turned  over  by  F.  &  H.,  realized  about  $3,000  more  than 
those  securities  were  appraised  at,  is  not  sufficient  to  sustain  the  managers' 
contention  that  the  receiver  will,  on  selling  the  balance,  presumptively  realize 
enough  more  to  reimburse  the  bank  entirely,  and  that  hence  there  will  be  no 
liability,  in  fact,  on  their  part,  as  against  the  receiver's  averment  that  the  bank 
will  sustain  a  loss  of  |400,000  through  their  neglect  and  fraud. 


Mr.  F.  W.  Stevens  and  Mr.  J.  D.  Bedle,  for  complainant. 

Mr.  Henry  Young,  for  Shouley  &  Young,  defendants. 

Mr.  C.  Borcherling  and  Mr.  J.  R.  Emery,  for  Reeves's  execu- 
tors. 

Mr.  F.  Frelinghuysen,  for  Mercer. 

Mr.  George  W.  Huhhell,  for  Hubbell,  Miller  &  Watson. 

Mr.  F.  H.  Teese  and  Mr.  H.  C.  Pitney,  for  Darcy. 

Mr.  J.  W.  Taylor,  for  Baldwin  Jind  others. 

Mr.  T.  N.  McCarter,  for  Dodd  and  others. 
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Bird,  V.  C. 

The  bill  in  this  case  was  filed  by  the  complainant,  who  had 
been  appointed  receiver  of  the  Newark  Savings  Institution, 
against  the  managers  of  that  institution,  to  recover  from  them 
the  losses  which  resulted  from  the  illegal  use  of  the  securities 
and  of  the  moneys  of  the  institution  by  them.  To  this  bill, 
nine  demurrers  have  been  filed ;  six  of  them  are  general  and 
three  for  want  of  parties.  Hence,  is  there  a  want  of  necessary 
parties,  or  is  there  an  absence  of  equity  ?  These  inquiries  cover 
the  case.  I  must  be  guided  by  the  statement  of  the  facts  in 
the  bill,  so  far  as  they  are  well  pleaded. 

The  bill  shows  the  insolvency  of  the  bank  and  the  appoint- 
ment of  the  complainant  as  receiver ;  shows  the  origin  of  the 
bank  and  the  laws  upon  which  it  rested,  and  which  directed  the 
manner  of  transacting  business  and  fixed  or  prescribed  the 
duties  of  its  officers ;  shows  that,  on  the  12th  day  of  December, 
1877,  the  institution  was  embarrassed,  and  that  on  that  day  the 
chancellor  ordered  :  "  That  all  deposits  in  said  institution  made 
on  or  after  the  12th  day  of  December,  1877,  and  until  the  further 
order  of  the  court,  shall  be  treated  as  special  deposits  and  invested 
only  in  the  bonds  of  this  state,  the  city  of  Newark  and  the  United 
States ;"  shows  that,  on  the  2d  day  of  June,  1880,  on  applica- 
tion by  the  managers  of  the  institution,  an  order  was  made  by 
the  chancellor,  permitting  them  to  invest  fifty  per  cent,  of  said 
special  deposits  on  first  bond  and  mortgage  on  real  estate  in  this 
etate ;  shows  that  the  managers  of  the  institution,  during  the  time 
of  the  acts  complained  of,  were  Daniel  Dodd,  A.  Bishop  Baldwin, 
Henry  G.  Darcy,  H.  Hugo  Frauzel,  Algernon  S.  Hubbell,  Charles 
S.  Haines,  Francis  Mackin,  William  T.  Mercer,  Henry  H.  Miller, 
Daniel  Price,  William  Rankin,  Abner  S.  Reeve,  Bernard  M. 
Shouley,  George  Watson  and  Charles  E.  Young ;  shows  which 
of  these  composed  the  funding  and  which  the  auditing  commit- 
tees; shows  that,  on  the  7th  day  of  January,  1884,  said  Abner 
S.  Reeve  died,  and  names  his  executors ;  shows  "  that  there  was 
realized,  out  of  the  sale  of  the  four  per  cent,  bonds,  of  the  par 
value  of  $550,000,  the  sura  of  $660,000 ;  this  sum  was  lent  to 
the  firm  of  Fisk  &  Hatch,  to  whom  had  been  before  loaned, 
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and  who  then  had  in  hand,  the  additional  sum  of  $458,599.85  ; 
the  amount  thus  lent  was  increased  in  the  month  of  October, 
in  the  same  year,  to  $1,600,000,  and  in  the  month  of  Janu- 
ary, 1883,  to  $1,750,000;"  shows  that  "in  said  last-named 
month,  an  agreement  was  made  between  said  managers  and 
said  firm,  that  the  money  thus  lent  should  remain  in  the  hands 
of  said  firm,  '  right  along — say  for  a  year — except  as  any  part 
of  it  might  be  sooner  required  to  meet  extraordinary  or  un- 
expected demands '  from  the  depositors  of  said  institution,  the 
said  firm  paying  interest  thereon  at  the  rate  of  five  per  cent,  as 
a  permanent  rate,  and  keeping  at  all  times,  in  the  city  of  New 
York,  in  a  box  belonging  to  them  (the  said  firm)  of  which  they 
alone  had  the  key,  and  to  which  they  alone  had  access,  a  sufficient 
amount  of  good  securities  to  cover  the  amount  with  ample  mar- 
gin ;  that  said  moneys  so  loaned  remained  in  the  hands  of  Fisk 
&  Hatch  until  about  the  29th  day  of  March,  1883,  when  the 
said  managers  requested  the  said  firm  to  convert  the  same  tem- 
porarily into  bonds  of  the  United  States,  to  answer  a  temporary 
purpose ;  to  this  conversion  the  said  firm  consented,  and  reported 
to  said  institution  that  they  had  purchased  with  said  money  and 
with  other  money  belonging  to  said  institution  bonds  of  the 
United  States  of  the  par  value  of  $2,000,000,  bearing  interest  at 
the  rate  of  three  per  cent.,  and  bonds  of  the  United  States  of  the 
par  value  of  $700,000,  bearing  interest  at  the  rate  of  four  and  a 
half  per  cent. ;  of  these,  as  soon  as  the  temporary  purpose  for 
which  the  money  was  directed  to  be  procured  was  answered,  three 
per  cent,  bonds  of  the  par  value  of  $1,000,000,  four  and  a  half 
per  cent,  bonds  of  the  par  value  of  $200,000,  were  sold  during 
the  month  of  April,  1883;  all  the  residue  of  said  bonds  re- 
mained, by  permission  of  said  managers,  in  the  hands  of  Fisk  & 
Hatch,  who  had  the  privilege  of  using  them  in  lieu  of  the  money 
agreed  to  be  lent  as  aforesaid,  until  on  or  about  August  15th, 
1883,  when  the  $1,000,000  of  three  per  cent,  bonds,  parcel  of 
said  residue,  were  taken  to  Newark  and  thereafter  kept  in  the 
vaults  of  the  institution,  but  the  four  and  a  half  per  cent,  bonds, 
so  reported  purchased  and  still  remaining  unsold  (the  par  value 
of  which  amounted  to  $500,000),  were  allowed  by  the  said  man- 
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agers  to  remain  in  the  possession,  use  and  control  of  the  said 
Fisk  &  Hatch  until  their  failure  on  the  15th  day  of  May,  1884, 
as  an  equivalent  in  part  for  the  money  agreed  to  be  loaned  in 
January  as  aforesaid ; "  and  shows  that  said  transaction  was  con- 
trary to  law  and  to  the  orders  of  the  court ;  shows  that  after  the 
temporary  purpose  of  the  conversion  of  money  into  bonds  had 
been  answered,  the  managers  began  again  to  lend  money  to  said 
firm  subject  to  the  terms  of  said  agreement — April  30tli,  1883, 
amounting  to  about  $222,000;  on  July  31st,  1883,  to  $506,000, 
increasing  until  February  29th,  1884,  when  it  amounted  to 
$987,000,  all  which  was  in  addition  to  the  $500,000  four  and  a 
half  per  cent,  bonds  above  mentioned ;  shows  that  this  money 
was  again  converted  into  bonds  of  the  United  States  for  a  few 
days,  and  the  bonds  almost  immediately  reconverted  into  money, 
and  this  money  again  lent  to  Fisk  &  Hatch  April  30th,  1884; 
the  amount  thus  lent  was  $851,000,  and  at  the  time  of  the  fail- 
ure of  said  firm,  May  15th,  1884,  $845,532.04;  shows  that  to 
secure  said  loan,  said  firm  deposited  in  said  box,  at  different  times, 
bonds  of  the  United  States,  of  the  Chesapeake  and  Ohio  railroad, 
of  the  Elizabeth,  Lexington  and  Big  Sandy  railroad,  and  stock 
of  the  Central  Pacific  Eailway  Co.,  which  were  used  and  changed 
by  said  firm  as  suited  their  convenience ;  shows  that  said  firm, 
at  all  times,  exercised  complete  control  over  said  collaterals,  and 
that  when  they  failed  they  had  all  been  used  and  the  money 
so  lent  to  it  remained  without  security ;  shows  other  similar 
transactions  between  the  institution  and  said  firm;  shows  that 
when  Fisk  &  Hatch  failed  (May  15th,  1884)  they  ought  to 
have  had  in  their  possession  United  States  bonds  amounting  to 
$2,037,000,  the  market  value  of  which  was  $2,329,600,  and 
money  to  the  amount  of  $846,632.04,  constituting  more  than 
one-half  of  the  entire  assets  of  said  institution ;  shows  that  on 
May  15th,  1884,  Fisk  &  Hatch  became  insolvent,  and  stopped 
business ;  their  liabilities  greatly  exceeded  their  assets ;  shows 
that  they  had  pledged,  sold,  or  otherwise  disposed  of  all  of  the 
said  bonds,  and  were  unable  to  return  the  said  money  so  loaned 
to  them ;  shows  that  Fisk  &  Hatch  transferred  to  the  president 
of  said  institution,  on  account  of  their  liability,  a  large  number 


128  CASES  IN  CHANCERY.  [40  Eq. 

Wilkinson  v.  Dodd. 

of  miscellaueous  securities ;  shows  that  the  loss  to  said  institution 
from  said  transaction  with  Fisk  &  Hatch  is  over  $400,000, 
which  resulted  from  the  gross  negligence  or  breach  of  trust  of 
the  said  managers ;  that  these  transactions  produced  the  insolv- 
ency of  said  institution ;  shows  that  complainant  made  diligent 
efforts  to  obtain  from  Fisk  &  Hatch  the  money  due  to  the  insti- 
tution from  them ;  that  he  could  not  do  so  by  legal  process,  and 
that  if  he  commenced  legal  proceedings  they  would  make  an 
assignment  of  such  property  as  they  still  had,  which  was  signifi- 
cant in  amount,  in  which  event  but  little,  if  anything,  would  be 
realized ;  that  they  informed  complainant  that  they  would  be 
able  to  borrow  said  $845,632.04,  and  would  pay  it  to  him,  pro- 
vided he  would  immediately  release  them  from  all  further  lia- 
bility to  said  institution,  but  that  only  on  such  condition  could 
such  money  be  obtained  -,  that  being  satisfied  that  said  represen- 
tations were  true,  and  by  advice  of  counsel,  and  as  the  only 
means  of  obtaining  from  said  firm  for  said  institution  and  its 
depositors  any  further  sum  of  money  or  other  valuable  thing, 
he  did,  on  May  29th,  1884,  enter  into  an  agreement  under  his  hand 
and  seal  with  Fisk  &  Hatch,  in  and  by  which  it  was  recited  that 
Fisk  &  Hatch  had  received  United  States  b.onds  of  the  par  value 
of  $2,036,000,  and  for  account  of  said  institution,  $845,632,  and 
that  said  Fisk  &  Hatch  had  delivered  certain  securities  to  said 
institution,  in  lieu  of  said  bonds,  and  that  since  all  such  transac- 
tions the  complainant  had  been  appointed  receiver,  and  that  they 
had  agreed  to  settle  their  differences,  and  declared  that  Fisk  & 
Hatch,  in  consideration  of  the  sale  to  them  of  said  government 
bonds  by  said  complainant,  sold  and  transfen-ed  to  him  all  of 
certain  choses  in  action  and  property  therein  referred  to,  in  con- 
sideration of  which  said  receiver  bargained,  sold,  transferred  and 
set  over  unto  said  Fisk  &  Hatch  all  of  said  government  bonds, 
and  then  further  recited  that  Fisk  &  Hatch  had  paid  to  the 
receiver  $847,862.49  for  principal,  and  $2,232.45  for  interest,  to 
the  date  of  said  agreement,  and  added  : 

"  It  is  mutually  understood  and  agreed,  by  and  between  the  parties  hereto, 
that  all  matters  in  difference  whatsoever  between  the  parties  hereto  and  be- 
tween the  parties  of  the  first  part  and  the  Newark  Savings  Institution,  we  at 
an  end.  and  definitely  adjusted  hereby." 
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The  bill  alleges  that  at  the  time  of  the  execution  of  said  agree- 
ment the  said  receiver  was  ignorant  of  the  aforesaid  breaches  of 
trust  and  illegal  acts  which  rendered  said  managers  liable ;  that 
said  manao-ers  then  denied  and  concealed  them,  and  alleges  that 
he  did  not  intend  to  release  them,  and  alleges  that  the  said  pre- 
tended sale  of  bonds  was  impossible,  as  they  were  not  then  in 
the  possession  or  ownership  of  the  said  receiver  or  of  said  insti- 
tution ;  and  that  said  agreement  was  executed  as  the  only  means 
of  saving  to  the  depositors  a  considerable  portion  of  the  money 
due  from  said  firm. 

The  prayer  is  that  said  managers  may  be  decreed  to  have 
occasioned,  by  their  negligence,  illegal  acts  and  breaches  of  trust, 
the  loss  saifered  by  said  institution  at  the  hands  of  Fisk  & 
Hatch,  and  that  they  and  the  executors  of  said  Abner  S.  Reeves, 
out  of  his  estate,  may  be  decreed  to  make  good  the  same. 

Fisk  &  Hatch  were  not  made  parties ;  and  it  is  said  that  this 
is  a  fatal  omission.  Most  eminent  text-writers,  Perry  and  Lewin, 
are  relied  upon,  the  latter  comprehending  all  that  has  been  said 
by  way  of  principle.  He  says  :  "  If  co-trustees  commit  a  breach 
of  trust,  a-nd  a  third  party  reaps  the  benefit,  he  must  also,  as  a 
quasi  trustee,  be  made  a  defendant ;  since  he  is  liable  to  be  sued 
by  the  cestui  que  trust,  and  the  equities  between  himself  and  the 
cotrustees  ought  to  be  settled  so  far  as  is  practicable."  Lewin 
on  Trusts  (Am.  ed.)  84.6.  And  several  cases  have  been  referred 
to  as  fully  sustaining  this  proposition ;  one  of  them  is  Munch  v. 
Gockerell,  8  Sim.  217.  In  this  case  it  was  plainly  admitted  that 
there  may  be  many  special  circumstances  which  will  prevent  the 
application  of  the  general  rule.  In  that  case  the  bill  was  filed 
against  only  part  of  the  original  trustees  who  had  been  guilty  of 
a  breach  of  trust.  I  think  the  case  did  not  involve  the  question 
raised  now. 

Another  case  referred  to  is  Perry  v.  Knott,  4-  Beav.  179,  in 
which  the  question  was  whether  all  of  the  original  trustees  should 
be  brought  in  upon  bill  filed  to  establish  a  breach  of  trust  by  one 
of  them.  But,  in  that  case,  the  master  of  the  rolls  said :  "  I 
may,  Avithout,  hesitation,  say  this — that  the  difficulties  under 
which  parties  labor  who  seek  to  have  relief  in  such  cases,  in 
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respect  of  necessary  parties,  must  be,  before  a  very  long  time, 
considerably  alleviated."  Another  case  is  Consett  v.  Bell,  1  Y. 
&  C  Ch.  569,  in  which  it  was  said  that  a  defendant  should  not 
have  been  made  a  party.  He  was,  in  some  way,  connected  with 
the  alleged  breach  of  trust.  The  court  said  he  was  a  proper 
party ;  but  did  not  say  that  he  was  a  necessary  party.  The  ca.se 
of  Salomons  v.  Laing,  12  Beav.  377,  went  no  further  than  to 
say  that  one  of  the  defendants  was  a  proper  party.  The  case 
of  Williams  v.  Allen,  29  Beav.  292,  can  scarcely  be  claimed  as 
applicable,  since  in  that  case  the  absent  persons  had  an  interest 
in  the  fund  for  life ;  and  clearly  the  court  could  not  tell  to  what 
extent  to  charge  the  trustee  until  the  rights  of  the  persons  having 
the  life  interest  were  determined,  and  that  could  not  be  done  in 
their  absence.  And  it  is  my  judgment  that  the  case  of  Wright 
v.  Wood,  12  Jur.  595,  is  still  further  from  the  point.  In 
Hutchinson  v.  Reed,  Hoff.  Ch.  316,  cited  by  Perry,  §  877, 
note  5,  one  of  the  questions  was  with  respect  to  the  ownership 
of  the  fund  in  controversy,  and  of  course  those  who  might  have 
a  just  claim  were  necessary  parties.  Mr.  Perry  refers,  also,  to 
Bailey  v.  Inglee,  2  Paige  278,  but  the  chancellor  said :  "  Per- 
sons are  necessary  parties  when  no  decree  can  be  made  respecting 
the  subject-matter  of  litigation  until  they  are  before  the  court, 
either  as  complainants  or  defendants,  or  where  the  defendants 
already  before  the  court  have  such  an  interest  in  having  them 
made  parties,  as  to  authorize  those  defendants  to  object  to  pro- 
ceeding without  such  parties.  There  is  also  another  class  of 
cases  where  persons  who  are  not  absolutely  necessary  as  parties 
may  be  made  defendants  at  the  election  of  the  complainant. 
Thus,  if  a  trustee  has  parted  with  the  trust  fund,  the  cestui  que 
trust  may  proceed  against  the  trustee  alone  to  compel  satisfaction, 
or  the  fraudulent  assignee  may  be  joined  with  the  trustee  at  the 
election  of  the  complainant."  Lund  v.  Blonshard,  4-  Hare  9,  cited 
by  the  last  authority,  is  interesting,  showing,  as  it  does,  how  certain 
shareholders  were  necessary  parties,  and  showing,  also,  what  prin- 
ciples are  useful  in  determining  who  are  proper  and  who  are 
necessary  parties.  Upon  the  last  point  it  is  observed ;  "  It  is 
difficult  to  lay  down  any  general  rule  as  to  the  fmme  of  a  suit  by 
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a  cestui  que  trust,  in  respect  of  claims  against  strangers,  as  debt- 
ors, or  liable  to  the  trust  by  reason  of  the  misconduct  of  the 
trustees  or  parties  to  whom  the  stranger  is  primarily  liable. 
There  are  apparently  three  forms  of  suit  applicable  to  such  cases, 
according  to  circumstances.  First,  the  cestui  que  trust  may  not 
be  entitled,  or,  at  least,  not  able,  usefully,  to  do  more  than 
compel  his  trustees  to  allow  him  to  sue  the  third  party  at  law, 
as  in  the  case  of  a  claim  for  unliquidated  damages,  and  no  collu- 
sion between  the  debtor  and  the  trustee.  Secondly,  the  relief 
against  the  third  party  may  be  such  as  a  court  of  equity  will 
administer,  and  the  cestui  que  trust  may  be  entitled  to  sue  the 
trustees  and  the  third  party  jointly,  but  be  bound  to  confine  his 
suit  to  that  specific  matter  in  respect  of  which  alone  the  third 
party  is  liable.  *  *  *  Thirdly,  there  are  cases  in  which  the 
thh'd  party,  against  whom  a  limited  demand  is  made,  may  prop- 
erly be  made  a  party  to  a  suit  for  the  general  administration  of 
a  trust,  with  which,  except  in  respect  of  that  limited  demand, 
he  has  no  concern." 

Perry,  in  his  work  on  Trustees,  section  879,  also  says :  "  If  a 
person  holding  a  fiduciary  relation,  is  guilty  of  something  more 
than  a  mere  breach  of  trust  or  of  civil  obligation,  as  if  he 
commits  a  tort  or  delictum,  or  a  fraudulent  or  a  criminal  act,  he 
may  be  pursued  aloue,  and  his  cotrustees  need  not  be  joined,  nor 
even  his  confederates  in  the  wrong."  He  cites  Attorney-  General 
V.  Wilson,  1  Craig  &  Ph.  1,  28.  In  this  case  the  court,  in 
speaking  of  the  duties  of  the  members  of  a  corporation,  says : 
'^As  members  of  the  governing  body,  it  was  their  duty  to  the  cor- 
poration, whose  trustees  and  agents  they,  in  that  respect,  were, 
to  preserve  and  protect  the  property  confided  to  them,  instead  of 
which,  having  previously,  as  they  supposed,  placed  the  property 
*  *  *  in  a  convenient  position  for  that  purpose,  they  take 
measures  for  alienating  that  property  with  the  avowed  design  of 
depriving  the  corporation  of  it,  and,  with  this  view,  they  procure 
trusts  to  be  declared,  and  transfers  of  part  of  the  property  to  be 
made  to  the  several  other  defendants  in  this  cause,  for  purposes 
in  no  manner  connected  with  the  purposes  to  which  the  funds 
were  devoted,  and  for  which  it  was  their  duty  to  protect  and 


132  CASES  IN  CHANCERY.  [40  Eq. 

Wilkinson  v.  Dodd. 

preserve  them.  This  was  not  only  a  breach  of  trust  and  a  viola- 
tion of  duty  towards  the  corporation,  whose  agents  and  trustees 
they  were,  but  an  act  of  spoliation  against  all  the  inhabitants  of 
liceds  liable  to  the  borough  rate.  *  *  *  jf  ^uy  other  agent 
or  trustee  had  so  dealt  with  property  over  which  the  owner  had 
given  him  control,  can  there  be  any  doubt  but  that  such  agent 
or  trustee  would,  in  this  court,  be  made  responsible  for  so  much 
of  the  alienated  property  as  could  not  be  recovered  in  specie  f 
*  *  *  It  was  then  urged  that  all  of  the  governing  body,  at 
least  all  who  took  any  part  in  these  transactions,  ought  to  be  co- 
defendants.  Upon  this  point  Lord  Hardwicke's  authority  in  the 
Charitable  Corporation  case  is  of  the  highest  value.  It  was  urged 
that  as  the  injury  had  arisen  from  the  misconduct  of  many,  each 
ought  to  be  answerable  for  so  much  only  as  his  particular  mis- 
conduct had  occasioned ;  but  Lord  Hardwicke  said :  '  If  this 
doctrine  should  prevail,  it  is,  indeed,  laying  the  axe  to  the  root 
of'  the  tree.  But  if,  upon  inquiry,  there  should  appear  to  be  a 
supine  negligence  in  all  of  them,  by  which  a  gross  complicated 
loss  happens,  I  will  never  determine  that  they  are  not  all  guilty, 
nor  will  I  ever  determine  that  a  court  of  equity  cannot  lay  hold 
of  every  breach  of  trust,  let  the  person  guilty  of  it  be  either  in  a 
private  or  public  capacity.'  In  cases  of  this  kind,  where  the 
liability  arises  from  the  wrongful  act  of  the  parties,  each  is  liable 
for  all  the  consequences,  and  there  is  no  contribution  between 
them,  and  each  case  is  distinct,  depending  upon  the  evidence 
against  each  party.  It  is  therefore  not  necessary  to  make  all  par- 
ties who  may  more  or  less  have  joined  in  the  act  complained  of; 
nor  would  any  one  derive  any  advantage  from  their  being  all 
made  defendants,  because  as  the  decree  would  be  general  against 
all  found  to  be  guilty  of  the  charge,  it  might  be  executed  against 
any  of  them.  It  is  evident  that  Lord  Hardwicke,  in  the  case  of 
the  Charitable  Corporation,  considered  that  each  defendant  would 
be  liable  for  each  transaction  in  which  he  had  been  a  party." 

Cunningham  v.  Pell,  5  Paige  607,  is  also  cited  by  Perry.  On 
page  612  of  that  case  the  court  say :  "  In  the  case  of  Protection 
Insaranoe  Co.  v.  Dummer,  decided  in  this  court  in  April,  1834, 
but  which  is  not  reported,  it  was  held  not  necessary  to  make  all 
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the  fraudulent  directors  parties  to  a  bill  filed  for  the  purpose  of 
obtaining  satisfaction  for  a  fraudulent  breach  of  trust,"  and  that 
doctrine  again  prevailed  in  the  case  of  Canninghavi  v.  Pell.  See, 
also,  Seddon  v.  Connell,  10  Sira.  79,  86  ;  Stainbank  v.  Fendey,  9 
Sim.  556 ;  3Iore  v.  Rand,  60  N.  Y.  208;  Wilson  v.  Moore,  1 
Mylne  &  K.  127,  143. 

In  the  case  with  which  I  am  dealing,  the  managers  had  been 
before  this  ceurt  and  the  court  had  made  an  order,  and  amongst 
other  things  had  directed  the  managers  to  invest  certain  moneys 
in  the  bonds  of  the  state  of  Xew  Jersey,  of  the  United  States, 
and  of  the  city  of  Newark,  and  in  bond  and  mortgage  to  the 
extent  of  fifty  per  cent,  of  the  amount  of  the  "■  new  depositors." 
Certainly  this  direction  was  calculated  to  awaken  confidence. 
And  during  all  the  time  that  ihQ  managers  were  engaged  with 
Fisk  &  Hatch  in  the  manner  above  detailed,  they  were  publish- 
ing notices  in  the  newspapers  to  the  effect  that  they  were  acting 
under  the  orders  of  the  court,  which  must  have  been  for  the 
purpose  of  attsacting  the  attention  of  depositors  and  of  getting 
their  earnings  on  deposit.  Now,  under  these  circumstances  th&se 
managers  obtained  §2,037,000  of  money  on  deposit,  which  they 
converted  into  bonds,  and  then  handed  the  bonds  over  to  Fisk 
&  Hatch,  and  also  $846,032  in  money  in  the  manner  set  forth 
above  in  detail.  This  comprised  more  than  half  of  the  assets  of 
the  institution.  And  when  the  day  of  adversity  came  to  Fisk 
&  Hatch  the  managers  had  nothing  but  the  promise  of  Fisk  & 
Hatch  to  show  for  their  bonds  and  money,  and  Fisk  &  Hatch 
had  not  one  of  the  bonds  to  return  to  tlie  managers. 

I  think  this  statement  will  lead  any  unbiased  mind  to  the 
conviction  that  the  managers  were  wantonly  and  willfully  guilty 
of  a  misfeasance  and  of  a  fraud.  I  so  conclude,  and  consequently 
shall  advise  that  Fisk  &  Hatch  are  not  necessary  parties.  I  can 
see  no  reason  for  requiring  the  injured  party  to  go  after  all  the 
parties  who  may  have  joined  in  ruining  him.  I  can  see  no  more 
reason  for  requiring  Fisk  &  Hatch  to  be  made  parties  than  any 
others  who  may  have  held  the  bonds  with  notice. 

In  the  next  place,  is  there  such  a  case  presented  by  the  bill 
as  will  warrant  the  decree  of  this  court  in  favor  of  the  complain- 
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ant,  if  the  statements  made  be  established  by  due  proof?  The 
defendants  insist  that  the  agreement  made  between  the  receiver 
and  Fisk  &  Hatch,  as  set  out  in  the  bill,  is  destructive  of  any 
equitable  rights  which  he  might  otherwise  have  had.  It  is  in- 
sisted that  that  agreement  was  made  before  the  litigation,  with  a 
full  knowledge  of  all  the  facts  and  circumstances,  after  long  and 
careful  deliberation,  with  a  full  view  and  knowledge  of  all  the 
consequences,  by  and  with  the  advice  of  counsel  learned  in  the 
law,  and  by  and  with  the  sanction  of  this  court. 

Again,  it  is  insisted  that  the  fair  presumption  is  that,  in  em- 
ploying, in  the  agreement,  the  language  of  a  technical,  absolute 
sale  and  assignment,  the  parties  intended  truthfully  to  character- 
ize the  transaction,  and  to  give  it  all  the  attributes  and  conse- 
quences of  a  sale  and  assignment,  including  not  only  an  impli- 
cation, but  a  warranty  of  title. 

That  is,  that  the  receiver  intended  to  confer  on  Fisk  &  Hatch, 
who  had  no  title,  a  perfect  title,  so  that  neither  the  receiver,  in 
behalf  of  the  bank,  nor  the  managers  themselves,  should  they 
seek  indemnity,  could  maintain  an  action  or  suit  against  them. 

It  is  likewise  said  that  the  bill  is  based  on  the  ground  that 
the  institution  had  no  title  to  the  bonds,  but  it  is  urged  that  the 
terms  of  the  agreement  negative  any  such  notion,  and  show  that 
the  institution  had  full  possession  and  an  unimpaired  title,  and 
also  negative  the  alle2:ation  that  the  defendants  had  done,  or 
omitted  to  do,  any  act  whereby  the  title  could  have  been  im- 
paired. 

And  it  is  also  urged  that  the  bill  itself,  in  the  allegation  "that, 
at  the  time  of  the  execution  of  said  paper-writing,  your  orator 
was  ignorant  of  the  aforesaid  breaches  of  trust  and  illegal  aets 
which  rendered  said  managers  responsible  to  your  orator  as 
aforesaid,"  sustains  the  latter  view  of  the  case. 

Therefore,  the  proposition  is  that,  however  clear  or  strong  the 
case  may  be  upon  the  face  of  the  bill  demurred  to,  independent 
of,  or  without,  the  agreement  referred  to  and  incorporated  in 
the  bill,  yet,  with  that  agreement,  or  depending  on  that,  the  case 
is  devoid  of  all  equity,  because,  in  one  allegation,  it  appears 
that  the  managers,  whom   the  complainant  represents,  handed 
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over  all  of  the  said  bonds  to  Fisk  &  Hatch,  without  any  secur- 
ity, and  that  Fisk  &  Hatch  had  pledged,  sold  and  assigned  them 
all,  and  had  no  control  of  them  at  the  time  of  their  insolvency 
and  at  the  time  of  the  appointment  of  the  complainant  as  re- 
ceiver, and  in  the  next  allegation,  an  agreement  appears,  in  and 
by  which  the  complainant,  as  receiver,  bargained,  sold,  trans- 
ferred and  set  over  to  FLsk  &  Hatch  all  of  the  said  bonds. 

In  disposing  of  questions  of  this  nature,  on  demurrer,  I  can 
only  be  governed  by  tlie  statements  that  are  well  pleaded.  Lay- 
ing out  of  view  the  agreement,  and  the  questions  hereafter  to  be 
considered,  I  have  not  the  slightest  doubt  as  to  the  liability  of 
the  defendants  upon  the  bill  as  framed.  Is  the  case  thus  made 
destroyed  by  the  introduction  of  the  agreement  and  the  facts 
therein  contained?  As  above  stated,  the  principal  facts  con- 
tained in  the  agreement,  which  are  relied  upon  as  overcoming  all 
the  equities  of  the  bill,  are  the  sale  and  transfer  of  the  bonds  by 
the  receiver  to  Fisk  &  Hatch,  and  the  settlement  of  all  matters 
in  difference  between  the  parties  to  the  agreement  and  the  New- 
ark Savings  Institution. 

The  bill  must  be  treated  as  a  whole.  So  looking  at  it,  it 
appears  that  Fisk  &  Hatch  had  had  the  bonds  and  had  disposed 
of  them,  and  Jiad  become  insolvent.  These  things  are  distinctly 
stated  in  the  bill,  but  are  not  recited  in  the  agreement.  Cer- 
tainly, had  Fisk  &  Hatch  had  the  bonds  in  their  own  custody, 
or  had  they  remained  solvent,  there  would  have  been  no  neces- 
sity for  any  agreement  nor  for  a  receiver. 

It  is  alleged  that  Fisk  &  Hatch  offered  to  pay  the  receiver 
^846,632.04,  on  condition  that  he  would  release  them  from  all 
further  liability,  and  it  is  also  alleged  that  that  sum  of  raouev 
wa.-t  paid  upon  the  execution  of  the  agreement. 

Therefore,  the  agreement  was  executed,  on  the  part  of  the 
r-^-t-eiver,  in  consideration  of  the  payment  of  $845,632.04  to  him. 
Thus  he  secured  that  large  sum  from  a  ruined  debtor.  Whatever 
may  be  said  of  the  form,  the  result  was  most  beneficial  to  all 
concerned.  It  does  not  seem  as  though  it  were  possible  to  suc- 
cessfully question  the  wisdom  of  the  transaction.  How  can  any 
one  say  that  the  receiver  was  either  rash,  imprudent  or  n^li- 
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gent.  With  what  light  subsequent  events  have  shed  upon  the 
scene,  there  is  no  room  for  criticism.  By  the  action  of  tiie 
receiver,  the  depositors  have  over  $800,000  added  to  the  fund  for 
dis'tribution,  and  the  managers,  if  liable  for  the  alleged  negli- 
gence, have  such  liability  lessened  to  that  extent.  Had  the 
receiver  failed  to  avail  himself  of  this  offer,  he  would  have  been 
guilty  of  the  grossest  negligence.  It  is  true,  he  might  have 
averted  any  legal  liability  by  prosecuting  Fisk  &  Hatch  for  the 
bonds  and  money,  but,  if  the  allegations  of  the  bill,  that  Fisk 
&  Hatch  are  insolvent,  are  true,  such  prosecution  would  have 
been  utterly  useless.  Had  he  prosecuted  them  without  more 
than  a  barren  judgment,  and  tlie  depositors  had  never  learned 
of  the  offer  made  by  them  to  the  receiver,  his  course  would  have 
been  approved,  but  had  he  prosecuted  the  broken  concern,  and 
had  it  become  known  that  he  refused  an  offer  of  $845,632,  on 
condition  of  his  surrendering  all  right  to  prosecute,  in  my  opin- 
ion such  refusal  would  have  met  with  universal  condemnation. 
Was  it  his  duty  to  consider  it  more  binding  on  him  to  preserve 
the  naked  right  of  the  managers  to  sue  than  to  make  the  sum 
of  money  he  did  for  the  depositors  m4io  ha«i  been  wronged  ?  I 
tiiink  he  was  under  the  highest  obligations  to  do  what  he  did, 
and  I  believe  every  equitable  tribunal  will  sustain  him. 

These  considerations  show  why  the  receiver  was  induced  to  go 
tlirough  the  form  of  selling  and  assigning  the  bonds.  He  had 
the  naked  title  and  the  righ.  to  the  possession,  but  nothing  more. 
If  the  statements  of  the  bill  be  true,  recovery  of  possession  of 
the  bonds  was  impossible,  and  it  was  equally  impossible  to  re- 
cover their  value.  He  received  for  his  naked  title  and  right  to 
possession  $845,632. 

I  think  the  receiver  was  right  in  making  the  formal  sale  of 
the  title.  If  he  was  right  in  fact  and  from  a  fair  business  stand- 
point, he  ought  to  be  regarded  as  right  in  equity.  It  is  the  con- 
stant duty  of  this  court  to  inquire  into  the  intention  of  the  par- 
ties to  transactions,  even  though  the  investigation  runs  contrary 
to  their  most  solemn  covenants,  and  to  make  decrees  according 
to  the  very  right  of  the  aise.  This  is  especially  so  in  all  matters 
of  fraud.     The  fact  tliat  a  srrantor  makes  a  deed  absolute  on  its 
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face,  does  not  prevent  him  from  asking  this  court  to  regard  it  as 
a  mortgage. 

It  being  established,  as  I  think,  that  it  was  right  to  execute 
the  agreement,  in  consideration  of  the  large  sum  of  money 
thereby  secured,  and  also  that  courts  of  equity  very  frequently 
consider  the  real  objects  of  parties  to  agreements  when  that  object 
in  no  way  appears  on  the  face  of  the  agreement,  we  are  now  pre- 
pared to  consider  more  particularly  the  results  which,  it  is 
claimed,  inevitably  follow  from  the  execution  of  such  an  agree 
raent,  when  third  parties  are  interested  in  the  transaction. 

First,  it  is  urged  that  when  the  receiver  entered  into  this 
agreement  he  ratified  the  act  of  the  managers,  and,  having  done 
this,  however  liable  they  might  otherwise  have  been  to  a  suit, 
he  cannot  now  proceed  against  them.  Now,  I  think,  whether 
this  result  follows  or  not  depends  upon  the  real  character  of  the 
act  which,  it  is  said,  was  ratified,  whether  that  act  was  a  void 
act,  or  only  voidable.  On  this  point  there  does  not  seem  to  be 
any  room  for  discussion.  The  act  of  the  managers  was  illegal  in 
every  sense,  and  consequently  void.  It  was,  in  every  way, 
directly  in  violation  of  the  statute.  If  it  was  illegal  for  the 
managers  to  do  what  they  did,  it  is  impossible  for  me  to  conceive 
of  a  method  by  which  that  illegality  could  be  overcome.  The 
insistment  leads  to  this  conclusion  :  the  managers  did  an  unlaw- 
ful act,  but  being  done  over  by  their  successor  it  becomes  lawful. 
No  amount  of  repetitions  or  re-affirmations  will  confirm  such 
contracts.  Chesterfield  v.  Janssen,  2  Ves.  Si:  125,  168,  1  Atk. 
35 Jf.;  Story  on  Agency  §  24-0.  If  ever  this  doctrine  found  a 
strong  illustration,  it  is  in  this  case  now  under  consideration. 
And  it  impresses  me  that  it  would  be  against  public  policy  to 
tolerate,  in  such  cases,  the  doctrine  of  ratification.  Certainly  the 
court  would  not  ratify  or  approve  such  an  illegal  and  fraudulent 
act.  Yet  it  was  gravely  insisted  that  the  court,  in  approving 
the  agreement  which  produced  over  $800,000,  really  approved 
and  made  effectual  to  all  intents  and  purposes  whatever  the  man- 
agers had  done,  however  culpable.  If  this  be  so,  then  I  will 
unhesitatingly  concede  that  if  the  act  of  approval  was  done  with 
full  knowledge  of  the  circumstances,  these  demurrers  ought  to 
prevail. 


138  CASES  IN  CHANCERY.  [40  Eq. 


Wilkinson  v.  Dodd. 


But  independently  of  the  foregoing  views,  the  doctrine  of  rati- 
fication has  no  place  here.  There  was  no  ratification,  nor  pre- 
tence of  ratification.  The  receiver  received  nothing  under  that 
illegal  contract.  Under  that  contract  with  the  managers,  it  was 
the  duty  of  Fisk  &  Hatch  to  return  the  bonds,  and  of  course  it 
was  equally  their  duty  to  return  them  to  the  receiver,  but  being 
unable  to  return  them  and  being  insolvent,  the  receiver  simply 
entered  into  a  new  contract  with  them,  and  assigned  to  them  his 
title  upon  an  entirely  new  and  different  consideration.  The 
managers,  themselves,  acted  upon  this  view  of  the  case ;  seeing 
the  hopelessness  of  standing  on  the  contract  to  return  the  bonds, 
they,  too,  accepted  what  Fisk  &  Hatch  had  to  offer,  that  is,  the 
miscellaneous  securities  mentioned  in  the  bill,  which  they  trans- 
ferred to  the  receiver.  The  receiver  no  more  approved  the  act 
of  the  managers  than  does  the  owner  when  he  treats  for  the  re- 
covery of  goods  which  his  agent  and  a  stranger  may  have  joined 
in  concealing.     See  Cooley  v.  Perrine,  12  Vr.  322. 

Again,  it  is  claimed  that  this  agreement  shows  a  release  of 
Fisk  &  Hatch  by  the  receiver,  which  takes  away  the  right  to 
compel  contribution  by  the  managers  in  case  they  should  be 
obliged  to  pay.  If  I  am  correct  in  my  conclusions  that  the 
managers  were  wantonly  and  willfully  guilty  of  an  illegal  and 
fraudulent  act,  the  doctrine  of  contribution  cannot  be  invoked, 
and  consequently  the  agreement  to  settle  and  adjust  all  differ- 
ences, worked  no  injury  to  anyone.  I  think,  in  such  cases,  there 
is  no  contribution.  Lewin  on  Trusts  {2d  Am.  ed.)  768 ;  Attor- 
ney-General V.  Wilson,  1  Craig  &  Ph.  1,  28  ;  Attorney -General  v. 
Leeds,  4-  Jur.  117 If. ;  Miller  v.  Fenton,  11  Paige  18  ;  Andreivs  v. 
Murray,  33  Barb.  351}.;  Moore  v.  Appleton,  26  Ala.  633 ; 
Pomeroy  Eq.  Juris.  §  1031 ;  Heath  v.  Erie  R.  E.  Co.,  8  Blatchf. 
34.7,  4.11. 

But  again  it  is  said  that  the  agreement,  operating  as  a  release, 
took  away  the  right  of  the  managers  to  bring  an  action  against 
Fisk  &  Hatch.  This,  it  will  be  perceived,  is  but  a  statement  in 
a  different  form  of  the  doctrine  of  contribution  last  considered. 
I  mention  it  specially  since  it  was  dwelt  upon  in  the  argument 
with  great  force. 
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The  bill  declares  that  Fisk  &  Hatch  are  insolvent.  That 
being  so,  what  real  harm  was  done  by  the  release?  Although, 
as  above  shown,  one  wrong-doer  cannot  sue  another  for  a  part 
of  the  penalty  which  he  has  paid  for  the  wrong,  yet,  regardless 
of  that  principle,  in  this  case  nothing  could  have  been  claimed 
but  the  mere  naked  right  to  sue.  That  right,  for  the  purposes  of 
this  inquiry,  must  be  treated  as  worthless  compared  with  what  was 
realized.  The  receiver,  ceiiainly,  had  the  right  to  sue,  but  a  most 
valueless  right.  He  was  obliged  to  regai'd  Fisk  &  Hatch  fi'om 
that  standpoint.  It  was  urged  that  they  might  not  always  re- 
main insolvent.  But  the  receiver  found  them  so.  He  could  not 
change  the  situation,  nor  dare  he  wait,  depending  on  probabilities. 
Something  might  occur,  it  is  said ;  true,  indeed,  but  what,  who 
can  tell  ?  From  all  human  experience,  that  something  was  more 
likely  to  be  the  loss  of  the  $845,000  than  any  substantial  benefit 
from  the  defiant  preservation  of  the  naked  right  to  sue.  The 
receiver  could  bring  his  action  or  settle  for  the  sum  named. 
"What  would  his  judgment  have  been  worth  ?  He  would  have 
been  under  the  necessity  of  selling  it,  as  he  would  any  other  asset, 
and  it  is  fair  to  say  that  the  receipts  on  such  sale  would  have 
been  comparatively  trifling.  The  consequence  of  that  course 
would  have  been  nothing  for  the  depositors,  and  nearly  $1,000,090 
more  for  the  managers  to  pay,  if  liable  at  all.  And,  in  addition 
to  that,  the  right  of  the  depositors  to  sue  gone  forever,  because 
the  receiver  would  have  exhausted  that  right. 

I  think  such  questions  are  to  be  disposed  of  on  equitable  prin- 
ciples ;  and  when  the  right  or  thing  claimed  is  comparatively 
worthless,  the  former  need  not  be  retained  for,  nor  the  latter 
tendered  to,  the  defendants.  Babcock  v.  Case,  61  Pa.  St.  4^7  ; 
Smith  V.  Smith,  30  Vt.  139  ;  also,  to  the  same  effect,  Cooky  v. 
Perrine,  12  Vr.  322. 

I  have  proceeded  thus  far  upon  the  ground  that  the  managers 
violated  the  express  provisions  of  the  law,  and  of  the  orders  of 
this  court,  in  their  transactions  with  Fisk  &,  Hatch.  But  it  was 
most  earnestly  contended  that  the  bill  shows  that  every  dollar 
of  money  was  fiirst  invested  according  to  the  statute  and  the 
order  of  the  court,  and  then  handed  to  Fisk  &  Hatch,  so  that, 
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in  fact,  no  express  enactment  or  order  was  violated.  Counsel 
says :  "  The  loaning  of  part,  and  the  leaving  of  the  rest  with 
Fisk  &  Hatch  in  their  vault,  may  have  been  negligence  or  a 
breach  of  trust,  but  it  was  not  in  violation  of  the  statute."  The 
same  counsel  regards  the  transaction  as  "  the  grandest  larceny  he 
ever  heard  of,"  and  said  that  Fisk  &  Hatch  could  have  been 
indicted.  Whether  this  properly  characterizes  the  transaction  or 
not,  from  a  legal  standpoint,  it  most  certainly  directs  the  mind 
to  the  character  of  the  act  committed. 

But  Fisk  &  Hatch  were  not  alone  in  this  transaction.  Un- 
fortunately, the  defendants  were  with  them.  The  defendants 
took  the  first  step,  and  showed  Fisk  &  Hatch  how  easy  it  wjis 
to  violate  the  most  sacred  trust.  If  not  money  to  be  invested, 
the  defendants  took  the  bonds  in  which  the  money  had  been 
invested,  and  handed  them  over  to  Fisk  &  Hatch,  or  loaned 
them  to  them,  upon  the  simple  promise  that  they  should  be  held 
by  them  subject  to  the  order  of  the  defendants.  If  this  was 
so  grand  a  larceny  in  Fisk  &  Hatch,  were  not  the  managers 
almost  particeps  criminis  f  Trae,  it  is  said  that  the  managers 
did  not  intend  any  wrong,  and  therefore,  at  most,  the  act  can 
only  be  regarded  as  a  breach  of  trust.  I  do  not  make  the  fore- 
going observations  to  show  that  the  managers  were  guilty  of  a 
crime,  but  to  show  the  enormity  of  the  breach  of  trust.  The 
protection  of  the  statute  and  the  order  of  the  court  were  not 
enough ;  these  they  would  observe  in  the  letter,  but  absolutely 
disobey  in  the  spirit. 

Therefore,  the  insistraent  is  that,  since  the  law  has  been  liter- 
ally complied  with,  however  much  broken  in  spirit,  the  man- 
agers can  only  be  charged  as  trustees  ordinarily  are  charged  who 
neglect  some  official  duty,  and  that  they  are  entitled  to  ever}^ 
right  that  such  trustees  would  be,  and  hence  that  the  agreement 
named  was  both  a  ratification  and  a  release. 

I  think  this  position  cannot  be  maintained.  There  may  be 
cases  at  law  which  fortify  it,  but,  certainly,  it  dismantles  and 
undermines  the  whole  structure  of  equity.  In  the  plainest  lan- 
guage, what  was  the  conduct  of  the  managers  ?  It  was  a  wrong. 
And  none  will  contend  that  the  commission  of  a  wrono-  will  not 


13  Stew.]  MAY  TERM,  1885.  141 

Wilkinson  v.  Dodd. 

give  the  citizen  against  whom  it  is  committed  a  right  of  redress. 
And  it  was  a  fraud.  Nor  will  any  be  found  to  urge  that  both 
law  and  equity  do  not,  in  every  case,  pursue  the  fraud-doer. 

These  managers  owed  a  duty  to  the  depositors,  to  invest  al) 
the  money  in  certain  securities  named  in  the  statute  and  in  th< 
order  of  the  court.  They  performed  that  duty.  But  was  thai 
the  end  of  their  duty,  under  the  statute  or  the  order  of  th( 
court  ?  Did  their  responsibility  cease,  under  the  statute  or  under 
the  order,  when  that  act  had  been  accomplished  ?  I  think  not. 
The  statute  did  not  say,  in  express  words,  that  the  managers 
could  not  commit  the  securities  to  the  flames,  but  both  the  stat- 
ute" and  the  order  are  mockeries,  and  nothing  else,  if  they  are 
not  to  be  so  interpreted  in  every  line.  The  managers  are  the 
creatures  of  the  statute.  They  must  stand  or  fall  by  that  and 
by  the  order  of  the  court.  It  must  be  admitted  that,  under  the 
statute,  it  was  just  as  much  their  duty  to  invest  as  to  receive, 
and  to  preserve  as  to  invest.  The  duty  spoken  of  arises,  under 
the  statute  and  oixier,  the  same  as  though  each  had  said :  "  Thou 
shalt  not  commit  the  securities  to  the  flames,  nor  expose  them  to 
any  other  hazard." 

Every  such  act,  every  such  breach  of  duty,  is  a  wrong  and  u 
fraud,  and  is  also  illegal.  See  Rolfe  v.  Gregory,  3^  L.  J.  (Eq.) 
£74-;  Ferguson  v.  KinnouU,  9  CI.  &  Fin.  251,  311.  In  the  last 
case,  it  was  remarked  that  "  the  refusal  to  obey  the  lawful  de- 
cree of  a  court  of  justice  is  certainly  wrong.  We  have  here, 
therefore,  the  conjunction  of  wrong  and  loss;  of  wrong  commit- 
ted by  the  defenders,  and  loss  suffered  by  the  pursuers,  out  of 
which  an  action  arises,  and,  prima  fade,  the  action  is  maintain- 
able." It  is  also  declared  in  this  case,  that  for  every  such  wrong 
the  parties  concerned  are  jointly  and  severally  liable.  See  pp. 
28'2,  £89  ;  Blair  v.  Bromley,  2  Ph.  35 Jf.,  360. ' 

One  of  the  managers,  Mr.  Reeves,  being  dead,  and  his  execu- 
tors having  been  made  parties,  it  is  objected  that  this  is  improper. 
I  think  this  objection  must  give  way.  In  all  cases  of  fraud  the 
hand  of  the  court  is  not  arrested  by  the  death  of  the  wrong-doer ; 
but  the  same  relief  shall  be  had  against  his  executors,  and  satis- 
faction will  be  given  out  of  his  estate  after  his  death.     Kerr  on 
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Fraud  and  Mistake  379 ;  Walsham  v.  Stainton,  1  De  G.,  J.  tir 
S.  678,  690 ;  Cartis  v.  Curtis,  2  Bro.  O.  C.  6W,  632 ;  Raw- 
lins V.  Wiokkam,  3  De  G.  &  J.  304,  322.  I  am  not  unmind- 
ful of  the  long-established  rule  of  laio  that  the  right  of  action 
dies  with  the  person  in  many  cases  of  tort,  if  not  all ;  but  courts 
of  equity  have  administered  relief  from  an  early  period.  See 
Garth  V.  Cotton,  3  Atk.  751,  757 ;  Lewin  on  Trusts  765.  But 
the  statute,  as  interpreted  by  our  courts,  seems  to  have  brushed 
away  all  possible  questions.     Tichenor  v.  Hays,  12  Vr.  193. 

But  it  is  urged  that  these  managers  were  not,  in  any  sense, 
trustees,  and  that  therefore  the  rule  above  stated  does  not  apply. 
And  Smith  v.  Anderson,  L.  R.  {15  Ch.  Div.)  2^7,  is  relied 
on.  The  learned  judge  in  that  case  is  very  emphatic  in  declar- 
ing that  there  is  a  broad  distinction  between  a  director  and  a 
trustee.  However,  it  seems  to  me  that  that  case  does  not  so 
nearly  meet  the  case  I  am  dealing  with,  as  do  the  cases  already 
cited,  and  as  do  the  cases  next  named.  In  Robinson  v.  Smith,  3 
Paige  222,  the  court  said  :  "  I  have  no  hesitation  in  declaring  it 
to  be  the  law  of  this  state,  that  the  directors  of  a  monied  or 
other  joint  stock  corporation,  who  willfully  abuse  their  trust,  or 
misapply  the  funds  of  the  company,  by  which  a  loss  is  sustained, 
are  personally  liable  as  trustees  to  make  good  that  loss.  And 
they  are  equally  liable  if  they  suffer  the  corporate  funds  or  prop- 
erty to  be  lost  or  wasted  by  gross  negligence  and  inattention  to 
the  duties  of  their  trust."  Page  231.  In  this  case  the  court  re- 
garded them  as  trustees.  And  it  seems  to  me  that  this  view  is 
fully  in  harmony  with  that  expressed  in  Charitable  Corporation  v. 
SuUon,  2  Atk.  IfiO,  4-05,  406.  In  Koehler  v.  Black  River  Falls 
Iron  Co.,  2  Black  715,  such  officers  were  adjudged  to  be  trustees ; 
and  so,  also,  in  Jackson  v.  Ludeling,  21  Wall.  616  ;  Hunn  v.  Cary, 
82  N.  Y.  65;  Bliss  v.  Matteson,  45  N.  Y.  22 ;  Butts  v.  Wood, 
37  N.  Y.  317  ;  Brinckerhoff  \ .  Bostwick,  88  N.  Y.  52. 

I  conclude  that  these  managers  were  as  fully  clothed  with  all 
the  powers  of  trustees,  and  unqualifiedly  liable  as  if  every  one 
of  these  depositors  had  entered  into  a  written  declaration  of  trust 
with  them,  agreeing  thereby,  from  time  to  time,  to  commit  to 
their  hands,  for  the  use  and  profit  of  the  depositors,  certain 
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moneys,  and  which  declaration  had  contained  all  the  provisions 
and  requirements  of  the  several  acts  of  the  legislature,  under 
which  the  institution  has  actually  proceeded,  and  also  the  orders 
of  this  court  above  referred  to.  There  cannot,  m  reason,  he  any 
difference  in  principle,  whether  the  terms  of  the  trust  ai'e  pre- 
scribed by  the  law-making  power  or  by  individuals ;  the  liability 
must  forever  be  and  remain  the  same ;  if  the  proposed  trustee 
accepts  the  trust,  he  is  bound  to  be  faithful  alike  in  every  case. 
It  is  not  so  much  what  the  name  imports  as  what  duties  are  im- 
posed and  undertaken. 

It  was  urged  on  behalf  of  the  managers,  who  were  not  mem- 
bers of  the  funding  committee,  that  they  were  not  liable,  since 
the  bill  shows  that  the  funding  committee  had  complete  control 
of  the  funds  and  securities  of  the  institution,  and  consequently 
the  plain  implication  is  that  the  rest  were  ignorant  of  the  illegal 
transactions  with  Fisk  &  Hatch.  With  me  this  is  not  a  debat- 
able question.  In  the  case  of  Williams  v.  McKay,  13  Stew. 
Eq.  189 ;  the  court  of  errors  and  appeals  have  settled  it; 
holding  that  in  such  cases,  upon  demurrer,  all  the  managers  are, 
prima  fade,  liable.  The  chief-justice  said:  "It  is  only  after 
answers  and  evidence,  and  on  the  final  hearing,  that  the  connec- 
tion of  the  several  defendants  witli  the  transactions  in  question, 
and  the  measure  of  the  responsibility  of  each,  can  be  ascertained 
and  established." 

Again,  it  is  urged  that  it  does  not  distinctly  appear,  by  the 
bill,  that  the  institution  will  certainly  sustain  a  loss  through  the 
dealings  of  the  managers  with  Fisk  &  Hatch,  and  that,  there- 
fore, the  suit  has  been  prematurely  brought.  This  view  of  the 
case  is  certainly  important  to  the  complainant,  on  the  ground 
of  costs  and  expenses.  It  appears  that  cei'tain  securities  were 
turned  over  by  Fisk  &  Hatch,  after  their  failure,  to  the  man- 
agers, on  account  of  the  loss  sustained  by  the  institution.  Some 
of  these,  which  were  valued,  at  the  time,  at  $818,138.47,  have 
since  been  sold  for  $821,225.16.  The  balance  were  valued  by 
said  firm  at  $1,150,330,  and  remain  unsold.  The  language  of 
the  bill  is : 
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"  The  value  so  put  upon  these  last-named  securities,  by  said 
firm,  exceeded  their  true  market  value,  at  the  time  of  said  trans- 
fer, by  at  least  the  sum  of  $400,000,  and  has  exceeded  their  true 
market  value  by  at  least  that  sum  ever  since,  and  the  loss  to  said 
institution  arising  from  the  failure  of  said  firm  to  return  said 
government  bonds  and  money  in  full  (all  of  which  loss  resulted 
from  and  was  occasioned  by  the  gross  negligence  and  breaches  of 
trust  of  the  said  managers,  in  the  performance  of  their  duties,  as 
hereinbefore  set  forth),  exceeds  the  sum  of  $400,000." 

Certain  it  is,  that  to  affirm  that  thirty-six  inches  do  not  make 
a  yard,  proves  nothing  in  behalf  of  a  pleader ;  and  it  is  quite 
as  far  from  convincing  to  assert  that,  because  a  large  portion  of 
these  securities  sold  for  an  advance,  that  therefore  the  balance 
will  sell  for  enough  to  discharge  the  entire  liability  to  the  insti- 
tution. 

The  receiver  says,  by  his  bill,  that  that  loss  will  not  be  dis- 
charged by  $400,000.  That  is  an  allegation  of  substance,  about 
a  matter  concerning  which  it  is  his  duty  to  be  fully  informed, 
and  in  which  he  is  supported  by  the  strongest  presumptions 
arising  from  the  conduct  of  the  managers  themselves.  The 
strong  presumption  is  that  there  has  always  been  a  wide  margin 
between  the  true  value  of  these  securities  and  the  amount  due  to 
the  institution,  or  else  the  managers  would  have  been  enabled  to 
save,  and  most  assuredly  would  have  saved,  the  bank  from  ruin 
and  themselves  from  shame  and  mortification,  by  realizing  on 
them,  and  so  making  good  the  great  deficit.  The  instinct  of 
self-preservation  is  so  strong  and  predominating  in  the  human 
breast,  that  I  feel  quite  safe  in  assuming  that  it  never  fails  intel- 
ligent men,  under  such  circumstances.  This  consideration  alone 
so  well  supports  the  allegation  of  actual  loss,  that  I  am  con- 
strained to  say  that  such  allegation  is  well  pleaded  and  must  be 
sustained. 

I  might  add  that,  in  my  judgment,  it  was  not  the  duty  of 
the  receiver  to  wait  longer  for  these  securities  to  improve  in 
value,  before  filing  his  bill.     He  had  long  enough  risked  the 
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chances  of  still  greater  depreciation  and  loss.  In  such  cases, 
the  ^^gilance  which  the  law  exacts  of  others  would  be  imposed 
upon  and  required  of  the  receiver. 

I  shall  advise  that  the  demurrer  be  overruled,  with  costs. 


Cyrus  Currier  et  al. 

V. 

George  Cummings  et  al. 

By  a  written  lease,  a  tenant  rented  certain  vacant  lands  for  one  year,  and 
thereby  agreed  to  surrender  the  possesion  of  the  premises  at  the  end  of  the 
year,  and  also  to  leave  whatever  improvements  he  had  made  on  the  premise* 
to  become  the  property  of  the  lessor,  in  the  event  of  his  not  purchasing  the 
premises.  The  lessor  agreed,  in  the  lease,  to  convey  the  premises  to  the 
tenant  or  his  appointee,  at  any  time  during  the  year,  on  certain  conditions. 
During  the  term,  the  lessee  erected  large  buildings  on  the  premises,  and  put 
valuable  machinery  tiierein,  and  then  surrendered  the  possession  to  the  lessor. 
The  complainant  and  Cartwright  furnished  the  machinery,  for  which  they 
have  not  been  paid,  and  they  filed  mechanics  liens  therefor.  One  of  the 
defendants,  Cummings.  erected  ihe  buildings,  and  he  also  filed  a  mechanics 
lien  for  the  amount  due  him,  and,  as  further  security,  obtained  from  the  lessee 
a  chattel  mortgage  on  the  machinery — Held, 

1.  That  the  lease  and  contract  to  convey  did  not  constitute  the  written  con- 
sent of  the  owner  requisite,  under  the  statute,  to  subject  his  interest  in  the 
lands  to  the  liens. 

2.  That  the  tenant's  interest  in  the  lauds,  under  the  contract  to  convey, 
was  subject  to  the  liens,  since,  for  aught  that  appears,  he  had  a  right,  at  the 
time  the  bill  was  filed,  to  exercise  his  option  to  purchase. 

3.  That  the  lien  of  Cummings's  chattel  mortgage,  on  so  much  of  the  ma- 
chinery as  are  fixtures,  is  subordinate  to  complainant's,  and  the  injunction  to 
restrain  him  from  removing  those  fixtures  was  made  perpetual. 

4.  Cummings's  lien  was  filed  on  October  22d,  1884 ;  complainant's  on  October 
25th,  and  Cartwright's  on  November  13th.  Each  of  these  claimants  issued  a 
summons  on  his  lien,  but  only  Cartwright  endorsed  thereon  the  date  of  issuing 
the  summons,  as  required  by  the  statute. — Hdd,  that  this  omission  of  the 

other  claimants  avoided  their  liens. 


On  bill,  answer  and  proofs. 

10 
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Mr.  J.  Henry  Stone,  for  complainants. 

3Ir.  John  J.  Hubbell,  for  defendant  Cummings. 

Bird,  V.  C.  The  defendants  Van  Renselears  entered  into 
a  lease  with  the  defendant  "  The  Solid  Steel  Casting  Company," 
in  and  by  which  they  leased  to  it  a  parcel  of  land  for  one  year 
for  $100,  payable  in  quarterly  payments,  with  the  right  of  entry 
in  case  of  default  in  the  payment.  The  company  covenanted  to 
surrender  at  the  end  of  the  year.  The  lease  then  contained  this 
clause : 

"And  further  will  suffer  to  remain  and  become  the  property  of  the  said 
party  of  the  first  part,  whatever  improvements  may  be  put  upon  said  prem- 
ises, including  all  buildings,  ferries,  railroad  tracks  or  other  structures,  in  the 
event  of  their  not  purchasing  said  premises  as  hereinafter  mentioned." 

After  which  is  the  following : 

"And  the  said  party  of  the  first  part  do  further  agree  that  at  any  time  prior 
to  the  expiration  of  said  term,  upon  the  said  party  of  the  second  part  tender- 
ing to  them  $2,500  in  cash,  and  their  bond  conditioned  for  the  payment  of 
$7,500,  in  three  installments  of  $2,500  each,  whereof  the  first  shall  be  payable 
iu  one  year,  the  second  in  two  years,  and  the  third  in  three  years  from  tlie 
date  thereof,  with  interest  upon  the  whole  or  such  portion  thereof  as  may  be 
unpaid,  at  the  rate  of  six  per  cent,  per  annum,  payable  semi-annually,  they 
will  convey  to  said  party  of  the  second  part,  or  to  such  person  or  corporation 
as  they  may  designate  as  grantee,  the  premises  herein  described,  including  the 
right  of  way ;  said  deed  therefor  to  contain  the  usual  covenants  of  warranty, 
and  shall  convey  a  title  thereto  in  fee  simple  (excepting  said  right  of  way) 
and  free  from  all  encumbrances." 

The  unpaid  purchase-money  was  to  be  secured  by  bond  with 
a  mortgage  on  the  premises. 

The  foregoing  shows  a  lease  for  one  year,  with  the  right  of  the 
lessee  to  purchase.  It  also  shows  the  right  to  erect  buildings 
and  the  like,  but  in  case  the  lessee  does  not  purchase,  imposes 
upon  him  the  obligation  of  allowing  all  such  improvements  to 
remain  on  the  premises. 

The  lessee  erected  large  buildings  thereon,  and  placed  in  them 
valuable  raachiuery  for  manufacturing  purposes,  and  then  sur- 
rendered the  premises. 
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The  complainants  and  others  furnished  to  the  lessee  large 
quantities  of  machinery,  for  which  they  have  not  been  paid. 
To  secure  themselves  they  have  filed  liens  under  the  act  respect- 
ing mechanics'  liens. 

The  defendant  Cummings  erected  the  buildings  for  the  com- 
pany, into  which  all  of  said  machinery  was  placed.  To  secure 
his  claim  for  money  still  due,  he  filed  a  lien  under  said  act.  He 
also  accepted  a  chattel  mortgage  from  the  company  on  a  large 
portion,  if  not  all,  of  the  machinery. 

Two  questions  are  presented.  First.  Can  the  claims  filed  be 
made  effectual  under  the  fourth  section  of  our  lien  law  ?  Second. 
Is  the  chattel  mortgage  an  effectual  prior  lien  on  all  the  articles 
named  therein,  even  though  some  of  them  should  be  declared  to 
be  fixtures  ? 

As  to  the  first,  the  buildings  were  erected  by  a  tenant,  with 
the  right  to  purchase.  The  buildings  were  erected  with  the 
distinct  provision  in  the  agreement  that  if  the  premises  were 
surrendered  all  the  buildings  and  other  improvements  should 
remain.  The  erection  of  the  buildings  was  contemplated  by 
both  parties.  The  proof  shows  that  the  land  was  vacant,  and 
that  it  could  only  be  utilized  by  the  company  by  constructing 
buildings  thereon,  and  placing  machinery  in  them.  Our  statute 
[Rev.  669  §  4)  provides : 

"That  if  any  building  be  erected  by  a  tenant  or  other  person  than  the 
owner  of  the  land,  then  only  the  building  and  the  estate  of  such  tenant,  or 
other  person  so  erecting  such  building,  shall  be  subject  to  the  lien  created  by 
this  act,  unless  such  building  be  erected  by  the  consent  of  the  owner  of  such 
lands  in  writing,  which  writing  may  be  acknowledged  or  proved,  and  recorded 
as  deeds  are,  and  when  so  acknowledged  or  proved  and  recorded,  the  record 
thereof  and  copies  of  the  same,  duly  certified,  shall  be  evidence  in  like  man- 
ner." 

Was  such  statutory  consent  given  in  the  terms  of  the  lease  as 
above  set  forth  ?  Although  the  case  seems  to  me  to  be  very 
strong,  from  an  equitable  view,  yet  the  cases  of  Strong  v.  Van 
Dusen,  8  C.  K  Gr.  369  and  Mackintosh  v.  Thurston,  10  C.  K 
Gr.  24^,  forbid  such  conclusion ;  also  Jersey  Co.  v.  Davison,  5 
Dutch.  4-15. 
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But  under  this  fourth  section  such  estate  as  the  tenant  has  is 
subject  to  the  lien  given  by  the  act.  Clearly,  his  estate,  as  tenant, 
terminated  at  the  expiration  of  the  year  named  in  the  lease. 
Therefore,  in  that  regard,  nothing  remains  upon  which  the  law 
can  operate.  But  the  lease  contained  an  agreement  to  convey. 
It  is  claimed  that  this  is  such  an  estate  as  is  contemplated  by  the 
statute,  and  that  that  estate  is  subject  to  be  sold  under  the  decree 
of  a  court  of  equity,  and  that  the  purchaser  can  enforce  all  the 
rights  which  the  tenant  had  under  his  agreement  for  an  absolute 
conveyance.  But  the  tenant's  term  under  the  writing  as  a  lease 
has  expired.  It  is  no  longer  in  possession.  And  there  is  no 
proof  that  it  claims  anything  under  the  agreement  to  convey. 
Such,  however,  -was  the  exact  condition  when  the  learned  and 
experienced  vice-chancellor  advised  the  injunction  restraining  the 
defendant  Cummings  from  removing  certain  articles  attached  to 
the  freehold.  Doubtless  such  injunction  was  advised  at  the 
instance  of  the  complainant,  upon  the  ground  that  the  defendant 
"  The  Solid  Steel  Casting  Company  "  still  had  some  estate  in 
said  lands  under  said  agreement.  If  it  had  any  estate  it  was  the 
equitable  title  under  the  agreement  to  purchase.  I  cannot  but 
think  that  it  did  possess  such  an  estate  at  the  time  of  filing  the 
bill.  At  that  time  it  could,  for  aught  that  appears,  have  insisted 
upon  a  conveyance.  Then,  if  it  had  such  right,  would  it  not 
shock  the  conscience  to  allow  it  to  stand  aside,  so  that  all  the 
l)enofits  of  its  improvements  should  be  cast  upon  the  lessors 
without  any  consideration,  and  to  the  great  damage  to  the  com- 
plainant and  others  of  the  value  of  such  improvements  ?  I 
think  so.  I  think  these  complainants  should  be  permitted  to 
stand  in  the  place  of  the  vendee,  and  to  enjoy  all  the  benefits  of 
its  contract. 

As  to  the  lien  of  the  chattel  mortgage,  in  my  judgment  it  is 
subordinated  to  mechanics  lien  claimants  upon  all  the  articles 
w^hich,  in  the  law,  may  be  denominated  fixtures.  And  I  think 
under  this  head  come  the  two  engines,  the  two  pumps,  the  blow- 
ers, the  steam  boilers,  the  gearing,  the  belting,  the  emery  wheel, 
the  melting  furnaces,  the  grinding  mill,  the  twelve  furnaces  of 
four  pots  each,  the  annealing  furnaces,  and  the  smoke  stacks. 
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There  were  three  mechanics  liens  filed  against  the  Solid  Steel 
Casting  Company,  one  by  said  George  Curamings,  October  2 2d, 
1884;  one  by  the  complainants,  October  25th,  1884;  and  one 
by  Robert  Cartwright  and  others,  November  13th,  1884.  It 
appears  in  the  evidence  that  each  of  the  same  parties  issued  at- 
tachments against  said  company,  but  only  one  of  them  procured 
a  levy  to  be  made  under  the  writ.  Whilst  the  last-named  fact 
was  presented  in  the  testimony  without  objection,  I  do  not  under- 
stand that  any  claim  is  made  in  this  proceeding  under  the  attach- 
ments. 

Each  of  the  said  lien  claimants  issued  a  summons  upon  his 
lien  claim ;  and  Cartwright  &  Currier  caused  the  date  of  the 
issuing  of  such  summons  to  be  endorsed  on  their  respective  lien 
claims,  but  Cummings  did  not.  This  omission  would  seem  to 
be  fatal  to  such  claim.  It  was  so  expressly  decided  in  Wheeler 
V.  Almond,  17  Vr.  161. 

In  my  judgment,  the  injunction  heretofore  allowed  should 
be  made  perpetual.  The  complainants  are  entitled  to  costs  as 
against  the  defendant  Cummings. 


Rebecca  Betts 


John  G.  Van  Dyke,  executor  of  Evelina  Van  Tilburgh,  de- 
ceased. 

A  testatrix  gave  all  her  estate  to  B.  for  life,  and  gave  to  complainant  $200,  to- 
be  paid  out  of  the  property  that  should  remain  after  B.'s  death.  V.  was 
appointed  executrix,  and  accepted  the  trust.  B.  survived  testatrix,  and  died 
in  1854,  at  which  time  funds  of  the  estate  were  in  V.'s  hands  suflBcient  to  pay- 
all  the  legacies.  V.  converted  the  estate  into  money  and  mingled  it  with  her 
own.  V.  paid  $50  to  complainant  on  her  legacy.  She  died  in  1879,  leaving 
the  defendant  her  executor.  On  a  bill  to  recover  the  balance  of  the  legacy — 
Held, 

(1)  That  complainant  need  not  file  or  tender  a  refunding  bond  to  defendant 
before  bringing  suit. 
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(2)  That  a  suggestion  that  there  might  be  other  claims  against  the  estate  of 
the  first  testatrix  did  not  render  necessary  the  appointment  of  an  administrator 
de  bonis  non  on  her  estate,  because  from  the  lapse  of  time  all  those  claims  are 
presumed  to  have  been  satisfied,  and  V.,  if  living,  could  not,  nor  can  her 
executor,  the  defendant,  assert  now  V.'s  negligence  in  settling  that  estate  as  a 
defence  to  this  suit. 

(3j  That  the  presumption  of  the  sati&faction  of  the  legacy,  arising  from 
lapse  of  time,  is  rebutted  by  the  payment  of  the  150  thereon  by  V. 


On  bill,  answer  and  proofs. 

Mr.  G.  0.  VanderbiU,  for  complainant. 

Mr.  J.  M.  Van  Dyke,  for  defendant. 

Bird,  V.  C. 

In  her  last  will,  Charlotte  Van  Tilburgh  gave  all  her  estate 
to  Mary  Berrien  during  her  life,  and  to  the  complainant  $200, 
to  be  paid  out  of  the  property  that  should  remain  after  the  death 
of  Mary  Berrien.  Evelina  Van  Tilburgh  was  appointed  execu- 
trix, and  took  upon  herself  the  duties  and  burthens  of  that  office. 
Mary  Berrien  survived  the  testatrix  about  ten  years,  and  died  in 
1854.  A  large  portion  of  the  estate  remained  after  the  death  of 
Mary  Berrien — certainly  more  than  enough  to  discharge  all  the 
legacies  named  in  the  will.  This  estate  the  executrix,  Evelina, 
converted  into  money.  Evelina  survived  until  the  year  1879, 
paying,  in  the  meantime,  $50  on  account  of  this  legacy.  This 
bill  is  filed  to  recover  the  balance  due  on  the  legacy,  out  of 
the  assets  in  the  hands  of  J.  G.  Van  Dyke,  the  executor  of 
Evelina  Van  Tilburgh's  last  will. 

The  first  defence  to  this  suit  is  that  the  complainant  has  failed 
to  tender  or  file  any  refunding  bond,  such  as  is  required  by  the 
statute  {Rev.  581  §  5)  before  suit  brought.  I  think  the  answer 
to  this  is,  that  this  defendant  is  not  entitled  to  any  such  refunding 
bond.  No  person  can  shelter  himself  under  the  statute  unless 
he  is  clothed  with  authority  to  administer  the  estate  out  of  which 
the  legacy  originally  came.  In  this  case,  that  estate  was  Charlotte 
Van  Tilburgh's.  The  defendant  is  not  her  executor,  nor  is  ho 
the  executor  of  her  executor  (the  statute  forbids  that),  nor  is  he 
her  administrator  de  bonis  non  \\\i\\  the  will  annexed.     He  is 
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the  executor  of  Evelina,  and  Evelina,  as  the  executrix  of  Char- 
lotte, converted  the  assets  of  C3iarlotte's  estate  into  money  and 
mingled  them  with  her  own,  and  so  held  theni  at  the  time  of 
her  death.  At  her  death  the  funds  which  she  held  as  trustee 
could  not  be  distinguished  from  those  she  held  in  her  own  right. 
Now,  I  think  under  these  circumstances  the  complainant  was  not 
obliged  to  tender  or  file  a  refunding  bond  before  suit. 

In  the  second  place,  it  is  urged  that  the  executor  of  Evelina 
cannot  administer  the  estate  of  Charlotte  (Rev.  396  §  ^),  and  that 
consequently  this  suit  is  brought  aga-n^t  the  wrong  person. 
Certainly  he  cannot  administer  the  estate  of  Charlotte  ;  but  that 
principle  in  law  in  no  wise  prevents  the  person  having  a  clear 
legal  right  to  funds  in  his  hands  pursuing  and  recovering  them. 

Under  this  same  head  it  is  urged  that  the  complainant's  only 
course  was  to  have  an  administrator  de  bonis  non  upon  the  estate 
of  Charlotte  appointed,  and  to  take  proceedings  against  him,  as 
there  might  be  other  claims  against  her  estate.  The  answer  to 
the  suggestion  of  other  claims  is,  that  from  the  lapse  of  time,  it 
is  presumed  that  all  claims  have  been  satisfied.  But  in  addition 
to  that,  this  court  will  hardly  allow  such  a  possibility  to  be 
interposed  in  a  case  where  its  existence  depends  wholly  upon  the 
neglect  of  the  defendant's  testatrix.  As  Evelina  for  many  years 
had  this  estate  in  hand,  she  could  not  now,  nor  can  her  executor, 
come  and  be  heard  to  say,  '^  It  is  possible  this  estate  has  not  been 
administered  in  all  respects  according  to  law." 

In  this  connection,  it  is  insisted  that  no  trust  has  been  clearly 
established,  and  that  none  will  be  implied,  citing  Story^s  Eq.  Jur. 
§  ll95,  and  Cooh  v.  Fountain,  3  Swaiist.  585.  It  matters  not 
by  what  name  you  call  it,  it  is  established  that  when  Evelina 
died  she  had  much  more  than  enough  of  the  estate  of  Charlotte 
in  hand  to  pay  this  legacy.  The  court  ought  not  to  labor  long 
for  definitions  or  axioms  with  that  fact  before  it.  There  are  the 
funds  in  the  possession  of  the  defendant  which  belong  to  another 
estate.  The  defendant  is  not  entitled  to  them.  They  once  were 
trust-moneys.  Although  I  cannot  lay  my  hand  on  the  indenti- 
cal  dollars,  yet  I  feel  quite  sure  that  of  the  flinds  in  the  hands 
<:)f  the  defendant,  those  very  dollars  are  represented.     That  being 
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SO,  the  court  ought  not  to  hesitate,  unless  other  safeguards 
prevent. 

It  is  insisted,  lastly,  that  the  law  presumes  a  payment  after 
this  great  lapse  of  time.  That  is  true ;  but  it  is  only  a  presump- 
tion  at  best,  and  I  find  that  it  is  overcome  by  the  distinct  proo^' 
that  only  $50  have  been  paid  on  the  legacy. 

I  will  advise  a  decree  for  the  complainant  for  the  $200,  with 
interest  from  the  death  of  Mary  Berrien  for  six  years,  and,  after 
deducting  the  $50,  interest  on  the  balance  from  that  time. 


Joseph  C.  Moobe 
Lydia  Clark  et  al. 


1.  On  foreclosure  of  a  mortgage  more  than  twenty  years  old,  that  the  de- 
fendant, in  taking  a  deed  for  part  of  the  premises,  within  twenty  years,  ac- 
cepted the  title  subject  to  the  mortgage,  is  a  sufficient  acknowledgment  to  take 
the  case  out  of  the  statute  of  limitations. 

2.  As  between  the  mortgagor  and  his  grantee,  the  defendant,  the  latter  is 
liable  for  the  whole  mortgage  debt,  as  well  as  the  land  conveyed  to  him ;  but 
as  between  the  mortgagee  and  the  mortgagor  all  the  premises  remain  liable, 
because  the  acknowledgment  of  the  grantee  also  binds  his  grantor,  the  mort- 
gagor. 

3.  The  court  cannot,  on  foreclosure,  take  notice  of  a  parol  partition  of  the 
premises  covered  by  the  mortgage,  so  as  to  affect  the  lien  or  claim  of  the 
mortgagee. 

On  pleadings  and  proofs. 

Mr.  D.  J.  Pancoad,  for  complainant. 

Mr.  W.  A.  House,  for  defendants. 

Bird,  V.  C. 

This  bill  is  filed  to  foreclose  a  mortgage.  The  defence  is  pay- 
ment, or  rather  the  statute  of  limitations  is  set  up  as  a  bar.  The 
mortgage  was  executed  more  than  twenty  years  before  suit 
brought.     The  answer  to  this  d(^ience  is  that  the  defendant,  the 
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present  owner,  took  title  before  the  expiration  of  the  twenty 
vears,  and  when  he  took  the  title  he  accepted  a  deed  in  which  it 
was  expressly  stated  that  it  was  conveyed  subject  to  this  mort- 
cfaare.  I  conclude  that  that  was  such  an  acknowledgment  as  Mill 
take  the  case  out  of  the  statute.  Jackson  v.  Wood,  12  Johns. 
243 ;  Park  v.  Peck,  1  Paige  4-77 ;  Heyer  v.  Pruyn,  7  Paif/e 
4-65  ;  Jackson  v.  Slater,  5  Wend.  295. 

I  will  advise  a  decree  for  the  complainant  for  the  principal  of 
his  mortgage,  with  interest  from  the  time  the  same  became  due. 

Some  question  was  raised  at  the  hearing  as  to  the  quantity  of 
land  covered  by  the  mortgage.  I  think  that  this  court  only  has 
power  to  insert  in  the  decree  for  the  sale  of  the  premises  the  pre- 
cise description  found  in  the  mortgage,  with  whatever  exceptions 
or  limitations  there  may  be  therein  imposed.  But  if  the  grantee 
of  the  mortgagor,  who  took  subject  to  the  mortgage,  did  not  take 
a  grant  for  all  the  land,  then  it  seems  to  me  that,  as  between  the 
mortgagor  and  his  grantee,  the  grantee  would  be  liable  for  the 
^vhole  mortgage  debt,  and  the  part  of  the  land  mentioned  in  his 
deed  would  also  be  liable ;  but  not  so  as  between  the  mortgagee 
or  his  assigns  and  the  mortgagor,  as  to  the  balance  of  the  land 
covered  by  the  mortgage ;  as  to  such  balance  the  lien  of  the 
mortgage  remained  perfect,  notwithstanding  the  sale  and  convey- 
ance of  a  part,  and  still  is  perfect  unless  the  statute  applies. 
Does  the  statutory  bar  apply  ?  I  think  not ;  for  the  reason  that 
the  acknowledgment  which  binds  the  grantee,  as  I  have  con- 
cluded above,  ought  certainly  to  operate  with  equal  force  against 
the  grantor.  Therefore  I  conclude  that  all  the  land  described  in 
the  mortgage  is  still  subject  thereto,  and  is  liable  to  be  sold  on 
foreclosure  to  satisfy  the  same. 

Again,  it  was  urged  that  there  had  been  a  verbal  partition,  and 
the  court  was  called  upon  to  recognize  that  partition  as  so  made 
between  certain  cotenants.  As  to  this  I  also  say  that  this  court 
will  not,  in  a  foreclosure  suit,  attempt  to  determine  the  quantity 
of  interest  or  estate  covered  by  the  mortgage.  This  rule  is  so 
reasonable  that  I  know  of  no  exception,  except  in  partitions 
under  the  statute,  the  statute  itself  then  limiting  the  operation 
of  the  mortgage  lien  to  the  parcel  assigned  to  the  mortgagor. 
P/mson  V.  Polhemus,  1  Stew.  Eq.  4^9. 
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Elizabeth  Hardin  et  al. 


George  Lawrence  et  al. 

On  a  bill  for  partition  of  three  separate  tracts  of  land,  the  court  has  no 
power  to  order  that  a  widow's  dower  therein  be  set  off  in  one  tract,  and  that 
the  remainder  of  that  tract,  and  also  the  other  two  tracts,  be  sold  free  and  clear 
of  the  encumbrance  of  her  dower. 


On  exceptions  to  master's  report. 
Messrs.  Roe  &  Shepherd,  for  complainant. 

Bird,  V.  C. 

In  this  case  the  bill  was  filed  for  the  partition  of  three  tracts 
of  land.  The  master  has  reported  that  a  partition  cannot  be 
made  without  great  prejudice,  and  he  recommends  a  sale  of  the 
lands,  but  says  that,  under  all  the  circumstances  of  the  case,  the 
interest  in  dower  of  the  widow  of  the  ancestor  should  be  cxcej>ted 
from  the  sale. 

The  counsel  for  the  complainant  excepts  to  the  report  so  far 
as  it  recommends  that  the  interest  in  dower  be  not  sold.  This 
exception  was  presented  very  informally,  not  being  in  writing; 
counsel  for  both  parties  agreeing,  in  the  presence  of  the  court, 
that  the  argument  should  proceed  as  though  exceptions  had  been 
filed. 

It  is  urged  that  the  testimony  shows  that,  under  all  the  cir- 
cumstances of  the  case,  it  will  be  better  for  all  concerned  to  in- 
clude the  widow's  dower  in  the  sale,  while  the  counsel  for  the 
widow  insists  that  it  will  be  for  the  interest  of  the  widow  to 
assign  her  dower  in  a  certain  particular  form,  not  simply  one- 
third  of  the  whole  three  tracts,  or  one-third  of  each,  but  in  oncj 
that  is,  the  homestead.  He  frankly  admitted  to  the  court,  in 
the  argument,  that  if  she  could  not  have  her  dower  in  the  whole 
out  of  this  particular  tract,  she  does  not  want  dower  in  the  land 
at  all,  but  would  consent  to  a  sale,  and  accept  a  sum  in  gross. 
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And  I  understood  counsel  to  as  frauklj  admit  that  the  learned 
master  made  his  report  upon  the  understanding  that  the  widow 
could  thus  be  accommodated.  The  report  itself  does  not  shov/ 
this  fact.  However,  there  is  some  testimony  which  indicates 
that  the  examination  was  conducted  with  that  object  in  view. 

Since  these  things  are  thus  admitted  I  suppose  it  is  the  duty 
of  the  court  to  consider  them  as  established,  and  to  treat  them 
accordingly.  Then,  ought  the  report  to  be  confirmed,  and  a  sale 
ordered  ?  The  decree  would  be  that  the  lands  mentioned  in  the 
bill  l>e  sold  subject  to  the  widow's  right  of  dower.  Where 
would  that  leave  or  place  the  widow  ?  Precisely  where  she  is 
now,  with  her  right  of  dower,  not  in  the  homestead,  but  in  each 
of  three  parcels  of  land ;  that  must  inevitably  follow ;  nothing 
more,  nothing  less.  As  I  understand  the  case,  this  she  depre- 
cates. The  court  in  this  proceeding,  and  at  this  time,  cannot  order 
the  homestead,  or  any  other  parcel  of  land,  to  be  set  apart  to 
the  widow  for  dower.  No,  her  interest  attaches  to  every  part 
and  parcel  alike  (see  in  matter  of  Ann  Garrison,  2  3IcCart.  393, 
and  Sip  v.  Laivhaek,  S  Han'.  4-4^  ',  and  if  the  sale  be  once  made 
under  these  proceedings,  according  to  the  report,  she  can  only 
have  dower  in  the  several  parcels,  unless  one  person  should  pur- 
chase all,  which  the  court  cannot  presume.  This  is  objected  to 
on  all  sides.  This  defeats  the  condition  on  which  the  widow 
asks  dower,  viz.,  the  assignment  thereof  in  the  homestead  farm. 

It  must  be  remembered  that  this  is  not  an  application  to  this 
court  to  assign  dower,  but  to  make  partition.  The  statute 
provides  that  in  such  case  the  interest  in  dower  may  be  sold,  or 
it  may  be  excepted  from  such  sale.  Rev.  104-6  §  18.  The 
court  has  power  to  sell  or  not.  The  court  cannot  go  a  step 
beyond  that,  and  say  two  of  these  tracts  and  a  part  of  the  third 
shall  be  sold  free  and  clear  of  the  encumbrance  of  dower,  and 
that  the  balance  shall  not  be  sold  at  all. 

This  is  no  proceeding  to  admeasure  dowes,  and  to  determuie  the 
respective  rights  of  the  parties  interested.  The  law  provides 
another  method  for  that,  and  when  such  method  is  instituted, 
and  the  rules  governing  courts  are  applied  thereto,  it  may  appear 
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that  the  widow  would  be  entifled  to  more  or  to  less  than  the 
witness  in  the  present  case  seems  to  consider  fair. 

It  seems  to  me,  taking  the  facts  agreed  upon  in  the  argument, 
that  so  much  of  the  master's  report  as  recommends  that  the 
widow's  interest  in  dower  should  be  excepted  from  the  sale, 
should  be  set  aside,  and  that  a  decree  should  be  made,  directing 
the  sale  of  the  lands  named  in  the  bill  of  complaint,  including 
the  interest  in  dower  of  said  widow.     I  shall  so  advise. 


Benjamin  F.  Davis 


V. 


The  Oveeseer  op  the  Poor  of  the  Township  of  Dela- 
ware. 

A  court  of  equity  cannot  enjoin  proceedings,  on  a  judgment  at  law  entered 
against  the  complainant  on  the  verdict  of  a  jury  taken  by  the  crier  of  the 
court,  where  the  complainant  does  not  allege  any  defence  to  the  proceedings, 
although  he  does  show  an  ineffectual  attempt  to  have  the  judgment  set 
aside  at  law. 

On  bill  for  injunction. 

Mr.  J.  Eugene  Troth,  for  complainant. 

Bird,  V.  C. 

The  bill  of  complaint  shows  that  the  complainant  was  prose- 
cuted before  two  justices,  on  a  charge  of  being  the  father  of  a 
bastard  child ;  that  judgment  went  against  him ;  that  he  ap- 
pealed and  obtained  a  trial  by  jury ;  that  the  jury  rendered 
their  verdict  to  the  crier  of  the  court,  in  the  absence  of  the  court 
and  the  clerk;  that  the  verdict  so  rendered  was  "guilty,"  which 
was  written  by  the  crier  in  the  clerk's  book ;  that  a  regular  or 
formal  judgment  was  entered  in  the  minutes  or  records  of  the 
court;  that  the  complainant  took  proceedings  to  have  the  judg- 
ment reversed  by  the  supreme  court,  because  of  the  irregular 
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way  in  which  the  verdict  was  returned — in  being  taken  by  the 
crier,  in  the  absence  of  both  court  and  clerk  ;  that  the  supreme 
court  pronounced  the  judgment  a  nullity,  but  declared  itself 
unable  to  aiford  relief  as  the  case  stood;  that  he  then  opened 
the  case  before  the  court  below,  and,  after  the  fullest  and  clearest 
proof  of  the  facts,  asked  the  court  to  set  aside  the  judgment, 
which  the  court  refused  to  do;  that  he  then  obtained  a  certiorari, 
and  the  case  was  heard  again  before  the  supreme  court ;  that  the 
supreme  court  concluded  that  it  was  a  matter  of  discretion  with 
the  court  below,  and  therefore  refused  to  disturb  the  judgment; 
that  from  this  judgment  of  the  supreme  court,  he  took  an  appeal 
to  the  court  of  last  resort,  and  was  heard,  but  heard  in  vain ; 
that  he  is  without  relief  from  a  verdict  thus  wrongfully  and 
illegally  entered  and  the  judgment  thereon,  except  in  this  court. 
The  bill  asks  for  the  interference  of  this  court,  restraining  the 
overseer  of  the  poor  from  any  flirther  proceedings  on  the  said 
judgment. 

There  is  no  statement  in  the  bill  that  the  complainant  has  any 
defence  to  the  proceedings,  equitable  or  otherwise.  The  only 
ground  alleged  to  move  the  arm  of  the  court  is  the  irregularity 
or  illegality  of  the  manner  of  taking  the  verdict. 

Therefore,  is  there  any  ground  for  the  interference  of  this 
court  ?  I  think  not.  If  this  court  were  to  act,  in  all  cases  of 
clear  or  well-established  irregularities  in  the  law  coui-ts,  because 
relief  is  not  aiforded  there,  without  allegations  of  an  equitable 
nature,  such  as  challenge  attention  in  other  cases,  it  would,  in 
such  cases,  be  a  court  of  review.  The  jurisdiction  of  this  court 
rests  on  no  such  basis.  This  court  interferes  not,  unless  there  is 
exhibited  an  equity  which  lies  beyond  the  reach  of  a  court  of 
law.  And  since  the  court  of  errors  and  appeals  has  very  re- 
cently considered  this  subject,  I  shall  content  myself  with  a 
reference  to  the  case  then  before  them,  and  to  the  many  cases 
cited  in  the  foot-notes  by  the  reporter.  Cutter  v.  Kline,  8  Stew. 
Eq.  534-.     The  injunction  is  denied. 


Note. — The  opinions  of  the  supreme  court  in  this  case  may  be  found  in 
Davvi  V.  Delaware,  12  Vr.  55,  and  13  Vr.  513,  and  the  affirmance  of  the  latter 
iu  Davis  V.  Delaware,  16  Vr.  186  ;  see  also,  6  N.  J.  L.  J.  ii.— Eep. 
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Catharine  A.  Rolfe 


Garret  G.  Van  Sickle's  Executors. 

A  testator  directed  his  executors  to  sell  his  lands  within  one  year  after  his 
decease,  or  as  soon  thereafter  as  in  their  judgment  should  seem  best  for  the 
interest  of  his  estate.  He  gave  to  his  wife  one-third  of  the  use  and  profits  of 
his  estate  for  life,  and  the  rest  to  his  four  dauirhter?,  and  constituted  his  wife 
and  D.  executors.  He  died  in  1873.  At  that  time  his  wife  and  two  of  his 
daughters  were  living  on  the  homestead  with  him,  and  they  continued  to  live 
there  until  their  deaths,  which  occurred,  one  in  1876,  and  the  other  in  1880. 
The  executors  were  offered  $30,000  for  the  farm  in  1873,  but  the  heirs  then 
declined  to  sell  at  that  price.  The  executors  rented  the  farm,  and  some  of 
the  four  daughters  with  their  mother  continuously  occupied  the  homestead. 
The  executors  employed  real  estate  agents  for  two  years  to  sell  the  farm,  and 
offered  to  take  $20,000  for  it.  In  1876,  one  of  the  sons-in-law  offered  the 
executor,  (not  the  widow,  with  whom  he  was  then  living  on  the  farm,)  $12,500 
therefor,  but  he  declined  it.  They  ultimately  sold  the  farm  for  about  $9,600. — ■ 
Held,  that  they  were  not  personally  chargeable  with  negligence  in  not  accept- 
ing the  offer  of  $30,000,  nor  the  subsequent  offer  of  the  son-in-law,  which  does 
not  appear  to  have  been  bona  fide. 

On  bill,  answer  and  proofs. 

Mr.  John  8.  Voorhees,  for  complainant. 

Mr.  W.  P.  Vooi'hees,  for  executrix  defendant. 

Mr.  A.  V.  Schenck,  for  executor  defendant. 

Mr.  E.  D.  GiUmo7'e,  for  defendant  Cox. 

Bird,  V.  C. 

The  testator  died  in  July,  1873.  He  had  made  his  wife  and 
William  Dunham  executrix  and  executor  of  his  last  will,  in 
which  he  said  : 
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"  I  authorize  and  direct  my  executors  to  sell  all  my  real  estate  at  public  or 
private  sale,  and  to  make  good  and  sufficient  title  or  titles  therefor  within  one 
year  srfter  my  decease,  or  as  soon  thereafter  as  in  their  judgment  seems  best 
for  the  interest  of  my  estate." 

He  gave  to  his  wife  the  use  and  profits  of  one-third  of  his 
€state  for  life,  and  the  rest  to  his  four  daughters.  He  resided  on 
his  homestead  at  the  time  of  his  death  ;  and  two  of  his  daughters, 
Cornelia  and  G^rretta,  were  there  with  him.  Mrs.  Cox  (Cornelia) 
afterwards  married;  she  died  in  March,  1876.  Garretta  died  in 
January,  1880.  Till  1876  the  widow  and  three  of  the  daughters 
and  the  husband  of  one  (Mrs.  Cox)  remained  in  the  homestead. 
Then  (March,  1876)  the  complainants  left  their  city  home  and  took 
up  their  abode  in  the  homestead,  also,  and  apparently  took  the 
management  of  the  household  for  the  widow,  who  boarded  with 
them  for  the  rent.  Traphagen  was  in  possession  of  the  land  as 
tenant  on  shares  at  the  death  of  the  testator.  He  made  an  agree- 
ment with  the  executors  for  the  easuing  year,  and  continued  in 
possession  until  the  close  of  1878.  On  April  1st,  1879,  Mr, 
Rolfe,  one  of  the  complainants,  took  charge  of  the  farm  on  shares. 
He  continued  in  possessioa  until  the  filing  of  the  bill  in  this 
cause,  and  until  the  sale  was  subsequently  made.  During  ihia 
period  considerable  repairs  were  made. 

This  land  is  near  New  Brunswick.  In  1873,  at  the  period  of 
testator's  death,  it  had  a  high  value.  It  seemed  to  be  advancing 
day  by  day.  There  seemed  to  be  no  figure  that  it  would  not 
reach.  The  family  was  so  impressed.  In  a  short  time  after  the 
death  of  the  testator,  and  probably  before  the  will  was  read,  the 
executor  met  a  gentleman  in  a  store,  who  said  he  would  give 
§30,000  for  the  farm,  and  would  pay  SI 0,000  in  cash,  and  secure 
the  balance.  The  executor  says  he  made  this  known  to  the 
family,  and  understood  that  the  executrix  and  all  the  childreuj 
except  the  daughter-in-law,  demanded  still  more — §40,000. 
After  the  will  had  been  proved,  the  executor  employed  competent 
real  estate  agents  to  procure  a  customer  for  the  farm.  After  two 
years  and  more  of  effort  no  sale  was  effected.  The  executrix 
then  thought  the  real  estate  agents  might  be  dispensed  with. 
She,  however,  consented  to  accept  §20,000  for  the  farm.     In 


160  CASES  IN  CHANCERY.  [40  Eq. 

Eolfe  V.  Van  Sickle's  Executors. 

1876  Mr.  Rolfe  asked  the  executor  what  he  would  take  for  the 
farm  ;  the  executor  told  him  they  had  agreed  on  $20,000.  Mr. 
Rolfe  offered  $100  per  acre,  or  about  $12,500.  How  sincere 
this  offer  was  appears  from  the  fact  that  he  did  not  make  the 
offer  to  the  executrix,  who  was  then  living  with  him,  nor  even 
make  any  inquiries  of  her  about  it.  I  think  the  bona  fides  of 
this  offer  further  appears  from  the  fact  that  his  wife  told  the 
executor,  in  1880,  that  the  farm  was  not  worth  over  $4,000. 

The  farm  was  ultimately  sold  for  $70.50  per  acre.  This  is  a 
great  reduction  from  $30,000  for  the  farm.  Although  there  is  a 
charge  of  neglect  in  the  bill,  for  not  selling  for  the  $30,000,  on 
the  argument  that  was  abandoned.  But  on  the  argument  it  was 
insisted  that  the  executors  were  chargeable  with  the  offer  made 
by  Mr.  Rolfe. 

I  cannot  conclude,  from  the  above  facts,  that  the  executor  and 
executrix  are  chargeable  with  negligence.  It  was  right  for  them 
to  listen  to  the  voice  of  the  heirs-at-law.  The  title  was  in  the 
heirs,  and  they  could  have  elected  to  take  the  land,  the  widow 
consenting.  The  whole  family  remained  in  possession,  except 
Mrs.  Rolfe.  When  Mrs.  Cox  died,  Mrs.  Rolfe  and  her  husband 
entered.  While  the  rents  went  to  the  executor,  they  enjoyed  the 
homestead.  The  sick  cliildren  were  cared  for  there.  In  1880, 
after  months  of  languishing,  Garretta  died. 

I  certainly  cannot  charge  this  mother.  I  cannot  find  any 
ground  for  doing  that  which  I  think  would  be  so  highly  inequi- 
table. Nor  do  I  think  that  strict  justice  requires  it.  Shall  a 
court  of  equity  chastise  a  loving  and  devoted  mother  for  such 
tenderness  and  affection  towards  her  offspring?  And  this  view 
forbids  that  the  executor  shall  be  charged.  The  power  of  sale 
was  not  divisible.  They  act  as  one.  He  could  not  sell  alone. 
They  could  only  convey  jointly.  It  is  true,  he  might  have 
sought  the  aid  of  this  court.  But  when  ?  When  was  the  discre- 
tion expressly  given  to  them  by  the  will  exhausted  ?  It  is  not 
easy  to  say.  This  land  had  a  high  market  value  in  July,  1873, 
but  from  October  of  that  year,  prices  declined  so  rapidly  that 
multitudes  refused  to  sell  until  the  execution  came,  because  they 
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believed,  then,  the  days  of  restoration  would  come  quickly,  but 
iu  vain. 

I  will  advise  that  the  executors  are  not  chargeable  with  negli- 
gence in  not  selling  the  farm  before  they  did. 

But  I  think  there  should  be  an  accounting  to  this  court.  I 
do  not  believe  it  would  be  considered  good  practice  to  allow  a 
defendant  to  select  the  form  in  which  to  answer  the  bill  filed 
against  him.  There  are  many  items  in  the  statements  found  in 
the  answer  of  Mr.  Dunham,  such  as  rents  received  and  receipts 
for  wood  and  timber  sold,  which  do  not  properly  belong  in  the 
account  of  an  executor  with  no  other  power  over  the  land  than 
that  of  sale  and  a  power  to  distribute  the  proceeds,  but  since  the 
very  protracted  discussion  of  the  case  was  carried  through  with- 
out reference  to  this,  I  think  no  exceptions  should  hereafter  be 
made  to  such  items. 


John  H.  Vanderveer. 

V. 

Sidney  Conover. 


A  farm  was  devised  to  executors,  to  hold  in  trust  for  the  testator's  daughter 
Julia  for  life,  with  power  to  sell  during  her  lifetime  with  her  consent,  and  if 
not  then  sold,  to  sell  it  after  her  death,  and  to  divide  the  proceeds  among  her 
children.  Julia  died  before  the  farm  had  been  sold,  leaving  one  chUd,  Emma, 
who  thereafter  gave  a  mortgage  on  the  farm  to  defendant,  which  has  been 
recorded.  Subsequently  the  executors  sold  the  farm  to  complainants. — Seld, 
that  Emma  had  no  interest  in  the  farm  which  she  could  mortgage,  and  that, 
conse-quently,  the  complainants  took  the  fee  clear  of  her  pretended  encum- 
brance.— Held,  further,  that  the  court  would  not  determine,  in  this  suit,  whether 
Emma's  mortgage  operated  as  an  assignment  pro  tanto  of  her  interest  in  the 
proceeds  of  sale,  which  the  court  would  compel  the  executors  to  pav  over  to 
defendant. 


On  bill,  answer  and  proofs. 

11 
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Vanderveer  v.  Conover. 


Mr.  James  Steen,  for  complainant, 
3Ir.  Robert  Allen,  Jr.,  for  defendant. 

Bird,  V.  C. 

The  will  mentioned  in  this  bill  shows  that  the  testator  gave 
and  devised-  a  farm  to  his  executors  to  hold  in  trust  for  his 
daughter  Julia,  and  to  permit  her  to  have  the  possession,  and  to 
have  the  rents  and  profits  during  her  life.  The  said  executors 
were  empowered  to  sell  during  the  lifetime  of  Julia,  with  her 
consent,  the  proceeds  of  such  sale  to  be  invested  for  her  benefit. 
If  the  farm  were  not  sold  in  her  lifetime,  the  executors  were 
ordered  to  sell  it  after  her  death,  and  to  divide  the  proceeds 
amongst  her  children. 

Julia  had  a  daughter  named  Emma,  who  executed  a  mortgage 
on  the  said  farm  to  one  Sidney  Conover,  the  defendant,  and  de- 
livered it  to  him,  and  he  has  caused  it  to  be  recorded  in  the  clerk's 
office  of  the  county  in  which  the  land  is  situate.  This  was  done 
after  the  death  of  Julia.  Since  both  events  the  executors  sold 
the  land  to  all  of  the  complainants,  except  Vanderveer,  who  by 
their  bill  claim  that  they  took  the  entire  fee,  and  that  the  said 
mortgage  is  no  lien.  They  then  conveyed  to  Vanderveer,  the 
other  complainant.  On  the  other  hand,  it  is  insisted  that  the 
children  of  Julia  had  a  vested  interest  in  the  land,  and  could 
execute  liens  thereupon. 

I  conclude  that  the  children  of  Julia  did  not  take  any  interest 
in  the  land.  The  devise  expressly  conveyed  the  legal  title  to 
the  executors,  with  power  of  sale.  But  if  the  title  did  not  pass 
to  them  under  the  devise,  clearly  it  did  not  pass  to  the  children 
of  Julia.  It  did  not  descend  to  them  as  heirs-at-law  during  the 
lifetime  of  their  mother,  nor  can  I  perceive  that  it  did  at  any 
time.  If  this  be  the  correct  view,  then  Emma  had  no  title  and 
the  mortgage  was  void.  This  attempted  alienation  did  not  pre- 
vent the  executors  passing  the  entire  fee  to  the  complainants. 
Du7'yee  v.  Martin,  9  Stew.  Eq.  444-7  is  authority  for  this.  See, 
also.  Perry  on  Trusts  §  787. 

This  view  of  the  case  does  not  at  all  embrace  the  question 
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attempted  to  be  raised  by  the  answer  as  to  the  effect  of  this  bond 
and  mortgage  on  the  interest  of  the  mortgagor  in  the  proceeds  of 
sale.  The  defendant  alleges  that  the  execution  and  delivery  of 
that  mortgage  operated  as  an  assignment  of  the  mortgagor's 
interest  therein,  and  that  the  executors  are  bound  to  pay  that 
interest  to  him.  Whatever  rights  may  have  arisen  between  the 
mortgagor  and  mortgagee  are  not  involved  in  this  issue,  and  it 
would  be  improper  for  the  court  to  undertake  any  settlement  of 
them  until  an  issue  embracing  them  is  made  up. 

I  will  advise  a  decree  that  said  mortgage  was  not  and  is  not  a 
lien  on  the  premises  named  in  the  bill  of  complaint,  and  that  the 
said  defendant,  Conover,  surrender  to  the  complainants  the  said 
mortgage,  to  be  canceled. 


Benjamin  W.  Mulford's  Administratob 


Jane  W.  Mulford's  Executors  et  al. 

Where  securities,  which  came  into  executors'  hands  as  assets  of  their  testa- 
trix's estate,  but  which  in  fact  belonged  to  her  husband's  estate,  have  been 
appropriated  by  them  in  the  proper  discharge  of  their  duties,  without  notice, 
they  will  be  protected. 

On  bill,  answer  and  proofs. 

Mr.  W.  B.  Guild,  for  complainant. 

Mr.  E.  8.  Atwaier,  for  Jane  C.  Mulford. 

Bird,  V.  C. 

In  this  case  I  find  that  all  of  the  securities  for  money  in 
the  possession  of  Jane  W.  Mulford,  at  the  time  of  her  death, 
belonged  to  the  estiite  of  her  late  husband,  Benjamin  W,  Mulford, 
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deceased,  and  did  not  belong  to  her  in  her  own  right  as  her  own 
separate  estate,  and  that  her  executors  must  account  for  them  or 
their  value  to  the  administrator  de  bonis  non  with  the  will 
annexed  of  Benjamin  W.  Mulford,  deceased,  excepting  only  so 
much  thereof  as  has  been  honestly  appropriated  by  her  executors 
in  the  proper  discharge  of  their  duties  as  such  executors,  before 
they  had  notice  of  the  fact  that  the  moneys  represented  by  said 
securities,  or  any  of  them,  were  tfust  funds.  This  applies  to  all 
the  securities  alike — the  bond  and  morta;ao;e  as  well  as  the  note. 
I  do  not  think  that  the  executors  of  Jane,  she  dying  without  any 
estate  in  her  own  right,  should  suffer  loss  for  what  they  honestly 
did  under  their  appointment,  before  notice.  They  took  things 
as  they  appeared  upon  the  face.  Therefore,  as  far  as  they  have 
paid  money  or  incurred  liability  in  the  discharge  of  their  duties 
as  such  executors,  before  notice,  the  law  will  protect  them. 

I  am  aware  that  this  conclusion  is  not  sustained  by  the  cases 
of  Brownlee  v.  Lockwood,  5  C.  E.  Gfr.  239 ;  Carrick  v.  Carriek, 
8  a  E.  Gr.  364-;  and  of  United  States  v.  Walker,  109  U.  8. 
258 ;  but  it  is  in  harmony  with  the  conclusions  of  the  chancel- 
lor in  the  case  of  Boulton  v.  Scott,  2  Or.  Ch.  231,  and  it  seems 
to  be  in  all  respects  equitable  and  direct. 

I  will  advise  a  decree  in  accordance  with  these  views. 


Martha  B.  Hill 

V. 

Herman  Shultz. 

fhe  owner  of  a  store  situated  on  a  corner  lot  in  a  city,  with  a  cellar  there- 
tiiader  divided  into  a  front  and  rear  cellar  by  a  partition  wall  running  parallel 
with  the  main  street,  rented  the  first  story  and  rear  cellar  to  the  defendant  as 
"  a  decocation  and  painting  store."  Access  to  the  front  cellar  was  gained  by 
steps  opening  from  the  rear  cellar  on  the  side  street,  and  thence  through  the 
rear  cellar,  and  also  by  stone  steps  running  from  the  front  cellar  floor  up  to  the 
sidewalk  of  the  main  street,  and  coming  out  under  one  of  the  two  large  show 
windows  ^A  the  store.  At  the  time  of  the  lease  the  outlet  of  these  front  cellar 
steps  was  covered  by  a  platform.  The  defendant  was  informed,  during  the  ne- 
gotiations for  his  lease,  that  complainant  intended  to  rent  the  front  cellar,  and 
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the  weight  of  evidence  showed  that,  at  least  on  one  occasion,  he  had  an  oppor- 
tunity of  seeing  the  front  cellar  steps.  There  was  no  mention  of  the  front  cellar, 
the  steps,  or  the  platform,  in  the  lease. — Held,  that  the  right  to  have  the  plat- 
form retained  in  its  horizontal  position  did  not  pass  to  the  defendant  under  his 
lease,  expressly  or  impliedly,  on  the  ground  of  reasonable  necessity,  or  from^ 
the  manifest  intention  of  the  parties,  although  when  the  platform  was  removed 
customers  or  other  persons  looking  into  that  show  window  could  not  approach 
it  near  enough  to  examine  closely  and  conveniently  the  wares  there  displayed* 


Bill  for  injunction.  On  final  hearing. 
M7\  John  B.  Emery,  for  complainant. 
Mr.  William  B.  Guild,  Jr.,  for  defendant. 

Bird,  V.  C. 

The  complainant  was  the  owner  of  a  lot  with  a  building 
thereon,  on  the  corner  of  Broad  and  Court  streets,  Newark. 
She  was  remodeling  the  building,  making  one  large  store  and 
one  small  one  on  the  first  floor  facing  Broad  street.  There  were 
rooms  in  the  rear  of  these  stores,  and  also  in  the  second  and  third 
stories,  over  the  stores,  for  families  to  dwell  in.  There  was  a 
cellar  under  the  larger  store,  which  was  partitioned  by  a  brick 
wall,  in  which  was  a  doorway  leading  from  one  to  the  other. 
The  one  farthest  from  Broad  street  was  accessible  from  Court 
street,  and  is  known  as  ''  the  small  cellar." 

Whilst  these  changes  and  repairs  were  in  progress,  the  defend- 
ant applied  to  the  complainant  to  rent  the  larger  store.  They 
entered  into  an  agreement,  and  a  lease  was  executed  and  de- 
livered. After  the  store  was  completed  the  defendant  entered 
into  the  possession  of  it.  Pie  had  not  been  long  in  possession 
before  the  complainant,  by  her  workmen,  commenced  removing 
some  old  boards  from  a  platform  in  front  of  one  of  the  show 
windows  in  the  larger  store,  which  platform  formed  a  covering 
to  a  flight  of  stone  steps  leading  to  the  said  cellar.  The  object 
in  removing  this  platform  was  to  open  the  said  cellar  for  use, 
and  to  obtain  access  thereto  by  the  steps  there  located.  Whilst 
the  complainant's  workmen  were  so  engaged  the  defendant  inter- 
])0sed,  forbidding  them  to  proceed,  and  offering  resistance.  This 
act  on  the  part  of  the  defendant  moved  the  complainant  to  file 
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this  bill,  and  to  ask  the  court  to  restrain  the  defendant  from 
further  interference. 

There  is  no  question  as  to  the  right  of  the  complainant  to 
occupy  and  use  the  front  cellar,  but  the  defendant  insists  that 
the  complainant  cannot  gain  access  thereto  by  means  of  the  said 
steps  under  one  of  his  front  windows,  because  he  claims  it  Is  hi> 
right  to  maintain  that  platform  there  so  that  passers-by  may 
approach  the  show  window  and  examine  his  goods. 

Did  that  platform  pass  to  the  defendant  under  the  lease  which 
he  accepted,  either  by  express  words  or  by  necessary  implication, 
is  the  point  to  be  determined.  The  premises  demised  are  de- 
scribed in  the  lease  in  these  words  : 

"  The  store  on  the  corner  of  Court  and  Broad  streets,  and  known  as  No.  949 
Broad  street,  together  with  the  cellar  under  the  rear  half  of  the  store,  as  at 
present  partitioned  off  from  the  front  cellar  by  a  brick  wall,  subject  to  the 
use  of  the  closet  and  a  place  for  coal  for  the  occupant  of  the  smaller  store  ad- 
joining said  demised  store  on  the  north,  with  the  appurtenances." 

Plainly,  the  use  of  the  platform  in  question  was  not  expressly 
included.  It  is  not  named,  nor  in  any  sense  alluded  to  so  as  to 
be  distinguished.  Nothing  whatever  is  named  but  the  store  and 
rear  cellar. 

Did  the  platform  pass  to  the  defendant  with  the  store,  by 
necessary  implication  ?  Rights  or  interasts  do  pass  to  lessees  by 
implication.  3  Washb.  Real.  Prop.  637 ;  Taylor  on  Land,  and 
Tenant  §  161 ;  Ogden  v.  Jennings,  62  N.  Y.  526 ;  Doyle  v. 
Lord,  6J^  N.  Y.  432;  Voorhees  v.  Burchard,  55  N.  Y.  98; 
French  v.  Carhart,  1  N.  Y.  96. 

But  where  the  express  words  of  the  grant  are  not  sufficient, 
the  implication  which  supplies  those  words  flows  either  from  a 
reasonable  necessity,  or,  considering  all  the  circumstances,  from 
the  manifest  intention  of  the  parties.  To  this  extent,  I  think  the 
foregoing  authorities  are  harmonious.  First,  then,  is  the  use  of 
this  platform  necessary  io  the  reasonable  enjoyment  of  the  store  ? 
The  store  was  to  be  used  for  a  "  decoration  and  painting  store  " 
and  "  for  no  other  purpose." 

Since  the  parties  did  not  adjudge  it  important  enough  to  con- 
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tract  respecting  the  use  of  this  platform  in  plain  terms,  is  the 
necessity  so  strong  as  to  make  the  demands  of  the  defendant 
appear  reasonable  ?  The  fact  that  the  defendant  has  the  benefit 
of  two  windows  in  front,  one  on  each  side  of  the  entrance,  is 
deemed  important,  because  customers  can,  if  they  desire,  approach 
near  to  one,  in  case  the  platform  is  removed  from  under  the 
other.  This  insistment  on  the  part  of  the  complainant,  contains 
an  admission  which  strengthens  the  claim  of  the  defendant,  on  the 
point  of  necessity,  which  is  that  the  very  existence  of  these  large 
fihow  windows,  is  proof  of  the  necessity.  It  may  well  be  asked, 
Why  were  they  constructed  if  the  exigencies  of  the  trade  did  not 
require  them  ?  There  is  force  in  this,  but  I  am  not  satisfied 
that  it  should  control.  The  windows  are  "  show  windows."  The 
wares  manufactured  by  the  tenant  are  to  be  exhibited  there,  are 
to  be  placed  there  for  show,  to  invite  or  attract  customers.  This 
can  be  done  with  or  without  the  platform  in  front.  It  is  true, 
goods  cannot  be  so  carefully  examined  at  the  distance  of  five  or 
six  feet  as  when  within  reach,  but  an  examination  through  a 
plate  glass  must  be  very  unsatisfactory  at  least.  And  I  think  it 
may  fairly  be  presumed,  from  the  testimony  of  Mr.  Shultz,  that 
the  exhibitions  in  show  windows  are  intended  to  induce  passers 
to  enter  the  store  to  examine.  I  think  it  may  also  be  presumed 
that  sales  are  never  made  through  show  windows ;  buyers  do  not 
part  with  their  money  without  a  closer  examination  than  is  pos- 
sible at  such  a  disadvantage.  In  my  judgment  there  is  no  rea- 
sonable necessity  existing  in  behalf  of  the  defendant. 

Since  the  instrument  is  silent  on  the  subject,  and  no  reasona- 
ble necessity  is  discovered,  was  it,  nevertheless,  the  intention  of 
the  contracting  parties  that  the  platform  should  remain  ?  The 
cases  referred  to,  as  well  as  many  others,  show  that  the  circum- 
stances, actions  and  conversations  of  the  parties,  at  the  time, 
may  all  be  taken  into  account  in  determining  what  obliga- 
tion the  one  is  under  to  the  other.  Immediately  prior  to  the 
execution  of  the  lease,  the  parties  thereto  and  the  attorney  of 
the  complainant  were  on  the  premises,  examining  them  with  a 
view  to  the  contract.  They  went  into  the  rear  cellar  and  made 
.such  observations  as  they  could,  considering  the  light,  of  the 
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condition  of  the  front  cellar.  The  defendant  says  that  he  stood 
in  the  doorway  between  the  two  cellars,  and  looked  in,  while 
the  complainant  and  Mr.  Harris,  her  attorney,  went  into  the 
front  cellar  and  walked  around.  From  his  statement,  I  think 
the  complainant  and  Mr.  Harris  were  in  the  front  cellar  several 
minutes.  In  the  front  of  this  cellar,  and  next  to  Broad  street 
and  under  the  platform  above  referred  to,  was  a  large  area,  the 
length  and  width  of  the  platform,  through  which  area  the  said 
stone  steps  led  from  the  street  to  the  cellar.  As  stated,  this 
platform  was  raised  above  the  sidewalk  about  five  inches.  On 
the  side  over  the  steps  it  was  covered  with  boards,  and  on  the 
other  side  with  iron  bars,  between  which  were  boards.  On  the 
side  over  the  steps,  the  space  between  the  platform  and  sidewalk 
and  under  the  outside  edge  of  the  platform,  was  filled  with  a 
board  standing  upright  and  supporting  the  platform,  and  on  the 
other  side  only  narrow  iron  bars,  from  one  to  two  inches  apart, 
were  used  to  support  the  platform,  the  spaces  between  these  bars 
being  open  and  admitting  the  light  into  the  area  and  cellar.  The 
entire  space  at  the  end  of  the  platform  next  to  Court  street  was 
open,  there  being  no  supports  there.  At  the  approach  to  the  steps 
leading  to  this  cellar,  was  a  large  stone,  on  a  level  with  the  side- 
walk and  about  six  inches  from  the  platform.  This  stone  has 
the  ordinary  appearance  of  the  head  or  beginning  of  a  flight  of 
steps.  Between  this  stone  and  the  base  of  the  platform  was  a 
board  about  the  width  of  an  ordinary  step.  Some  light  was 
admitted  into  the  area  through  the  grating  under  the  platform, 
on  the  one  side  of  the  entrance,  but  to  what  extent  this  light 
made  objects  in  the  area  and  cellar  visible,  is  not  entirely  clear, 
although  the  preponderance  of  testimony  is  that  the  steps  alluded 
to  were  easily  seen.  This  area  was  divided  from  the  front  cellar 
by  large  glass  windows.  The  parties  talked  about  the  front 
cellar,  and  it  was  understood  that  the  complainant  intended  to 
rent  it.  The  defendant  says  that  the  complainant  told  him  that 
the  part  of  the  old  platform  which  was  over  the  cellai'way,  and 
was  made  of  boards,  was  to  be  replaced  by  a  new  one.  There 
were  only  two  ways  of  access  to  the  front  cellar — one  by  the 
flight  of  steps  under  the  platform  and  one  from  Court  street, 
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through  the  rear  cellar — unless  a  new  way  should  be  opened 
through  the  wall  on  Court  street.  Two  witnesses  swear  that  the 
said  steps  under  the  platform  and  also  under  one  of  the  front 
windows,  were  alluded  to  and  talked  about  by  the  parties.  The 
defendant  denies  this.  Mr.  Harris  wrote  a  letter  to  the  carpen- 
ter, urging  him  to  finish  the  new  platform,  because  the  defendant 
was  impatient  or  anxious  about  it. 

I  think  these  are  the  principal  circumstances  and  acts  and 
words  of  the  parties ;  can  it  reasonably  be  implied  from  them 
that  the  parties  contemplated  leasing  that  platform  to  the  de- 
fendant for  the  use  of  himself  and  his  customers  or  passers-by  ? 
It  must  have  been  the  intention,  not  of  one  only,  but  of  both, 
in  order  to  bind. 

It  is  important  to  notice  that  the  defendant  was  informed  that 
the  cellar  was  to  be  rented ;  that  he  was  in  the  doorway  between 
the  two  cellars,  looking,  for  several  minutes,  into  the  front  cellar, 
learning,  or  ought  to  have  learned,  about  the  way  of  access  to 
the  front  cellar,  which  the  defendant  leased,  and  the  one  in  dis- 
pute. While  the  defendant  stood  in  the  doorway,  between  the 
two  cellars,  if  he  did  not  see  the  front  cellarway,  knowing,  as  he 
then  did,  that  the  front  cellar  was  to  be  rented,  it  quite  baffles 
credulity  that  he  made  no  inquiry  as  to  the  means  of  access  to  it. 
Since  he  then  must  have  expected  to  take  the  absolute  control  of 
the  rear  cellar  (except  a  place  therein  for  a  coal-bin  and  the  use 
of  a  closet),  which  would  prove  an  effectual  bar  to  any  approach 
to  the  front  cellar  through  the  former,  in  my  judgment,  under 
such  circumstances,  the  law  would  impose  on  the  defendant  the 
duty  of  inquiring  as  to  the  way  of  access  to  be  employed,  rather 
than  compel  the  complainant  to  abandon  the  use  of  her  cellar, 
or  to  open  a  new  way  on  Court  street,  which  would  be  quite 
impracticable,  neither  of  which  alternatives  was  intended  by  the 
parties.  But  I  think  the  weight  of  the  testimony  justifies  me 
in  concluding  that  the  defendant  did  see  these  steps.  If  he  did 
see  them,  then  he  not  only  did  not  intend  to  lease  the  use  of  the 
platform  for  himself  and  his  customers  and  passers-by,  but  he 
must  have  felt  morally  certain  that  the  complainant  intended  to 
remove  that  platform  to  gain  access  to  the  cellar  in  case  she 
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rented  the  small  store,  as  she  had  informed  him  she  expected  to 
let  the  two  together.  As  to  the  complainant's  intention  there 
can  be  no  doubt.  Taking  her  own  acts  and  words  as  given  by 
herself  and  Mr.  Harris,  I  conclude,  beyond  a  doubt,  that  she 
intended  to  open  this  cellarway ;  and,  allowing  the  statement  of 
the  defendant  to  be  true  respecting  the  reproaches  of  the  com- 
plainant to  Mr.  Harris  when  the  defendant  first  complained  of 
opening  the  cellarway,  there  is  strong  corroborative  proof  that 
she  did  not  intend  to  lease  the  platform  to  the  defendant.  It  is 
true  this  is  after  the  contract,  but  it  is  a  part  of  the  conversation, 
and  so  a  part  of  the  res  gestae. 

In  the  argument  emphasis  was  laid  upon  the  allegation  of  the 
defendant  that  Miss  Hill,  the  complainant,  said  she  would  build 
a  new  platform,  or  that  there  was  to  be  a  new  platform,  and  that 
either  she  or  Mr.  Harris  said  that  the  platform  was  to  be  ex- 
tended all  along  the  store.  The  defendant  qualified  the  state- 
ment as  to  the  "  new  platform  "  by  saying  that  Miss  Hill  re- 
ferred to  the  slats,  and  said  "  I  will  not  say  exactly  a  new 
platform,  but  she  expected  everything  to  be  fixed  nice  to  make 
it  pleasant  for  me."  And  this,  together  with  the  alleged  call 
upon  the  carpenter  to  complete  the  platform  or  to  extend  it,  I 
think  is  quite  consistent  with  the  complainant's  intention  to  open 
the  cellarway  if  opportunity  required,  because  she  had  the  car- 
penter under  a  contract  to  do  this  as  part  of  the  whole  job. 
The  contract  with  the  carpenter  had  been  made  long  before  the 
defendant  and  complainant  saw  each  other  with  reference  to  the 
store ;  indeed,  before  they  came  together  at  all,  the  work  of  re- 
pairing and  remodeling  was  well  advanced  towards  completion. 
Certainly,  then,  having  contracted  for  the  work  to  be  done,  there 
was  nothing  inconsistent  in  her  saying  that  she  expected  it  to  be 
done,  nor  in  calling  on  the  carpenter  to  finish  his  contract.  The 
new  platform  could  remain  until  the  renting  of  the  cellar  should 
make  an  opening  for  the  cellar  necessary. 

I  conclude,  therefore,  that  there  is  no  reasonable  ground  for  a 
decree  to  the  effect  that  the  parties  intended  to  maintain  a  plat- 
form at  the  place  designated,  whether  that  front  cellar  was  rented 
or  not. 
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The  counsel  of  the  defendant  insisted  that  the  conduct  cf  the 
complainant  was  misleading  and  fraudulent.  I  do  not  discover 
a  single  act  or  expression  that  woidd  warrant  me  in  so  advising. 
I  think  the  testimony  cannot  be  fairly  read  without  every  such 
notion  being  dispelled. 

I  wiU  advise  that  an  injunction  do  issue  according  to  the 
prayer  of  the  bill  of  complainant.  The  complainant  is  entitled 
to  her  costa. 
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THE  STATE  OF  NEW  JERSEY, 

MAY  TERM,  1886. 


Theodore  Runyon,  Esq.,  Oedinaet. 


William  H.  Peesonette,  appellant, 


John  L.  Johnson  and  Louis  Hood,  respondents. 

1.  This  court  may,  in  its  discretion,  allow  new  testimony  to  be  taken  and 
used  on  the  hearing  of  an  appeal,  and  where  it  appears  that  the  order  appealed 
from  was  a  surprise  to  the  appellant,  that  is  sufficient  ground  for  permitting 
him  to  take  testimony. 

2.  Where  there  are  two  or  more  executors,  both  or  all  should,  as  a  general 
rule,  join  in  a  petition  to  the  court  for  an  order  to  sell  their  testator's  lands  to 
pay  his  debts,  or,  if  both  or  all  do  not  join,  the  record  should  show  why  tha 
executor  or  executors  who  do  not  apply  do  not  join  in  the  application. 

3.  A  testator's  lands  may  be  sold  to  pay  the  costs  and  expenses  of  settling 
his  estate,  including  executors'  commissions  and  counsel  fees,  where  the  per- 
sonal estate  is  insufficient  to  pay  them. 
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Appeal  from  two  decrees  of  Essex  orphans  court. 
Mr.  C.  F.  Hill,  for  appellant. 
Mr.  L.  Hood,  for  respondents. 

The  Ordinary. 

One  of  the  appeals  in  this  case  is  from  an  order  made  by  the 
orphans  court  of  Essex  county,  April  29th,  1884,  directing  that 
the  land  of  Aletta  Personette,  deceased,  in  the  township  of  Cald- 
well, in  that  county,  be  sold  to  pay  her  debts,  and  the  other  is 
from  an  order  made  on  that  day  by  the  same  court,  that  the  re- 
spondent John  L.  Johnson,  one  of  the  executors  of  Aletta 
Personette,  be  allowed  $50  for  his  services  as  such  executor,  and 
that  the  respondent  Louis  Hood  be  allowed  $100  for  his  ser- 
vices as  counsel.  Those  sums  were  part  of  the  amount  of  the 
debts  for  which  it  was  ordered  that  the  land  be  sold.  Both 
orders  were  appealed  from  by  one  appeal,  and  both  were  included 
in  the  same  petition  of  appeal  and  the  answer  thereto,  and  no 
objection  was  made  to  the  joinder.  No  evidence  was^sent  up 
with  the  transcript  except  an  affidavit  of  publication  of  the  order 
to  show  cause  granted  on  the  petition  for  the  order  to  sell,  aud  it 
does  not  appear  that  any  testimony  was  taken  in  the  orphans 
court.  Pursuant  to  an  order  of  this  court,  testimony  has  been 
taken  in  reference  to  the  subject-matter  of  the  orders.     It  is  not 

Note.— The  case  of  Fitch  v.  Witbeck,  2  Barb  Ch.  161,  cited  by  the  chan- 
cellor, was  approved  in  Sandford  v.  Granger,  12  Barb.  405. 

Under  the  statutes  of  California,  an  application  to  sell  lands  to  pay  a  testa- 
tor's debts  must  be  made  by  all  the  executors  who  have  qualified,  or  the  sale 
is  void.  Gregory  v.  McPherson,  13  Cat.  562,  pe?-  Terry,  C.  J. ;  see,  as  to  this 
case,  Stuart  v.  Allen,  16  C'al.  501. 

In  Mehns  v.  Pj'isier,  69  Wis.  186,  It  was  held  that  the  heirs  could  not  object 
to  a  sale  of  their  ancestor's  lands  to  pay  his  debts,  on  the  ground  that  one  of 
the  three  executors  did  not  swear  to  the  inventory,  or  to  the  assets  and  debts, 
nor  sign  the  petition  to  sell  lands,  such  third  executor  being  testator's  widow, 
who  had  refused  to  take  under  the  will,  but  who  joined  in  the  report  of  sale, 
and  in  the  deed  thereon. 

In  Sinclair  v.  McBryde,  88  N.  C.43S,  one  creditor  was  held  capable  of  filing 
a  petition  to  compel  an  executrix  to  sell  her  testator's  lands,  in  order  to  pay 
his  (I lie  CI euitor's j  debt,  without  joining  all  the  decedent's  other  creditors  as 
petitioners. 


13  Stew.]  ]VIAY  TERM,  1885.  175 

Personette  v.  Johnson. 

newly-discovered  testimony,  and  the  respondents  objected  to  the 
use  of  it  on  the  hearing  on  the  ground  that,  according  to  the 
practice  of  ecclesiastical  courts  in  cases  of  this  kind,  no  evidence 
can  be  used  on  the  hearing  of  an  appeal  except  that  which  was 
used  below,  unless  it  be  newly-discovered  evidence.  But  the 
practice  is  not  restricted  to  so  narrow  a  limit.  Read  v.  Drake,  1 
GrT.  Oh.  78 ;  Say  re  v.  Sayre,  1  C.  E.  Gr.  505 ;  Rusling  v.  Rus- 
ling,  9  Stew.  Eq.  603.  It  is  within  the  discretion  of  this  court 
to  allow  the  taking  of  new  testimony  to  be  used  on  the  appeal, 
or  to  deny  the  privilege,  as  it  shall  deem  most  conducive  to  jus- 
tice, under  the  circumstances.  Price  v,  Clark,  3  Hagg.  265  n. ; 
The  Euphrates,  8  Cranch  385 ;  The  St.  Lawrence,  Id.  4^J(, ; 
TJie  Pizarro,  2  Wheat.  227  ;  Scribner  v.  Williams,  1  Paige  550  ; 
Case  V.  Towle,  8  Paige  4.79.  In  the  case  in  hand,  the  order  to 
take  the  testimony  was  based  upon  an  affidavit  of  the  appellant, 
showing  that  the  orders  appealed  from  were  a  surprise  upon  him, 
and  under  such  circumstances  it  is  eminently  proper  to  allow  the 
taking  of  new  testimony. 

But  if  the  record  alone  be  considered,  without  the  evidence 
taken  in  this  court,  the  order  for  sale  must  be  reversed.  It  ap- 
pears by  the  record  that  the  application  was  made  by  one  alone 
of  two  executors,  but  why  it  was  made  by  one  alone  without  the 
other,  does  not  appear.  Where  there  are  several  executors  or 
administrators,  it  Ls,  as  a  general  rule,  proper,  if  not  necessary, 
that  they  all  join  in  the  application  to  sell  land  under  the  statute 

The  supreme  court  of  Massachusetts  has  no  jurisdiction  in  equity  to  compel 
a  co-executor  to  join  in  a  petition  to  the  probate  court  for  leave  to  sell  real 
estate,  ASouthwick  v.  Morrell,  121  Mass.  520. 

Where  all  tiie  administrators  have  joined  in  the  petition,  the  subsequent 
refusal  of  one  to  proceed  will  not  invalidate  the  sale  by  the  others,  Osmun  v. 
Traphagen,  23  Mich.  80 ;  or  his  removal  from  oflBce,  Steele  v.  Steele,  89  111.  51 ; 
as  to  the  effect  of  a  sale  by  an  administratrix  after  her  letters  had  abated  by  her 
marriage,  see  Rumph  v.  Truelove,  66  Ga.  480 ;  or  by  an  executrix,  Chapman 
v.  HoUister,  42  Cal.  462;  Littleton  v.  Addinglon,  59  Mo.  275  ;  Clark  v.  Campbell, 
2  Bawle  215 ;  or  by  the  administrator's  death,  Baker  v.  Bradsby,  23  III.  632; 
or  renunciation,  Robinson  v.  Redman,  2  Duv.  82 ;  or  removal  from  the  state, 
Gridley  v,  Phillips,  5  Kan.  349. 

In  a  note  to  Martin  v.  Cullen,  3  Stew.  Eq.  4^6,  are  cases  showing  for  what 
debts  a  decedent's  land  may  be  sold. — Rep. 


I' 


176  PREROGATIVE  COURT.  [40  Eq. 

Personette  v.  Johnson. 

to  pay  debts.  It  has  been  held  so  in  other  states  under  statutes 
similar  to  ours.  Fitch  v.  JVitheck,  2  Barb.  Ch.  161 ;  Hannum  v. 
Day,  105  Mass.  33.  Wortman  v.  Skinner,  1  Beas.  358,  Ls  not 
authority  to  the  contrary.  It  was  there  said  that  the  orphans 
court  may  order  one  of  several  administrators  to  sell  land  to  pay 
debts;  but  both  administrators  in  that  case  joined  in  the  peti- 
tion for  the  order,  and  the  order  directed  both  of  them  to  sell. 
The  matter  now  under  consideration  was  not  decided  in  that 
case.  If  the  application  is  not  made  by  the  whole  number  of 
executors  or  administrators,  where  there  are  several,  it  should 
appear  on  the  record  why  those  who  do  not  apply,  do  not  join 
in  the  application. 

According  to  the  proof  sent  up  with  the  record,  the  order  to 
show  cause  was  published  for  only  five  weeks  instead  of  six,  as 
required  by  the  statute.  It  is  alleged,  however,  by  the  respond- 
ents, that  it  was  in  fact  published  for  six  weeks.  Leave  would 
be  given  to  produce  proof  that  the  order  was  published  for  the 
full  time  required  by  law  if  there  were  not  other  insuperable 
objections  to  the  order  to  sell.  It  appears,  by  the  testimony  taken 
in  this  court,  that  the  appellant  was  not  only  one  of  the  execu- 
tors, but  was  the  devisee  under  the  Nvill  of  the  land  described  in 
the  petition  for  the  order  to  sell.  His  co-executor  was  desirous 
of  having  the  debts  paid.  The  personal  estate  was  appraised  at 
only  380.40,  and  proved  to  be  worth  only  $68.85.  There  were 
undisputed  debts  due  from  the  estate  to  the  amount  of  $316.76, 
and  a  claim  of  $67.77  in  favor  of  Mr.  F.  H.  Pilch,  which  was 
disputed  by  the  appellant.  In  order  to  coerce  the  appellant  to 
pay  off  the  debts,  Mr.  Johnson,  his  co-executor,  made  applica- 
tion for  the  order  to  sell.  On  the  12th  of  February,  1882,  the 
day  on  which  the  petition  for  the  order  for  sale  was  filed,  he 
wrote  to  the  appellant  on  the  subject,  and  in  his  letter  gave  him 
two  weeks'  time  in  which  to  pay  the  claims  against  the  estate. 
The  time  for  appearance  fixed  in  the  order  to  show  cause  was 
April  15th,  1884.  On  the  21st  of  February,  nine  days  after  the 
order  to  show  cause  was  made,  the  attorneys  of  the  appellant 
wrote  to  Mr.  Johnson  that  the  appellant  had  paid  all  the  de- 
mands against  the  estate  except  those  which  he  (Johnson)  had 
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paid,  aud  the  bill  of  Mr.  Pilch,  which  the  appellant  was  advised 
by  tliem  the  estate  was  not  liable  to  pay,  and  that  they  had  in- 
formed Mr.  Pilch  that  the  appellant  declined  to  pay  his  bill,  and 
added  that  the  latter  had  replied  that  he  would  sue  for  it.  One 
of  them,  Mr.  C.  F.  Hill,  had  written  to  Mr.  Pilch  on  the  sub- 
ject of  his  claim,  and  Mr.  Pilch,  by  his  answer  to  that  letter,  after 
stating  that  his  bill  was  then  questioned  for  the  first  time,  de- 
clined to  enter  into  any  discussion  with  regard  to  it,  and  added 
that  unless  it  were  paid  during  the  then  current  week,  he  would 
bring  a  suit  for  it.  On  the  same  day,  Mr.  Pilch  communicated 
this  anewer  to  Mr.  Johnson.  A  short  time  before  the  order  for 
sale  was  made,  Mr.  Johnson  called  on  the  appellant  and  offered 
to  abandon  the  application,  provided  the  latter  would  pay  Mr. 
Hood  his  counsel  fee  for  services  to  the  estate.  The  appellant 
did  not  pay  the  counsel  fee,  and  the  order  for  sale  was  taken. 
When  that  order  was  taken,  Mr.  Johnson  understood  that  all  the 
debts  of"  the  testatrix  had  been  paid,  with  the  exception  of  the 
claim  of  Mr.  Pilch,  and  he  knew  that  that  claim  was  disputed. 
The  order  for  sale  states  that  the  deficiency  is  $223.48.  This 
amount  was  made  up  of  Mr.  Pilch's  claim,  and  the  commissions 
and  counsel  fee.  No  suit  wjis  brought  on  Mr.  Pilch's  claim. 
The  ground  for  the  order  to  sell  was  then  a  disputed  claim,  one 
known  to  the  applicant  for  the  order  to  be  disputed  by  his  co-ex- 
ecutor, who  was  the  devisee  whose  land  the  order  was  to  affect, 
and  the  applicant's  commissions  and  the  counsel  fee. 

The  appellant's  counsel  insists  that  the  order  to  sell  could  not 
lawfully  be  based  upon  those  claims  or  any  of  them.  He  argues 
that,  inasmuch  as  the  statute  providing  for  the  sale  of  the  land 
of  a  decedent  to  pay  his  debts,  is  in  derogation  of  the  common 
law,  it  must  be  construed  strictly,  and  inasmuch,  also,  as  the 
statute,  by  its  terms,  authorizes  the  sale  of  land  to  pay  debts, 
merely,  the  land  of  the  decedent  cannot  be  sold,  under  the  stat- 
ute, to  pay  commissions  or  counsel  fees  for  or  in  the  settlement 
of  the  estate.  He  also  insists  that  the  orphans  court  had  no 
authority  to  order  the  sale  of  land  to  pay  a  disputed  claim. 

The  statute  makes  a  decedent's  land  liable  for  his  debts,  and 
provides  for  the  sale  thereof,  to  pay  so  much  of  the  debts  as  his 
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personal  property  will  not  pay.  In  order  to  ascertain  what  is 
meant  by  the  term  "  debts,"  in  the  statute — which  term,  taken 
literally,  would  embrace  nothing  but  obligations  and  liabilities — 
we  must  look  at  all  paits  of  the  act.  Some  of  the  provisions  of 
the  act  throw  great  light  upon  this  matter,  and  show  that  the 
intention  of  the  legislature  was  to  embrace  in  the  term  the  neces- 
sary expenses  of  settling  the  estate.  By  the  seventy-third  sec- 
tion, it  is  provided  that  when  any  rule  to  show  cause  why  lands 
and  real  estate  should  not  be  sold  for  the  payment  of  debts,  shall 
be  obtained,  the  heirs  or  devisees  of  the  intestate  or  testator,  or 
any  of  them,  may  appear  before  the  court  at  the  time  fixed  for 
hearina:,  and  enter  into  bond  to  the  executor  or  administrator  in 
such  sum  and  with  such  sureties  as  the  court  shall  approve,  con- 
ditioned for  the  payment  to  the  executor  or  administrator  of  so 
much  money  as  may  be  required  to  pay  the  residue  of  the  debts 
of  the  testator  or  intestate,  and  the  just  expenses  and  allowances 
for  the  settlement  of  the  estate  which  shall  remain  after  the  per- 
sonal estate  shall  be  applied  thereto,  and  to  indemnify  and  save 
harmless  the  executor  or  administrator  from  any  damages  or 
costs  which  he  may  individually  be  lawfully  subjected  to  by 
reason  of  the  delay,  and  that,  thereupon,  the  hearing  of  the  rule 
and  all  proceedings  thereunder  shall  stand  adjourned  until  the 
amount  of  such  deficiency  shall  be  ascertained ;  and  if  the  heir 
or  devisee,  on  demand  made  of  him  or  his  sureties  on  the  bond, 
shall  refuse  or  neglect  to  pay  to  the  executor  or  administrator 
the  moneys  required  to  pay  the  residue  of  the  debts,  expenses 
and  allowances,  the  orphans  court  shall  order  the  bond  to  be 
prosecuted,  or  proceed  to  make  such  order  for  the  sale  of  the 
lands  and  real  estate  whereof  the  testator  or  intestate  died  seized, 
as  might  have  been  made  if  the  bond  had  not  been  given.  The 
next  section  provides  for  the  application,  by  the  orphans  court, 
of  the  money  collected  by  suit  upon  the  bond,  or  so  much  thereof 
as  may  be  necessary  for  the  purpose,  to  the  payment  of  the  resi- 
due of  the  debts,  expenses  and  allowances  before  mentioned, 
which  shall  remain  unpaid  afler  applying  to  the  payment  thereof 
the  personal  estate  and  the  costs  and  damages  of  the  executor  or 
administrator  individually,  mentioned  in  the  condition  of  the 
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bond ;  so  that  the  heir  or  devisee,  in  order  to  save  his  land  from 
sale  for  the  payment  of  the  decedent's  "  debts,"  is  required  to 
pay  not  merely  the  residue  of  tlie  debts  of  the  decedent  which 
sliall  remain  after  applj'ing  the  personal  estate  thereto,  but  the 
residue  of  the  debts  and  expenses  of  settling  the  estate  which 
shall  remain  after  such  application  of  the  personal  estate  thereto. 
This  shows  that,  in  the  mind  of  the  legislature,  the  extent  of 
the  liability  of  the  land  was  not  to  be  limited  to  the  debts,  but 
embraced,  also,  the  expenses  of  settling  the  estate. 

But,  further,  by  the  seventy-eighth  section  it  is  provided  that 
after  sale  of  the  land  under  an  order  of  sale  to  pay  debts,  the 
court  is  to  order  a  distribution  of  the  surplus  "  after  debts  and 
just  expenses  of  every  sort  first  allowed  and  deducted,"  among 
the  heirs  or  devisees  to  whom  the  lands  descended  or  were  de- 
vised. It  is  suggested  that  the  expenses  mentioned  in  this  sec- 
tion are  expenses  of  sale ;  but  the  expression  is  of  far  more 
extensive  signification.  It  is  not  expenses  of  sale,  merely,  but 
expenses  of  every  sort.  Since  the  act  provides  that  the  expenses 
of  the  administration  may  be  taken  out  of  the  proceeds  of  the 
sale,  it  follows  that  the  land  may  be  sold  to  raise  those  expenses ; 
1  hat  is,  that  that  may  be  done  directly  which  may  be  thus  done 
indirectly.  Tlie  expenses  of  administration  are  incident  to  the 
payment  of  the  debts.  The  statutory  provision  for  the  sale  of 
land  to  pay  debts  should  be  construed  to  include  by  implication 
authority  to  sell  to  pay  the  expenses  of  administration.  The 
petition  states  that  the  land,  which  was  a  tract  of  twenty-one 
acres,  was  worth  $1,000.  It  was  unimproved,  and  about  one- 
half  meadow  and  the  rest  woodland.  There  appears  no  reason 
why  the  court  should  have  ordered  that  the  whole  of  it  should 
be  sold  to  raise  the  alleged  deficiency.  Part  of  it  would  have 
produced  money  enough. 

As  to  the  order  granting  commissions  to  Mr.  Johnson,  and  a 
counsel  fee  to  Mr.  Hood,  the  amount  awarded  to  the  former, 
S50,  exceeds  the  limit  fixed  by  the  statute,  which  provides  that 
the  commissions  of  executors  on  $1,000  or  less  shall  not  exceed 
seven  per  cent.  The  award  was  of  §50  to  Mr.  Johnson,  while 
the  whole  amount  which  had  come  to  the  hands  of  the  executors 
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up  to  the  time  of  the  making  of  the  order,  was  $68.85,  the 
amount  realized  upon  the  property  inventoried,  the  lawful  com- 
missions on  which  sum  would  be  $4.81.  And  if,  in  computing 
the  commissions,  allowance  was  made  to  Mr.  Johnson  upon  the 
amount  realized  upon  the  inventory,  and  the  amount  of  the  debts 
which  would  remain  unpaid  after  applying  the  money  realized 
from  the  personal  property  thereto,  including  therein  the  com- 
missions and  counsel  fees,  the  commissions  would  have  been 
only  $37.20,  and  this  allowance,  if  made,  should  have  been 
made  to  both  executors. 

The  order  for  a  counsel  fee  of  $100  does  not  appear  to  have 
been  based  upon  any  evidence.  By  the  evidence  taken  in  this 
court,  it  appears  that  the  only  services  which  were  rendered  by 
Mr.  Hood,  for  which  he  could  lawfully  be  compensated  out  of 
the  estate,  were  those  rendered  in  obtaining  the  order  for  sale. 
The  rest  of  his  services  were  rendered  to  the  executors  in  doing 
their  work,  the  work  for  doing  which  their  commissions  are 
given  to  them.  For  such  ser\^ices,  counsel  fees  payable  out  of 
the  estate  will  not  be  allowed.  Wolfe's  Case,  7  Stew.  Eq.  SS3. 
The  order  granting  the  allowances  was  a  separate  order,  not 
made  upon  a  final  or  other  accounting,  and  it  was  made  without 
notice.  The  account  of  debts  in  the  petition  for  the  order  for 
t!ic  sale  of  land  contained  no  reference  to  allowances  or  the  lia- 
bility of  the  estate  therefor.  The  order  to  show  cause  was  not  a 
notification  of  an  intention  on  the  part  of  the  petitioning  execu- 
tor for  an  order  fixing  his  commissions  for  his  services  in  settling 
the  estate,  nor  of  an  application  on  his  part  for  the  allowance  of 
counsel  fees  to  the  counsel  of  the  executors.  The  appellant  had 
a  right  to  be  heard  upon  the  making  of  those  allowances.  Not 
only  was  he  the  devisee  of  the  land  which  Mr.  Johnson  pro- 
I)osed  to  sell  under  the  order  to  raise  the  money  to  pay  the 
allowances,  but  he  was  one  of  the  executors,  and  had  participated 
in  settling  the  estate,  and  therefore  was  entitled  to  a  share  of  the 
compensation  for  that  service.  The  order  under  consideration 
not  only  made  an  excessive  allowance  for  commissions,  but 
awarded  it,  not  to  both  executors,  but  to  Mr.  Johnson  alone. 
The  order  for  commissions  and  counsel  fee  was  not  only  irregu- 
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larly  made,  but  it  was  premature  also  as  to  the  commissions.  The 
services  for  which  the  compensation  was  given  had  not  all  been 
rendered.  It  will  be  reversed.  The  order  for  sale  will  also  be 
reversed.  Had  the  orphans  court  been  aware  that  the  claim  of 
Mr.  Pilch  was  disputed,  it  would  not  have  made  the  order  to  sell 
the  land  to  raise  that  money.  Mr.  Pilch  is  not  debarred  from 
bringing  suit  for  his  claim,  by  the  fact  that  he  did  not  bring  an 
action  to  establish  it  within  three  months  from  the  time  of  the 
receipt  of  the  before-mentioned  letter  from  Mr.  Hill  to  him. 
That  letter  was  not  such  a  notice  as  is  contemplated  by  the  sixty- 
third  section  of  the  orphans  court  act.  It  was  merely  an  expres- 
sion of  opinion  on  the  part  of  the  writer  against  the  validity  of 
the  claim,  and  a  statement  that  he  had  advised  the  appellant  that 
the  estate  was  not  liable  for  it.  No  costs  of  the  appeal  will  be 
awarded  to  either  party. 


In  the  matter  of  the  account  of  Carrie  Allen  (late  Weldon), 

guardian  of  Charles  Weldon,  a  minor  under  the  age  of 

fourteen  years. 

1.  An  intestate  left  surviving  him  a  widow  and  one  child,  who  were  entitled 
to  all  his  personal  estate.  The  widow  was  appointed  his  administratrix,  and 
also  the  guardian  of  his  child.  In  her  account  as  administratrix  she  had 
charged  herself  with  a  certain  mortgage,  but  neglected  to  claim  allowance  for 
the  costs  and  execution  fees  which  she  had  paid  in  connection  with  the  mort- 
gage.— Held,  that  she  could  not  be  allowed  credit  for  the  amount  of  those  costs 
and  fees  in  her  account  as  guardian. 

2.  Where  an  order  of  this  court  has  directed  the  amount  of  counsel  fees  to  be 
allowed  to  a  guardian  in  a  litigation  in  this  court,  such  guardian  cannot  charge 
against  her  ward's  estate,  in  a  subsequent  accounting,  the  amount  paid  by  her 
to  her  counsel  in  that  litigation,  in  excess  of  the  amount  fixed  by  the  order. 


On  exceptions  by  the  guardian  to  the  report  of  the  master  in 
chancery,  to  whom  her  account  was  referred  by  order  of  the  court. 

Mr.  J.  Palmer,  for  exceptant. 
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The  guardian  excepts  to  the  master's  report  because  it  dis- 
allows charges  for  costs  of  foreclosure  proceedings  upon  a  certain 
mortgage,  and  sheriff's  fees  on  the  sale  of  the  mortgaged  premises 
under  the  execution  issued  in  those  proceedings,  which  costs  and 
fees  the  guardian  has  paid,  and  for  which  she  claims  allowance 
in  her  account.  She  also  excepts  because  the  master  has  dis- 
allowed so  much  of  the  charges  for  counsel  fees  paid  by  the 
guardian  in  the  litigation,  over  the  award  of  the  letters  of  guard- 
ianship, as  is  in  excess  of  the  amount  allowed  to  her  by  the  de- 
cree of  this  court  in  that  matter. 

As  to  the  first  exception.  The  charge  for  the  costs  and 
sheriff^s  fees  in  the  foreclosure  suit  is  not  a  proper  one.  The 
guardian  was  administratrix  of  her  late  husband,  the  infant's 
father,  who  died  intestate,  leaving  but  the  one  child,  who,  with 
the  widow,  was  entitled  to  the  personal  estate.  The  intestate, 
in  his  lifetime,  assigned  to  a  trustee  a  mortgage  to  secure  the 
payment  of  an  annuity.  After  the  intestate's  death  the  trustee 
foreclosed  the  mortgage,  and  the  property  was  sold  under  the 
execution.  The  person  who  owned  the  equity  of  redemption 
took  the  title  under  the  sheriff's  sale,  in  pursuance  of  an  ar- 
rangement between  him  and  the  administratrix,  and  gave  her  a 
mortgage  upon  the  property  for  the  amount  due  upon  the  execu- 
tion and  the  execution  fees  (she  agreeing  to  pay  and  actually 
paying  the  costs  and  execution  fees)  and  the  amount  of  a  loan  of 
money  by  her  to  him,  to  enable  him  to  make  improvements  upon 
the  property.  She,  in  her  account  as  administratrix,  charged 
herself  with  the  amount  of  the  latter  mortgage,  but  omitted  to 
claim  allowance  therein  for  the  foreclosure  costs  and  execution 
fees  paid  by  her.  Obviously,  those  costs  and  fees  are  not  a 
proper  charge  against  the  infant  in  this  account. 

As  to  the  other  exception.  This  court  made  allowance  by  its 
decree  for  the  costs  and  counsel  fees  of  both  sides  in  the  litiga- 
tion as  to  the  letters  of  guardianship.  That  award  is  conclusive 
as  to  the  amount  of  counsel  fees  to  be  charged  against  the  estate 
of  the  infant  in  that  matter.  The  exceptions  will  be  overruled, 
and  the  report  confirmed.  The  account  will  be  corrected  in  ac- 
cordance with  the  report. 


' 
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Catherine  Kline  et  al.,  appellants, 

V. 

Martha  Allegair,  respondent. 

A  witness  produced  his  certificate  of  ordination  as  a  minister  of  a  well-known 
religious  sect,  dated  April,  1844,  and  testified  that  from  1844  to  the  present 
time  he  had  officiated  either  as  sole  or  associate  pastor  of  a  church  of  his  de- 
nomination ;  and  that  he  had  performed  the  ceremony  at  the  marriage  of  the 
respondent  with  her  husband,  now  deceased,  in  1854,  at  the  house  of  respond- 
ent's father,  in  this  state. — Held,  that  this  was  sufiicient  proof  that  under  the 
circumstances  his  qualification,  and  the  due  solemnization  of  the  marriage 
would  be  presumed. 

Appeal  from  an  order  of  distribution  made  by  the  orphans 
court  of  Hunterdon  county. 

Mr.  J.  Schomp,  for  appellants. 

Mr.  R.  S.  Kuhl,  ft)r  respondent. 

The  Ordinary. 

The  sole  question  discussed  on  the  hearing  of  this  appeal  was 
whether  the  respondent  was  the  widow  of  the  intestate.  The 
appellants  deny  that  she  was  ever  lawfully  married  to  hira. 
Leaving  out  of  view  her  own  testimony  on  the  subject,  the  mar- 
riage is  established  by  the  testimony  of  Rev.  John  P.  Moore, 
who  testifies  that  he  was  acquainted  with  both  of  the  parties,  and 
that  he  solemnized  the  marriage  about  the  middle  of  May,  1854, 
at  the  house  of  the  respondent's  father,  in  Delaware  township,  in 
Hunterdon  county,  in  this  state ;  that  at  that  time  he  was  an 
ordained  minister  of  the  Gospel  of  the  German  Baptist  Church 
(the  sect  known  as  Dunkers),  and  he  produces  his  certificate  of 
ordination,  dated  April  13th,  1844,  which  certifies  that  he  had 
at  that  date  been  duly  elected  and  ordained  to  "  administer  churcii 
ordinances  and  marriages."     He  testifies  that  in  1854,  the  year 


184  PEEROGATIVE  COURT.  [40  Eq. 

Gans  V.  Dabergott. 

in  which  the  marriage  was  solemnized,  he  was  pastor  of  a  church, 
and  that  from  1844  to  the  present  time  he  has  been  either  sole 
pastor  or  associate  pastor  of  a  church.  It  is  urged,  on  behalf  of 
the  appellants,  that  there  is  not  sufficient  proof  that  he  was 
qualified  to  solemnize  marriages  in  this  state.  But  there  is 
nothing  in  the  evidence  to  show  that  he  was  not  qualified.  The 
presumption,  under  the  circumstances,  is  that  he  was  duly  quali- 
fied to  solemnize  the  marriage,  and  that  the  marriage  was  duly 
solemnized,     2  Bish.  on  Mar.  &  Biv.  §§  467,  495. 

The  order  appealed  from  will  be  affirmed,  with  costs  to  be 
paid  by  the  appellants. 


Isaac  Gans,  administrator  &c,,  appellant, 

V. 

Emma  Dabergkjtt,  respondent. 

The  ninth  section  of  the  act  concerning  executors  provides  for  the  issuing 
of  letters  of  administration  where,  among  other  cases,  the  decedent  leaves  re- 
lations entitled  thereto,  but  they  do  not  apply  therefor  within  fifty  days  after 
his  death,  and  the  act  contains  no  provision  as  to  giving  notice  of  such  appli- 
cation. A  rule  of  the  orphans  court  requires  that,  in  such  case,  the  applicant 
shall  produce  the  renunciation  and  request  of  the  person  entitled,  that  letters 
be  issued  according  to  the  application,  or  that  the  applicant  produce  proof  that 
ten  days'  notice  thereof  has  been  given  to  the  next  of  kin. — Held,  that  letters 
of  administration  granted  to  the  appellant,  as  creditor  of  the  intestate,  fifty- 
seven  days  after  his  death,  without  proof  of  notice  to  the  respondent,  his  widow, 
or  the  production  of  her  renunciation  and  request,  were  invalid. 


Appeal  from  decree  of  Essex  orphans  court. 
Mr.  J.  W.  Field,  for  appellant. 
Mr.  A.  W.  Rodnger,  for  respondent. 
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Paul  Dabergott,  who  was  a  resident  and  inhabitant  of  the  city 
of  Orange,  in  Essex  count v,  died  at  sea,  September  1st,  1884, 
leaving  a  widow  (the  respondent)  in  Orange,  where  he  carried 
on  his  business.  He  died  intestate.  His  widow  did  not  take 
out,  nor  apply  for  letters  of  administration  upon  his  estate  within 
fifty  days  from  his  death.  On  the  28th  of  October,  1884,  fifty- 
seven  days  after  Mr.  Dabergott's  death,  Isaac  Gans,  of  Orange, 
claiming  to  be  a  creditor  of  the  estate,  made  application  for  and 
obtained  letters  of  administration.  The  widow  had  not  then  ap- 
plied for  letters,  nor  had  she  renounced  her  claim  to  administra- 
tion. Nor  did  she  request  that  Mr.  Grans  should  be  appointed. 
By  his  petition,  Mr.  Gans  stated  that  the  widow  resided  in 
Orange.  Xo  notice  was  given  to  her  of  the  appHcation,  nor  had 
she  any  knowledge  of  it.     The  letters  were  granted  on  the  same 


Note. — A  court  cannot,  by  the  adoption  of  a  rule,  deprive  a  party  of  a  con- 
stitutional right,  as  a  trial  bv  jury,  Hinchly  v.  Machine,  3  Gr.  476  ;  but  a  rule 
prescribing  the  mode  of  drawing  the  jury,  is  valid,  iiiate  v.  Boatwright,  10  Rich. 
407. 

A  rule  providing  that  when  proceedings  for  a  road  have  failed,  another  ap- 
plication for  such  road  shall  not  be  acted  on  for  a  year,  is  valid,  Towameucin 
Head,  10  Pa.  St.  195 ;  and,  a  rule  that  petitions  for  roads  shall  only  be  pre- 
sented at  a  regular  term  of  the  court,  and  not  at  an  adjourned  session,  Road  in 
Liule  Britain,  27  Pa.  St.  69 ;  and,  a  rule  that  in  certain  cases  the  defendant 
shall  mark  on  the  margin  of  his  plea,  "  by  statute,"  Bartholoraew  v.  Carter,  3 
Mann.  &  Gr.  125 ;  and,  a  rule  requiring  appeals  to  be  taken  in  six  months 
where  a  statute  prescribed  nine  months,  Meloy  v.  Squires,  4^  Md.  378 ;  and,  a 
rule  that  a  plea  in  abatement,  if  consisting  of  matter  of  fact  not  apparent  on 
tlie  face  of  the  record,  must  be  verified,  Fogg  v.  Fogg,  31  Me.  302 ;  and,  a  rule 
in  chancery  that  no  deposition  shall  be  read  unless  it  is  filed  with  the  clerk  on 
or  before  the  Saturday  previous  to  the  sitting  of  the  court,  Maulfsby  v.  Carty, 
11  Humph.  361 ;  and,  a  rule  limiting  the  right  of  witnesses,  subpoenaed  and 
attending  court  in  several  cases  at  the  same  time,  to  fees  for  mileage  and  at- 
tendance in  one  case  only,  Meffert  v.  Dubuque  R.  R.  Co.,  34  Iowa  430  ;  and,  a 
rule  that  bail  must  justify  either  in  the  county  where  the  defendant  was 
arrested,  or  where  the  action  is  pending,  or  where  the  bail  reside — the  statute 
providing  that  the  bail  must  justify  before  a  county  judge,  Bonnell  v.  Esterly 
SO  Wis.  549  ;  and,  a  rule  requiring  a  bill  of  exceptions  in  a  criminal  case  to 
be  presented  and  settled  within  ten  days  after  the  verdict,  Haines  v.  Com.,  99 
Pa.  St.  410. 

A  rule  cannot  authorize  the  illegal  admission  of  evidence,  Kennedy  v.  Mere- 
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day  on  which  the  petition  was  filed.  On  the  loth  of  November. 
1884,  the  widow  appealed,  to  the  orphans  court  of  the  county, 
from  the  order  of  the  surrogate  granting  the  letters.  Mr.  Grans, 
having  been  duly  cited,  and  the  appeal  heard,  that  court  reversed 
the  order  of  the  surrogate,  and  revoked  the  appointment  of  Mr. 
Gans,  and  granted  letters  to  Mrs.  Dabergott.  From  that  order 
Mr.  Gans  appealed  to  this  court.  The  letters  to  Mr.  Gans  were 
issued  in  disregard  of  the  provisions  of  the  rule  of  the  orphans 
courts  on  the  subject.  The  first  rule  provides  that  where  the 
application  for  letters  of  administration  is  by  a  person  other  than 
the  next  of  kin  or  person  first  entitled,  or  by  one  of  several 
equally  entitled,  the  applicant  shall  produce  to  the  surrogate  the 
renunciation  and  request  of  the  persons  entitled  to  letters,  that 
letters  be  issued  according  to  the  application,  or  proof  that  at 
least  ten  days'  notice  has  been  given  to  the  next  of  kin  or  parties 

dith,  3  Bibb  4^5 ;  nor  restrict  the  time  witliin  which  a  party  may  obtain  the 
instruction  of  the  court  to  the  jury  before  they  retire,  JBell  v.  North,  4  Litl. 
133  ;  nor  provide  that  the  court  would  consider  all  questions  decided  by  the 
court  ou  the  trial  as  reserved,  without  a  formal  exception  taken  at  tlie  time, 
Kennedy  v.  Cunningham,  2  Mete.  [Ky.)  5SS  ;  nor  allow  a  defendant  in  a  divorce 
suit  more  than  thirty  days  to  answer,  where  a  statute  prescribes  thirty  days  as 
the  limit,  Fayebank  v.  Fagebank,  9  Minn.  72  ;  see  Meloy  v.  Squires,  4^  Md.  378  ; 
nor  provide  that  an  attorney  of  record  cannot  take  an  affidavit  of  service  of  a 
summons,  where  a  notary,  by  statute,  may  take  such  affidavit,  and  the  attor- 
ney of  record  was  also  a  notary.  Young  v.  Young,  18  Minn.  90 ;  nor  provide 
that  every  material  amendment  ahall  be  cause  for  a  continuance,  where  the 
statute  provides  that  it  may  be  cause,  Colhoun  v.  Crawford.  50  Mo.  4^8 ;  see 
Adams  Express  Co.  v.  Trego,  35  Md.  47 ;  Hayward  v.  Ramsey,  74  III.  372 ; 
nor  require  that  a  motion  to  dismiss  an  appeal  should  be  made  at  the 
first  term,  where  the  appeal-bond  was  void,  Pickett  v  Pickett,  1  How.  {Miss.) 
267 ;  nor  require  that  a  motion  in  arrest  of  judgment  must  be  made  the  day 
after  the  verdict  is  rendered,  where  the  statute  provided  that  a  motion  for  a 
new  trial  must  first  be  made,  and,  if  denied,  then  a  motion  in  arrest,  and  the 
defendant  moved  for  a  new  trial  after  the  verdict,  which  motion  was  not  over- 
ruled until  the  following  day,  Wilkinson  v  Daniel,  Wright  368 ;  nor  require 
that  an  application  for  a  new  trial  must  be  made  on  the  first  Saturday 
after  the  trial  of  the  cause,  Pawley  v.  3fcOimpsey,  7  Yerg.  502 ;  nor  re- 
quire a  defendant  to  pay  the  plaintiff  $llO,  for  the  privilege  of  answering 
after  his  demurrer  had  been  overruled,  People  v.  McClellan,  31  Cal.  101 ;  nor 
require  a  bill  of  exceptions  to  be  prepared  and  signed  before  a  motion  for 
a  new  trial  would  be  heard,  Emery  v.  Emej-y,  54  Iowa  106 ;  nor  provide  that, 
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by  law  entitled  to  the  administration,  if  any,  of  the  application, 
and  that  the  renunciation  and  request,  if  any,  shall  be  recorded 
in  a  book  to  be  kept  for  the  purpose.  The  appellant's  counsel 
insists  that  the  ninth  section  of  the  "  act  concei'nins:  executors, 
and  the  administration  of  intestate's  estates  "  (Rev.  897),  pro- 
vides for  the  issuing,  without  notice,  of  letters  of  administration 
upon  the  estate  of  any  intestate  dying  within  this  state  to  any  fit 
appli-ant  where  the  decedent  leaves  no  relations  entitled  to  ad- 
ministration, or  where  he  leaves  any,  and  they  do  not  apply  for 
letters  within  fifty  day^  after  his  death.  It  is  true  the  act  is 
silent  on  the  subject  of  notice,  but  the  rule  applies,  and  makes 
notification  to,  or  renunciation  and  request  by  those  first  entitled 
to  letters,  a  prerequisite  to  the  grant  of  letters  to  any  other  person. 
The  order  appealed  from  will  be  affirmed,  with  costs,  to  be  paid 
by  the  appellant. 

unless  the  party's  request  to  have  the  judge's  charge  reduced  to  writing  be 
made  at  or  before  the  beginning  of  the  trial,  it  shall  be  deemea  to  have  been 
waived,  Patterson  v.  Bail,  19  Wis.  24S ;  nor  be  inconsistent  with  a  plain- 
tiff's etaiutory  ri^ht  to  locate  the  venue  of  his  action.  Smith  v.  Danzig,  64 
How.  Pi\  320 ;  tior  provide  that  a  plaintiff  may  enter  a  judgment  for  want 
of  an  appearance,  although  he  has  not,  as  required  by  statute,  filed  his  de- 
claration prior  to  the  return-day  of  the  writ,  Vanormer  v.  Ford,  98  Pa.  St. 
177 ;  nor  permit  an  action  ex  contractu  to  l>e  brought  to  trial  out  of  its 
crder  on  the  docket,  on  the  afiidavit  of  the  plaintiff,  his  attorney  or  agent,  of  a 
belief  that  the  oefv-uce  is  made  for  delay,  and  notice  lo  tlie  defendant  or  his 
attorney,  unless  it  be  made  to  appear  satisfactorily  that  the  defence  is  made 
in  good  faith,  Fisher  v.  Nat.  Bank  of  Commerce,  73  111.  34;  nor  strike  out 
a  pleading  without  notice  to  the  party.  Rice  v.  Ehde,  55  N.  Y.  518 ;  nor 
alter  a  statute  which  gives  the  plaintiff  in  an  action  peudirig  the  right  to 
examine  the  adverse  party  on  oath  before  service  of  the  complaint,  Olenney  v. 
Stedwdl,  64  N.  Y.  120 ;  nor  require  a  case  for  an  appeal  to  be  served  within 
ten  days  after  written  notice  of  the  decision  or  ruling,  where  the  statute 
allows  ten  days  after  the  entry  of  the  judgment  and  notice  thereof,  "or 
within  such  time  as  may  be  prescribed  by  the  rules  of  the  court,"  French  v. 
Po^vers,  80  N.  Y.  I46. 

It  has  been  held  that  a  court's  construction  of  its  own  rules  may  be  reviewed 
on  appeal,  Magiira  Appeal,  59  Pa.  St.  430 ;  Eathbone  v.  JRathbone,  5  Pick.  89 ; 
Baker  v.  Blood,  128  Mass.  545;  Wall  v.  Wall,  2  Barr.  &  GUI  79;  Abercrombie 
V.  Riddle,  3  Md.  Ch.  320 ;  MaulUby  v.  Carty,  11  Humph.  361;  but  see  Hughes 
f.  Jackson,  12  Md.  450 ;  Adams  Express  Co.  v.  Trego,  35  Md.  47 ;  Gannmi  v. 
//nVz,  79  Pa.  St.  5^5.— Kep. 
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Washington  B.  Wlluams,  receiver  &c.,  appellant, 

V. 

Hugh  W.  McKay  et  al.,  respondents. 

1.  The  managers  of  a  savings  bank  stand  in  the  relationship  of  trustees  to 
the  depositors,  so  that  the  statute  of  limitations  will  not  be  a  bar  against  a 
charge  of  mismanagement  on  their  part,  which  had  occurred  more  than  six 
years  before  the  filing  of  the  bill. 

2.  Although  such  managers  are  unpaid,  they  are  to  he  held  liable  for  the 
want  of  ordinary  care  and  diligence  in  the  management  of  the  afiairs  of  the 
institution. 
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3.  When  the  bill  shows  a  long  and  systematic  violation  of  the  directions  of 
the  charter,  by  the  president  and  committeemen,  it  is  a  prima  facie  presump- 
tion that  such  course  of  misconduct  was  known  to  the  managers,  and  the  latter 
cannot  demur  to  the  bill  on  the  ground  that  such  misconduct  is  not  traced  to 
them. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Williams  v.  Halliard,  11  Stew.  Eq.  373. 

The  Mechanics  and  Laborers  Savings  Bank  was  incorporated 
by  a  public  statute  passed  March  3d,  1869.  Its  franchise  was 
to  receive  deposits  of  money  to  be  held,  used  and  improved  to 
the  best  advantage,  and  to  divide  the  income  and  profit  thereof 
among  the  persons  making  the  deposits  in  just  proportion  after 
deducting  necessary  expenses,  and  to  repay  them  the  principal 
sums  so  deposited  at  such  times,  with  such  interest,  and  under 
such  regulations  as  the  managers  should  prescribe.  Fifteen  per- 
sons were  named  in  the  act  as  the  corporators  or  first  managers ; 
by  a  supplement  this  number  was  increased  to  twenty-four.  The 
tenth  section  was  as  follows : 

"  That  said  corporation  shall  invest  no  money  in  any  public  stock,  other 
than  such  as  are  erected  under  the  laws  of  the  United  States,  or  the  state  of 
New  Jersey,  New  York,  or  in  the  public  stocks  of  Jersey  City  or  Newark,  in 
this  state,  or  of  the  cities  of  New  York  or  Brooklyn,  in  the  state  of  New 
York,  authorized  by  the  laws  of  said  states  respectively,  nor  on  bond  and 
mortgage  except  on  real  estate  worth  at  least  double  the  amount  of  the  sum 
invested,  above  all  encumbrances,  nor  in  the  stock  of  any  incorporated  com- 
pany whatever." 

The  managers  were  empowered  to  appoint  their  successors, 
and  the  charter  provided  that  the  president,  vice-president, 
treasurer  and  other  officers  of  the  bank  should  give  security  for 
their  fidelity  and  good  conduct  as  the  board  of  managers  might, 
from  time  to  time,  require.  The  officers  constituted  by  the  by- 
laws were  a  president,  vice-president,  secretary  and  treasurer,  and 
a  finance  and  executive  committee  of  three  members  each, 
together  with  the  president  and  vice-president.     These  officers 
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were  to  be  annually  selected  from  among  themselves.     Among 
the  by-laws  were  the  following,  viz. : 

"  1.  The  officers  of  the  board  are  a  president,  vice-president,  secretary  and 
treasurer,  a  finance  committee,  and  an  executive  committee  of  three  members 
each,  together  with  the  president  and  vice-president,  who  shall  be  members  of 
(-aid  committees  ex  officio. 

"  2.  All  the  said  officers  and  committees  shall  be  elected  by  ballot,  from  the 
board  of  managers,  annually,  at  the  regular  meeting  on  the  second  Monday  in 
November  in  each  year.  Any  of  them  may  be  removed  by  a  two-thirds  vote 
of  the  board,  and  vacancies  filled  at  any  other  stated  or  special  meeting. 

"  6.  The  order  of  business  of  the  board  shall  be  as  follows : 

"  1st.  Reading  minutes  of  last  regular  meeting  and  of  any  subsequent  meet- 
ing of  the  board. 

"  2d.  Reading  minutes  of  finance  committee  and  passing  upon  their  rules 
and  recommendations. 

"3d.  Reports  of  special  committees. 

"  4th.  Treasurer's  report  and  general  statement. 

"  5th.  Motions,  suggestions  and  remarks  upon  the  business  investments  of 
the  bank,  present  or  prospective,  and  condition  of  its  aflFairs. 

"  6th.  Unfinished  business. 

*'  7th.  New  business. 

"  10th.  It  shall  be  the  duty  of  the  finance  committee  to  attend  to  all  appli- 
cations for  loans,  and  they  shall  meet  as  occasion  may  require  for  the  purpose 
of  investing  and  loaning  the  funds,  and  for  other  purposes  connected  with 
their  trusts. 

"  11th.  The  executive  committee  shall  have  the  general  charge  and  govern- 
ment of  the  bank,  and,  from  time  to  time,  lay  down  rules  not  inconsistent  with 
the  orders  of  tiie  board,  or  the  by-laws,  which  shall  be  binding  until  the  next 
meeiing  of  the  board,  when,  if  approved  by  the  board,  they  shall  be  of  perma- 
nent obligation  until  revoked  by  the  board. 

"  It  shall  be  their  duty  to  examine  the  books,  accounts  and  securities  of  the 
bank,  and  at  the  regular  meetings  of  the  board  in  May  and  November  in  each 
year,  to  declare  the  rate  of  interest  to  be  paid  depositors  for  the  preceding  six 
months,  and  report  to  the  board  to  be  confirmed  or  rejected. 

"  16th.  On  the  third  Monday  in  May  and  November  in  each  year,  there  shall 
be  paid  such  interest  as  in  the  judgment  of  the  board  the  business  of  the  bank 
for  the  last  six  months  will  justify,  to  be  allowed  as  follows : 

''  On  sums  on  deposit  for  six  months  next  preceding  May  1st  and  November 
1st,  six  (6)  months'  interest,  and  no  more:  on  other  sums  on  deposit  for  three 
months  or  more  prior  to  either  of  those  days,  three  months'  interest,  and  no 
more.  All  deposits  received  between  the  1st  and  25th  of  each  February,  May, 
August  and  November  shall  be  entitled  to  and  receive  interest  from  the  first 
of  said  months  respectively. 
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"  20th.  Deposits  may  be  made  in  said  bank,  to  be  returned  on  demand, 
where  no  interest  is  to  be  paid  to  the  depositor." 

The  bank  began  business  in  1869,  and  suspended  on  the  1st 
of  November,  1878.  A  receiver  was  appointed  under  proceed- 
ings in  insolvency  on  March  7th,  1879.  The  charter  required 
the  managers  to  meet  semi-annually.  Many  of  the  defendants 
served  on  both  the  executive  and  finance  committees;  some 
served  on  only  one,  and  some  on  neither.  The  official  connec- 
tion of  some  of  the  defendants  terminated  more  than  six  years 
before  this  suit  was  brought. 

The  neglects  aad  misconduct  on  the  part  of  the  defendants 
which  are  relied  on  as  a  ground  for  relief,  will  be  found  stated 
in  the  opinion. 

Mr.  W.  B.  Williams,  pro  se,  cited : 

Oltizens  Association  v.  Coriell,  7  Stew.  Eq.  383  ;  WiUiams  v. 
Eeilly,  7  Stew.  Eq.  398;  P.  L.  of  1869  p.  177;  Charitable  Corpora- 
Hon  V.  Sutton,  2  Atk.  JfiO  ;  Scott  v.  Depeyster,  1  Edw.  Ch.  533  ; 
Citizens  Association  v.  Lyon,  2  Stew.  Eq.  110  ;  Hun  v.  Cary,  82 
N.  Y.  65  ;  Quick  v.  Fisher,  1  Stock.  802  ;  Thomp.  on  Liability  of 
Directors  p.  377  and  cases  cited. 

Mr.  A.  Q.  Garretson,  for  Kelly  and  Meehan,  cited : 

P.  L.  of  1869  p.  178  %3;  Joint  Stock  Diseownt  Co.  v.  Brown, 
L.  R.  {8  Eq.)  381 ;  Land  Credit  Co.  v.  Fermoy,  L.  R.  {6  Ch. 
App.)  763 ;  Ashhurst  v.  Masmi,  L.  R.  {20  Eq.)  225;  CargiU 
V.  Bower,  L.  R.  {10  Ch.  Div.)  502  ;  Wanmaker  v.  Van  Buskirk, 
Sax.  691;  PaHridge  v.  Wdls,  3  Stew.  Eq.  176  ;  Marsh  v.  Oliver, 
1  McCart:  259  ;  McClane  v.  Shepherd,  6  C.  E.  Gr.  76;  Stock- 
ton v.  M.  &  L.  Savings  Bank,  5  Stew.  Eq.  164-;  Chester  v. 
Halliard,  9  Stew.  Eq.  316 ;  People  v.  Mechanics  and  Traders 
Savings  Institution,  92  N.  Y.  9 ;  Hun  v.  Cary  et  al.,  82  N.  Y. 
65 ;  Spering's  Appeal,  71  Pa.  St.  11 ;  Wood  on  Limitations  of 
Action  4-13  ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90  ;  Famam  v. 
Brooks,  9  Pick.  24.6;  People  v.  Kelly,  35  Barb.  455. 
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J//-.  Feter  Bentley,  for  Patrick  Reilly,  Robert  Smyth  and  John 
Murphy,  cited : 

Thomp.  on  Liability  of  Officers  &c.  of  Corporations  357 ; 
Sperincfs  Appeal,  71  Fa.  St.  11;  Thomp.  on  Liability  233; 
McC lane's  Admr.  v.  Shepherd's  Exr.,  6  C.  E.  G^r.  79 ;  Barnes 
V.  Taylor,  12  C.  E.  Gr.  265 ;  Fartridge  v.  Wdls,  3  Stew.  Eq 
176  ;  Freeholders  of  Somerset  v.  Veghte,  15  Vr.  509 ;  Chester  v 
Halliard,  9  Stew.  Eq.  316 ;  Hannon  v.  Williams,  7  Stew.  Eq 
259  ;  Charitable  Coiyorations  v.  Sutton,  2  Atk.  JfiO  ;  Ackemian 
V.  Halsey,  10  Stew.  Eq.  356. 

Mr.  Wm.  A.  Lewis,  for  Patrick  Farrelly,  cited : 

P.  L.  of  1869  p.  177  &G. ;  F.  L.  of  1871  p.  1326  ;  F.  L. 
of  1873  p.  1300;  Marselis  v.  Morns  Canal  Co.,  Sax.  31,  38; 
Crarie  v.  FairckiM,  1  MoCart.  76;  Story's  Eq.  Fl.  §§  271,  530- 
539  ;  Citizens  Bnilding  Association  v.  Coriell,  7  Stew.  Eq.  383, 
392  ;  Ackerman  v.  Halsey,  10  Stew.  Eq.  356  ;  Spering's  Appeal, 
71  Fa.  St.  11. 

Mr.  James  B.  Vredenburgh,  for  James  Keary,  cited : 

Lewin  on  Law  of  Ti^usts  p.  739 ;  Ferry  on  Trusts  p.  782  § 
862  ;  Bishop  v.  Little,  3  Me.  4-05  ;  Farnam  v.  Brooks,  9  Fick. 
212,  244  ;  Greene  v.  Nixon,  23  Beav.  535  ;  Chester  v.  Halliard, 
9  Stew.  Eq.  313 ;  Marsh  v.  Oliver,  1  McCart.  259  ;  Hovenden 
on  Trusts  p.  4-77  ;  Clarke  v.  Boorman,  18  Wall.  509  ;  Stache  v. 
Stache,  3  Rich.  438 ;  Angell  on  Lim.  p.  581  §  472,  and  note ; 
Harwood  v.  Oglander,  6  Ves.  199;  Spering's  Appeal,  71  Fa- 
St.  11. 

Messrs.  Collins  &  Corbin,  for  nine  respondents,  cited : 

Overend  &  Curney  Co.  v.  Gibb,  5  H.  L.  4^0 ;  Land  Credit 
Co.  V.  Fermoy,  L.  R.  {5  Ch.  App.)  763  ;  In  re  Denham,  L.  R. 
{25  Ch.  Div.)  752 ;  Joint  Stock  Discount  Co.  v.  Brown,  L.  R. 
{8  Eq.  Cas.)  381,  4OI ;  Ashhurst  v.  Mason,  L.  R.  {20  Eq.)  225  ; 
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Cargill  v.  Boioer,  L.  R.  {10  Ch.  Div.)  602 ;  Weir  v.  Barnett, 
L.  R.  {3  Ex.  Div.)  32;  Han  v.  Gary,  59  How.  Pr.  4^6,  439, 
qpirmed,  82  N.  Y.  65 ;  Adair  v.  Brinmer,  74  N.  Y.  539,  567 ; 
III  re  Forest  Co.,  L.  R.  {10  Ch.  Div.)  4-50 ;  In  re  Wmcham  Co., 
L.  R.  {9  Ch.  Div.)  329 ;  Sturges  v.  Vanderbilt,  73  N.  Y.  384  / 
Ackerman  v.  Halsey,  N.  J.  L.  J.,  Nov.,  1883,  -p.  311 ;  Robinson 
V.  Smith,  3  Paige  222;  Brinkerhof  v.  Bostxoick,  88  N.  Y.  52; 
Spring  v.  Smith,  21  Pa.  St. ;  Booth  v.  Robinson,  55  Md.  419, 
^37,  4^8 ;  Dunn  v.  Kyle,  14  Bush  134;  Conway  v.  Halsey.  15 
Vr.  462;  Chester  v.  Halliard,  9  Stew.  Eq.  313,  316;  People  v. 
Mechanics  and  Traders  Bank,  92  N.  Y.  7 ;  Knox  v.  Gye,  L.  R. 
(5  H.  L.)  656,  674;  Famam  v.  Brooks,  9  Pick.  242;  3IeClane 
V.  Shepherd,  6  C.  E.  Gr.  76,  80;  Partridge  v.  Wells,  3  Steic. 
Eq.  176,  179,  affirmed,  4  Stew.  Eq.  362 ;  Ship  v.  CrosskiU,  L. 
R.  {10  Eq.)  73,  83;  Peebles  v.  Green,  6  Lea  {Tenn.)  471 ;  Ren- 
wick  V.  Renwick,  1  Bradw.  {III.  App.)  234  >  ^<^y  Oity  Bridge 
Co.  V.  Van  Eltm,  36  Mich.  210. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

This  bill  was  exhibited  bv  the  receiver  of  the  Mechanics  and 
Laborers  Savings  Bank  against  its  managers,  for  the  purpose  of 
holding  them  liable  for  certain  losses  sustained  by  the  institution 
from  time  to  time  through  a  series  of  years.  The  right  to  the 
relief  prayed  is  based  on  the  alleged  negligence  of  these  officers 
in  the  management  of  the  corporate  affairs. 

The  bill,  which  is  somewhat  loosely  framed,  contains,  in  sub- 
stance, a  statement,  which  is  mainly  substantiated  by  details,  of 
official  delinquencies  in  the  following  particulars,  viz. :  first,  in 
the  investment  of  moneys  in  a  large  number  of  specified  instances 
on  insufficient  landed  security,  and  in  violation  of  the  charter  of 
the  company ;  second,  in  the  loaning  of  other  moneys  on  mere 
personal  security ;  third,  in  permitting  the  president  of  the  bank, 
one  John  Halliard,  to  withdraw,  without  giving  adequate  security, 
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and  to  apply  to  his  own  use,  the  funds  of  the  bank ;  and  fourth, 
in  the  failure  to  require  the  president  to  give  bond  for  the  faith- 
ful performance  of  his  official  duties. 

The  question  before  this  court  is  whether  the  decree  appeale<3 
from  is  to  be  sustained  which  holds  that  these  charges,  as  stated 
in  the  bill,  do  not  lay  any  ground  of  equity  in  the  complainant. 

Viewed  in  its  general  aspect,  the  equitable  rule  which  is  ap- 
plicable to  persons  holding  official  positions  such  as  were  held 
by  these  defendants,  is  not  in  doubt.  The  duty  belonging  to  sucli 
a  situation  is  a  plain  one — to  care  for  the  moneys  intrusted  to 
them  in  the  manner  provided  in  the  charter,  and  to  exercise 
ordinary  care  and  prudence  in  so  doing.  It  is  true  that  the  de- 
fendants were  unpaid  servants,  but  the  duty  of  bringing  to  their 
office  ordinary  skill  and  vigilance  was  none  the  less  on  that  ac- 
count, for  to  this  extent  there  is  no  distinction  known  to  the  law 
between  a  volunteer  and  a  salaried  agent.  These  defendants 
held  themselves  out  to  the  public  as  the  managers  of  this  bank, 
and  by  so  doing  they  severally  engaged  to  carry  it  on  in  the 
same  way  that  men  of  common  prudence  and  skill  conduct  a 
similar  business  for  themselves.  This  is  the  measure  of  the  re- 
sponsibility of  officers  of  this  kind. 

Nor  do  I  find  anything  in  the  charter  now  before  us  that  cur- 
tails or  limits  the  responsibility  thus  defined.  There  appears  to 
be  neither  provision  nor  expression  in  this  law  that  indicates  a 
legislative  intention  to  absolve  any  of  these  managers  from  the 
duties  and  responsibilities  generally  inherent  in  the  office  filled 
by  them.  The  charter  required  the  defendants  to  meet  at  least 
twice  a  year  as  a  board  of  managers,  and  such  regulation  was 
almost  entirely  useless  unless  on  such  occasions  it  was  their  dutv 
to  supervise  the  conduct  of  their  committees,  and  to  look  gener- 
ally into  the  affairs  of  the  company.  There  is  no  ground  for 
the  belief  that  it  was  the  intention  of  the  legislature  that  none 
but  such  managers  as  acted  on  committees,  should  have  the 
charge  of  the  affairs  of  this  bank.  The  only  guaranty  given  to 
depositors  consisted  in  the  reputation  of  its  managers  with  re- 
spect to  probity  and  fiscal  ability,  and  such  guaranty  was  a  mere 
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snare  if  more  than  two-thirds  of  such  officers  were  to  have  no 
substantial  part  in  the  management.  Doubtless  such  officers  had 
the  right  to  rely  in  many  respects  on  the  skill  and  diligence  of 
their  committeemen,  and  if,  exercising  a  reasonable  circumspec- 
tion, they  were  unaware  of  the  misconduct  or  neglects  of  such 
agents,  they  would  not  be  responsible  for  the  consequences.  But 
so  plain  was  their  duty  to  oversee  the  business  done  by  such 
committeemen  that,  it  seems  to  me,  they  are  chargeable,  prima 
fade,  with  a  knowledge  of  what  was  doing  or  had  been  done  in 
all  important  matters  by  such  bodies.  That  they  themselves 
thought  this  duty  of  general  supervision  was  incumbent  upon 
them,  is  perfectly  manifest  from  the  entire  tenor  of  the  by-law 
prescribing  the  conduct  of  business  at  the  semi-annual  meetings, 
and  providing  that  at  such  times  should  be  read  the  reports  of 
the  treasurer  and  committees,  and  of  the  minutes  of  the  finance 
committee.  From  these  considerations  I  think  it  must  be  con- 
ceded that  these  officers  had  no  special  dispensation  from  the 
exercise  of  that  degree  of  care  and  vigilance  that  the  law  gener- 

o  o  o 

ally  exacts  of  persons  holding  similar  positions. 

Nor  can  I  yield  to  the  plea  that  is  so  much  pressed  in  the 
briefs  of  counsel,  that  most  of  the  neglects  and  mLsfeasances 
charged  in  this  bill  are  of  such  long  standing  that  they  are 
shielded  from  inquiry  by  the  statute  of  limitations.  After  care- 
ful examination,  my  clear  conviction  is  that  the  statute  in  ques- 
tion has  no  place  in  this  proceeding. 

It  is  a  mistake,  sure  to  mislead,  to  regard  this  suit  as  one 
solely  in  right  of  the  insolvent  corporation.  It  does  not  rest 
upon  that  narrow  footing,  for  the  receiver  represents  not  only 
the  corporate  body,  but  likewise  the  depositors  and  creditors ; 
and  the  question  which  presents  itself,  therefore,  is  as  to  the 
skdus  of  the  managers  with  reference  to  the  latter  two  classes  of 
persons ;  and  as  to  them,  I  entertain  no  doubt  vi^hatever  that 
these  officers  must  respond  to  them  in  the  character  of  their 
trustees.  In  reaching  this  conclusion,  the  principle  so  often 
stated  in  the  decisions  and  text-books  is  in  nowise  controverted, 
that  a  trust,  to  be  exempt  from  the  operation  of  the  statute  of 
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limitations,  must  be  of  a  nature  to  stand  the  triple  test,  viz. : 
first,  it  must  be  a  direct  trust ;  second,  it  must  be  of  a  kind 
belonging  exclusively  to  the  jurisdiction  of  a  court  of  equitv ; 
and,  third,  the  question  must  arise  between  the  trustee  and  the 
cestui  que  trust.     And  in  each  of  these  respects,  the  present  case 
harmonizes  with  the  standard.    If  it  is  a  trust  at  all,  it  certainly 
is  a  direct  one,  for  it  arises  immediately  upon  the  placing  of  the 
funds  under  the  control  of  this  body  of  officers.     Such  a  transac- 
tion has  nothing  of  the  nature  or  qualities  of  those  indirect  trusts 
that  require,  for  their  creation,  a  decree  of  a  court  of  chancery, 
as,  for  example,  where  money,  under  certain  circumstances,  has 
been  fraudulently  secreted,  and  a  decree  in  equity  will  ofttimes 
convert  it  into  a  trust.     It  is  admitted,  on  all  sides,  that  deposit- 
ors in  one  of  these  banks  acquire,  ipso  facto,  an  equitable  right, 
which,  by  taking  a  certain  course,  they  can  put  in  force  against 
the  directors    or  managers,   if  they  have  sustained  a   loss   by 
reason  of  the  misfeasance  of  such  officers ;  and  if  such  a  right 
exist,  what  is  it,  if  not  the  right  of  a  cestui  que  trust  against 
his  trustee  ?     This  right,  thus  referred  to,  is,  very  plainly,  not 
a  right  inherent  in  a  contract,  for  a  depositor  pays  his  money 
to  the  corporation,  and  makes  no  bargain  with  the  managers. 
And  yet  the  law  indisputably  establishes  an  equitable  right  in 
his  favor  from  the  naked  fact  of  his  relationship  with  this  class 
of  officers.     And  it  would  be  singular,  indeed,  if  the  law  did 
not  raise  up  a  trust  out  of  such  a  connection.  The  affair  between 
the  depositor  and  the  managers  embraces  all  the  materials  out  of 
which  trusts  are  created,  for  I  know  of  no  reason  why  the  trans- 
actions denominated  trusts  have  been  invested  by  law  with  their 
peculiar  qualities  and  characteristics,    except  that  the  property 
that  they  embrace  is  put,  by  way  of  confidence,  under  the  abso- 
lute control  of  the  person  called  the  trustee,  and  that  the  person 
in  whose  favor  it  is  so  placed  cannot  enforce  or  protect  his  in- 
terest in  a  court  of  law.    And  this  in  all  respects  is  the  situation 
when  a  man  places  his  money  in  one  of  these  banks ;  the  transfer 
of  such  money  is  nominally  to  the  corporation,  but  with  the  in- 
tent to  put  it  under  the  unsupervised  control  of  the  managers,  in 


198         COURT  OF  ERRORS  AXD  APPEALS.  [40  Eq. 

Williams  v.  McKay. 

whose  appointment  the  depositor  takes  no  part,  his  sole  reliance 
being  in  the  honesty  and  general  trustworthiness  of  such  officers, 
and  such  an  affair,  as  it  admittedly  creates  an  equitable  right  on 
the  one  side,  and  a  correlative  obligation  on  the  other,  necessarily 
establishes  a  direct  trust.  It  will  be  also  observed  that  the  trans- 
action exhibits  the  second  and  third  requisites  of  a  trust,  inasmuch 
as  the  right  of  the  depositor  to  look  to  the  managers  for  repara- 
tion when  a  loss  has  been  occasioned  by  their  default,  is  an  equit- 
able one,  cognizable  only  in  a  court  of  conscience,  and  the  present 
proceeding  is  between  the  trustee  and  the  legal  representative  of 
the  eestuis  que  trustent.  And  upon  this  subject  the  court  of  appeals 
of  New  York,  in  tlie  case  of  Hun  v.  Cary,  82  N.  Y.  65,  de- 
cides that  the  relation  between  a  savings  bank  and  its  directors 
is  that  of  principal  and  agent,  and  the  relation  between  its  direct- 
ors and  depositors  is  similar  to  that  of  trust<;e  and  cestui  que 
trust.  Nor  is  a  contrar}'  view  upon  this  sul)ject  expressed  by  the 
supreme  court  of  Pennsylvania  in  Spering\^  Appeal,  71  Pa.  St.  11, 
and  which  is  a  decision  much  relied  on  by  the  counsel  of  some  of 
the  defendants.  The  only  pertinent  point  decided  in  that  case  is 
that  the  statute  of  limitations  began  to  run  in  favor  of  a  director 
as  soon  as  he  vacated  his  office,  but  in  so  deciding  the  court  was 
careful  to  say  that  the  case  before  it  was  one  between  the  stock- 
holders and  directors,  and  not  one  between  the  latter  class  of 
officers  and  creditors  or  depositors.  With  respect  to  the  effect  of 
the  statute  upon  the  doings  of  the  officers  so  long  as  they  con- 
tinued in  office,  the  court  expressly  refused  to  express  an  opinion 
upon  the  question.  It  is  obvious,  therefore,  that  this  case  has 
but  small  pertinency  to  the  present  inquiry. 

And  looking  upon  the  present  controversy  as  growing  out  of 
a  trusteeship,  it  seems  to  me  incompatible  with  such  a  conclusion 
to  hold  that  the  statute  in  question  will  begin  to  run  upon  the 
vacation  of  his  office  by  the  manager,  because  such  act  has  not 
changed  the  essential  nature  of  the  transaction,  for  the  right  of 
the  depositor  remains,  as  before,  a  purely  equitable  one,  which  he 
cannot  enforce  in  a  court  of  common  law.  And  it  is  the  accrual 
of  the  right  of  action  at  law  which  calls  the  statute,  by  force  of 
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its  own  terms,  into  play.  Lapse  of  time,  therefore,  is  not  an 
absolute  bar  to  an  equity  of  this  nature,  but  lapse  of  time  is  often 
a  strong,  and  sometimes  a  conclusive,  circumstance  in  the  admin- 
istration of  the  law  of  equity.  Sir  John  Romilly,  sitting  as 
master  of  the  rolls,  in  the  case  of  Williams  v.  Page,  24-  Beav.  654-, 
€61,  in  which  a  bill  had  been  filed  in  behalf  of  shareholders 
against  the  managers  of  a  railway  company,  places  this  subject 
in  what  I  deem  its  true  light.  He  says  :  "  The  managing  com- 
mittee of  a  projected  railway  company  are,  as  well  as  the  directors 
of  the  company  after  its  formation,  not  the  mere  agents  of  the 
stockholders,  but  their  trustees,  and  liable  to  account  as  such. 
The  trust,  no  doubt,  is  a  peculiar  one,  but  such  as  it  is  they  have 
undertaken  to  discharge  the  duties  of  it,  and  they  must  be  re- 
sponsible for  the  due  performance  of  them.  In  my  opinion  all 
principle  and  all  authority  point  one  way  on  this  subject,  and  I 
should  consider  myself  wasting  public  time  by  enunciating  and 
enforcing  elementary  principles,  which  are  familiar  to  every  one 
cognizant  of  legal  matters,  if  I  were  to  enlarge  upon  this  subject. 
Still,  the  nature  of  the  trust  is  such  that  I  should  consider  time, 
although  not  a  bar  by  statute,  a  very  material  ingredient  in  such 
a  transaction,  and,  having  regard  to  the  discretion  which  courts 
of  equity  have  always  exercised  upon  this  subject,  and  which,  in 
part,  forms  an  important  branch  of  equity  itself,  I  should  think 
a  court  of  equity  would  refuse  relief  to  stockholders,  and  decline 
to  decree  such  general  account  against  persons  so  situated,  who 
had,  three  or  four  years  before,  rendered  their  accounts,  divided 
the  money  in  their  hands,  and  this  without  meeting  with  any 
comment  or  remonstrance  on  the  part  of  the  shareholders."  It 
will  be  observed,  from  this  extract,  that  the  distinguished  Master 
of  the  Rolls  treats,  as  a  matter  entirely  settled,  the  relationship  of 
the  directors  to  the  shareholders  as  constituting  the  former  a 
trustee,  and  declares  that  to  the  equities  arising  between  them 
the  statute  of  limitations  is  not  applicable  as  a  bar. 

In  the  light  of  the  principles  thus  enunciated,  let  us  then  look 
at  the  substantial  statements  of  this  bill,  with  a  view  to  ascertain 
whether  they  do  not  show  a  delinquency  in  official  duty,  which, 
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if  admitted,  will  establish  the  liability  of  these  managers,  as 
claimed  by  the  receiver. 

I  will  first  turn  my  attention  to  the  loans  alleged  to  have 
been  made  on  personal  security. 

The  bill  states,  specifically,  the  names  of  a  number  of  persons 
to  whom  such  loans,  on  mere  personal  security,  were  made,  giv- 
ing the  amounts  and  dates  of  the  notes  so  taken.  These  transac- 
tions covered  the  entire  period  of  the  business  of  the  bank  until 
it  was  closed  by  the  court  of  chancery  under  the  insolvency 
proceeding.  The  notes  thus  designated  were  uncollectible,  on 
aocount  of  the  pecuniary  irresponsibility  of  the  makers  of  them. 
There  is  a  further  charge  that  John  Halliard,  the  president, 
between  the  years  1872  and  1878,  both  inclusive,  withdrew  from 
the  funds  of  the  bank,  on  his  own  checks  or  notes,  various  sums 
of  money,  amounting  to  over  $11,000,  and  that,  in  the  year 
1872,  he  withdrew  and  applied  to  his  own  use  the  further  sum 
of  $20,000,  to  secure  which  he  subsequently  gave  a  mortgage, 
which  was  not  solid  security.  The  bill  states  that  this  last  trans- 
action took  place  without  the  knowledge  of  the  managers,  at  the 
time  it  occurred. 

The  chancellor,  in  his  opinion,  says,  and  I  think  the  view  is 
altogether  indisputable,  "  that  the  provisions  and  restrictions  of 
the  charter  must  be  regarded  as  clear  evidence  of  the  design  of 
the  legislature  to  prohibit  the  investment  of  the  funds  of  the 
bank  on  personal  security  merely,  and  especially  without  any 
security  at  all.  The  intention  is  all  the  more  manifest  when  the 
nature  of  the  institution  is  considered — that  it  was  a  savings 
bank,  designed  to  benefit  the  public  by  acting  as  the  custodian 
of  the  savings  of  persons  of  small  means,  to  invest  them  safely 
for  the  advantage  of  the  depositors." 

Here,  then,  is  presented  a  clear  and  palpable  violation  of  duty 
on  the  part  of  these  managers  or  some  of  them.  The  inquiry' 
therefore  arises,  Do  not  these  statements  of  the  bill  show,  until 
explained,  a  responsibility  in  all  the  defendants  for  the  losses 
thus  arising  ? 

The  argument  upon  this  point,  in  favor  of  these  defendants, 
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was  two-fold — first,  that  all  but  an  inconsiderable  portion  of 
these  investments  was  barred  by  the  statute  of  limitations ;  but  we 
have  seen  that  such  position  is  untenable;  and,  in  the  second 
place,  it  was  urged  that  it  was  only  the  committeemen  who  made 
these  loans  who  were  the  responsible  parties.  But  this  lattei 
position  is,  I  think,  as  untenable  as  the  former.  These  illegal 
loans  ran  through  a  long  period  of  years,  and  represented  large 
sums  of  money ;  and  it  is  perfectly  obvious  that  it  was  the  set- 
tled practice,  in  this  business,  to  make  them  in  this  form,  and  it 
is,  consequently,  an  inference  absolutely  necessary,  from  the  facts 
as  presented,  that  the  managers,  as  a  body,  knew  of  such  prac- 
tice. If,  during  the  long  continuance  of  this  practice,  these 
officers  never  discovered  its  existence  or  knew  that  their  presi- 
dent, from  time  to  time,  drew  out  of  the  bank,  on  his  own  checks 
and  notes,  these  large  sums  of  money,  it  seems  to  me  that,  prima 
fade,  such  want  of  knowledge  would  be,  of  itself,  and  until 
explained,  very  clear  proof  of  gross  negligence  on  their  part. 
It  does  not  seem  to  me  that  it  was  possible  that  these  officials, 
if  they  faithfully  discharged  the  functions  of  their  office,  could 
have  failed  to  become  acquainted  with  these  transactions,  and  I 
have  no  idea  that  it  is  the  business  of  this  court  to  draw  im- 
probable deductions  from  the  statements  of  this  bill,  in  order  to 
shield  these  defendants  from  answering  it.  And  I  entirely  repu- 
diate the  notion  that  this  board  of  managers  could  leave  the 
entire  affairs  of  this  bank  to  certain  committeemen  and,  then, 
when  disaster  to  the  innocent  and  helpless  cestuis  que  trustent  en- 
sued, stifle  all  complaints  of  their  neglects,  by  saying.  We  did  not 
do  these  things,  and  we  know  nothing  about  them.  Plainly, 
such  was  not  the  opinion  of  Lord  Hardwicke,  when,  in  the  case 
of  Charitable  Corporation  v.  Sutton,  2  Aik.  JfiO,  he  said : 
'*  Committeemen  are  most  properly  agents  to  those  who  employ 
them  in  the  trust,  and  who  empower  them  to  superintend  and 
direct  the  affairs  of  the  corporation.  If  some  persons  are  guilty 
of  gross  negligence,  and  leave  the  management  entirely  to  others, 
they  may  be  guilty  by  this  means  of  the  breaches  of  trust  that 
are  committed  by  others."     As  matters  are  now  present  before 
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this  court,  I  think  these  defendants  must  be  charged  with  knowl- 
edge of  the  systematic  doing  of  these  illegal  acts. 

And  in  the  next  place,  in  my  opinion,  the  sanre  inference  must 
obtain,  for  present  purposes,  with  respect  to  that  long  series  of 
improper  and  illegal  loans  alleged  to  have  been  secured  by  mort- 
gages on  property  of  insufficient  value.  Many  of  these  instances 
show  a  gross  neglect  of  duty  by  the  officers  of  the  bank,  and 
constitute  very  flagrant  violations  of  the  requirements  of  the 
charter.  It  may  be  that  these  transactions  were  kept  by  the 
committeemen  engaged  in  them  from  the  knowledge  of  the  other 
managers,  but,  as  the  facts  now  appear,  there  can  be  no  such 
inference  in  their  exoneration.  The  misconduct  in  question  was 
manifested  in  frequent,  glaring  instances,  and  it  is  not  easy  to 
imagine  how  they,  or  some  of  them,  failed  to  be  discovered  by 
these  boards  of  managers  on  the  supposition  which,  in  their 
favor  the  law  will  make,  that  they  exercised  their  office  in  this 
respect  with  a  reasonable  degree  of  vigilance.  The  neglectful 
acts  in  question  cannot  be  regarded  by  the  court  as  isolated 
instances,  for  they  run  through  the  whole  period  of  the  life  of 
this  institution,  and  thus  evince  a  systematic  and  habitual  disre- 
gard of  the  directions  of  the  company's  charter,  and  a  very 
striking  indifference  with  regard  to  the  security  of  the  money 
held  in  trust  by  them.  The  remarks  of  Lord  Hatherly,  in  de- 
ciding the  case  of  Land  Q-edit  Company  of  Ireland  v.  Lord 
Fermoy,  in  L.  R.,  {5  Chan.  App.)  763,  770,  are  so  per- 
tinent to  this  subject,  and,  as  I  think,  so  clearly  define  the 
legal  rule  that  in  such  cases  should  be  applied,  that  I  deem  it 
well  to  quote  them  at  length.  "  I  am  exceedingly  reluctant," 
says  that  eminent  chancellor,  "  in  any  way  to  exonerate  directors 
from  performing  their  duties,  and  I  quite  agree  that  it  is  their 
duty  to  be  awake,  and  that  their  being  asleep  would  not  exempt 
them  from  the  consequences  of  not  attending  to  the  business 
of  the  company.  It  appears  that  under  the  trust  deed  they 
had  the  power  of  making  loans,  and  the  power  of  appoint- 
ing a  committee  to  whom  they  might  delegate  all  the  power  they 
thought  proper,  and  that,  in  fact,  a  committee  was  appointed, 


13  Stew.]  JUNE  TERM,  1885.  203 

Williams  v.  McKay. 

called  the  executive  committee,  and  that  the  functions  of  the 
directors  were  transferred  to  this  committee,  so  far  as  regarded 
proposals  for  business  and  for  loans  and  other  matters.  The 
committee  from  time  to  time  reported  to  the  directors,  and  the 
directors  had  a  right  to  ask  proper  questions,  and  to  decide 
thereon  according  to  their  discretion ;  and  the  directors  must  be 
tried  as  any  other  trustees  accused  of  neglecting  their  duties." 
Resorting  to  these  principles  as  properly  applicable  to  the 
situation  of  affairs  as  made  apparent  on  the  face  of  this  bill,  it 
does  not  seem  reasonable  to  declare  that  the  defendants  in  the 
present  case  are  not  sufficiently  inculpated  to  require  them  to 
answer,  for  it  is  the  rational  conclusion  that  unless  they  were, 
according  to  the  expression  of  the  English  chancellor,  "  asleep," 
they  must  have  become  aware  of  these  long-continued  infractions 
of  duty  on  the  part  of  their  committees.  In  both  these  respects, 
that  is,  on  the  subjects  of  these  illegal  loans  on  mere  personal 
security  and  on  scanty  real  estate,  an  answer  is  due  from  these 
officers. 

The  last  objection  to  this  bill  is  that  it  is  multifarious. 

Two  grounds  in  support  of  the  point  are  insisted  on — first, 
that  it  charges  upon  these  defendants,  as  a  body,  acts  of  negli- 
gence in  all  of  which  each  of  them  could  not  have  participated, 
and  in  the  second  place,  that  it  sets  up  against  one  Patrick 
Reilly  certain  violations  of  duty  in  his  character  of  treasurer,  in 
which  he  was  alone  involved. 

Neither  of  these  positions  is  well  taken.  It  has  already  ap- 
peared in  the  foregoing  discussion  that  the  fundamental  charge 
against  these  boards  of  managers  was  that,  from  their  neglects, 
certain  committees  and  other  officers  were  enabled  to  violate  the 
law  under  which  they  were  acting,  aiid  that  thus  the  losses  in 
question  had  been  occasioned  to  this  company.  To  declare  that 
the  complainant,  in  a  case  of  this  nature,  must  in  limine  show  the 
mode  and  time  of  the  participation  of  each  individual  officer  in 
the  particular  instances  of  misconduct  specified,  would  be,  in 
point  of  fact,  to  declare  that  the  complainant  was  not  entitled  to 
a  practicable  remedy.     It  is  only  after  answers  and  evidence, 
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and  on  the  final  hearing,  that  the  connection  of  the  several  de- 
fendants with  the  transactions  in  question,  and  the  measure  of 
the  responsibility  of  each  defendant,  can  be  ascertained  and  estab- 
lished. The  alleged  mismanagement  of  this  bank,  from  the 
opening  to  the  closing  of  its  doors,  is  necessarily  drawn  in  ques- 
tion in  this  proceeding,  and  it  is  quite  impracticable  to  distribute 
such  mismanagement  into  parts  and  to  deal  separately  with  such 
parts.  Nor  does  the  misconduct  imputed  to  Reilly  as  treasurer 
appertain  to  him  alone.  The  charge  is  that,  as  treasurer,  he  was 
"  specially  intrusted  with  the  custody  of  the  funds,  and  was 
bound  to  pay  them  out  only  on  depositors'  drafts  duly  made,  or 
for  proper  expenditures,  and  in  case  of  moneys  invested,  only 
after  the  investment  had  been  submitted  to  and  approved  by  the 
finance  committee.  *  *  *  Such  payments  and  such  loss, 
the  complainant  is  informed  and  charges,  took  place  in  some  of 
the  instances  herein  mentioned,  but  which  of  them  he  is  unable 
to  specify  until  proofs  are  taken  in  the  cause."  Alluding  to  this 
matter,  the  chancellor  says,  and  it  seems  to  me  very  properly, 
that  this  charge  against  the  treasurer  is  merely  "  on  information, 
and  is  entirely  too  vague  and  indefinite  to  require  an  answer." 
As  Patrick  Reilly  was  not  only  treasurer,  but  was  also  one  of 
the  managers,  and  was,  on  that  account,  a  necessary  party  to  the 
proceeding,  and  if  the  charge  was  so  "  vague  and  indefinite  "  as 
not  to  require  an  answer,  it  is  not  perceived  how  the  bill  by  the 
presence  of  such  a  charge  could  be  made  multifarious.  The  fact 
is,  the  matter  was  introduced  as  a  circumstance  in  the  mismanage- 
ment of  the  bank,  and  as  such  is  not  out  of  place. 

The  decision  below  should  be  reversed,  and  a  decree  made  in 
fever  of  the  receiver  on  all  the  demurrers. 

Decree  unanimously  reversed. 
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Samuel  Blatchford  et  al.,  appellants, 

V. 

William  W.  Conover,  respondent. 

1.  The  lien  of  the  writ  of  attachment  upon  the  defendant's  lands  as  of  the 
time  the  writ  was  issued,  can  be  enforced  only  by  a  sale  and  conveyance  made 
by  the  auditor  upon  the  judgment  in  the  attachment  suit,  in  virtue  of  a  special 
order  of  the  court  for  that  purpose. 

2.  Where  the  defendant  in  attachment  appears  to  the  suit  of  any  applying 
creditor,  the  court  having  obtained  by  such  appearance  jurisdiction  of  the  de- 
fendant's person,  a  judgment  recovered  by  such  creditor,  besides  being  an 
ascertainment  of  the  amount  due  him  on  his  claim  presented  under  the  attach- 
ment, will  also  have  the  quality  of  a  judgment  in  personam  at  common  law, 
upon  which  an  execution  may  be  issued,  and  a  levy  be  made  on  the  defend- 
ant's property ;  but  a.  purchaser  at  a  sherifl's  sale  under  such  execution  will 
take  only  the  title  the  defendant  had  in  the  lands  at  the  time  the  judgment 
was  entered,  subject  to  prior  liens  and  encumbrances.  If  such  creditor  desires 
to  avail  himself  of  the  title  the  defendant  had  when  the  writ  of  attachment 
issued,  he  must  have  his  debt,  as  ascertained  by  his  judgment,  embraced  in 
the  judgment  in  the  attachment  suit,  whereon  a  sale  and  conveyance  may  be 
made  by  the  auditor,  which,  by  the  statute,  shall  convey  the  estate  the  defend- 
ant had  at  the  time  the  writ  of  attachment  was  issued. 

3.  The  judgment  being  the  foundation  of  title  to  lands  by  sheriff's  sale,  the 
statute  determines  the  actual  entry  of  the  judgment  as  the  commencement  of 
the  lien,  and  title  under  such  a  sale  cannot  be  antedated  by  a  direction  in  the 
execution  that  the  sheriff  shall  sell  and  transfer  a  title  as  of  a  day  prior  to  the 
time  the  judgment  took  effect. 

4.  Where  a  bill  is  filed  under  the  act  to  compel  the  determination  of  claims 
to  real  estate  and  to  quiet  the  title  to  the  same  {Rev.  p.  1189),  the  decree  in 
the  suit  must  fix  and  settle  the  rights  of  the  parties.  If  the  defendant's  title 
be  found  to  be  superior  to  that  of  the  complainant,  he  is  entitled  to  a  decree 
in  his  favor  to  that  effect. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  ia 
reported  in  Conover  v.  Beckett,  11  Stew.  Eq.  384- 

Messrs.  Cortlandt  &  R.  Wayne  Parker,  for  appellants. 

I.  Conover's  deed  conveyed  only  the  title  held  at  the  levy 
under  execution  in  1874. 
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The  execution  and  sale  were  under  the  judgments  and  not 
under  the  attachment. 

They  were  several  and  successive,  for  separate  plaintiffs, 
against  goods  and  lands  generally,  commanded  levy  and  sale,  and 
that  by  the  sheriff,  under  general  judgment  of  recovery  of 
moneys. 

Sale  under  attachment  would  have  been  by  an  auditor,  under 
an  order  of  court,  for  the  equal  benefit  of  all  creditors,  of  the 
property  only  which  had  been  attached  under  the  writ  of  at- 
tachment or  the  proceedings  therein. 

In  the  attachment  suit^  the  plaintiffs,  under  the  lien  of  the  at- 
tachment, had  the  right  to  such  order  of  sale  if  the  attachment 
was  valid,  or  they  had  the  right  to  general  judgment  and  execu- 
tion. But  they  cannot  claim  that  execution  sale  under  the  statute 
conveys  the  attachment  title. 

II.  The  attachment  was  no  lien  on  the  property  which  was 
held  by  Joseph  Lloyd  as  naked  trustee.  The  attachment  does 
not  take  any  right  but  what  the  defendant  possesses,  and  is 
unlike  a  judgment  that  binds  whatever  title  he  appears  to  have 
by  the  record.  So  held  as  to  an  unrecorded  deed.  Garwood  v. 
Gartcood,  4-  Hal.  196.  So  as  to  an  unrecorded  mortgage. 
Campion  v.  Kille,  1  McCart.  ^33;  2  MeCart.  4,73;  Be  Peyster 
V.  Gould,  2  Gr.  Ch.  47 J^. 

The  trust  is  established  by  the  evidence  of  Joseph  Lloyd  and 
the  answer  of  Isaac  S.  Lloyd,  deceased.  Johnson  v.  Dougherty, 
3  C.  E.  Gr.  4.06. 

III.  No  right  is  set  up  against  Mr.  Isaac  S.  Loyd  or  the 
mortgages  held  by  him  at  the  time  of  the  attachment  as  muni- 
ments of  his  title,  and  the  decree  that  these  be  canceled  is  with- 
out possible  support. 

Mr.  F.  P.  McBermoU  and  Mr.  Charles  Haight,  for  respond- 
ent. 

I.  The  writ  of  attachment  was  properly  issued  against  Joseph 
Lloyd,  and  the  proceedings,  judgment  and  sale  were  regular  and 
in  due  form,  and  strictly  in  accordance  with  the  statute.      Weber 
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V.  Weitling,  3  C.  E.  Gr.  443;  Perrine  ads.  Bvans,  6  Vr.  321 ; 
Stout  V.  Leonard,  8  Vr.  4-93 ;  Haggart  v.  Morgan,  1  Seld.  4^2 ; 
Drake  on  Attachment  §  65 ;  Waphs  on  Attachment  36,  393, 
506,  507,  508  ;  Hoppock  v.  Ramsey,  1  Stew.  Eq.  419 ;  Drake 
on  Attachment  §  239  ;  Carter  v.  Champion,  8  Conn.  559  ;  Scar- 
borough V.  Malone,  67  Ala.  570 ;  Avery  v.  Stephens,  48  IJich. 
246;  Huxley  v.  Harrold,  62  3Io.  521 ;  Hill  v.  Baker,  32  loioa 
302 ;  Martin  v.  Dryden,  6  111.  187 ;  Porter  v.  Pico,  55  Cal. 
165 ;  SchencI:  v.  Ghifm,  9  Vr.  467,  470 ;  Rev.  p.  51  §  53 ; 
Rev.  p.  1043  §  7;  Rev.  p.  55  §  75 ;  Smith  v.  Warden,  6  Vr. 
349  ;  Thompson  v.  Eastburn,  1  Harr.  100  ;  Stout  v.  Leonard, 
8  Vr.  496  ;  Reeves  v.  Cooper,  1  Beas.  223  ;  2  Smith's  Lead.  Caa, 
(6th  Am.  ed.)  660  ;  Hall  v.  Williams,  6  Pick.  24I. 

II.  Joseph  Lloyd  was  the  absolute  owner  of  the  premises  in 
question.  Perry  on  Trusts  §§  126,  143,  147,  152,  164  ;  TTiil  on 
Trustees  91,  97, 103;  Story's  Eq.  Jur.  §  1202;  Howell  v.  Howell, 
2  McCart.  75;  Wheeler  v.  Kirtland,  8  C.  E.  Gr.  13;  Pomeroy's 
Eq.  Jur.  §§  1039,  IO4I  ;  Bispham's  Prin.  Eq.  §§  83,  84;  Leimn 
on  Trusts  131 ;  Tunnard  v.  Littell,  8  C.  E.  Gr.  264  '>  Buchanan 
V.  Streeper,  11  W.  N.  C.  (Pa.)  4^4;  Dyer  v.  Dyer,  1  W.  &  T. 
Lead.  Cas.  Eq.  {4^h  Am.  ed.)  314,  330,  331 ;  Hutchinson  v.  Tin- 
dall,  2  Gr.  Ch.  364;  Miller  v.  Wack,  Sax.  204;  3  Oreenl.  Ev, 
§  284. 

III.  If  Joseph  Lloyd  was  trustee  for  his  father,  the  trust  was 
a  secret  or  fraudulent  one,  and  cannot  be  enforced  against  a  bona 
fide  purchaser  for  value.  Den  v.  Monjoy,  2  Hal.  173 ;  Cutler 
V.  Tuttle,  4  C.  E.  Gr.  562;  Osborn  v.  Osborn,  2  Stew.  Eq.  337; 
Hill  on  Trustees  106,  107 ;  Lister  v.  Lister,  8  C.  E.  Gr.  49 ; 
Prrry  on  Trusts  §§  147,  162 ;  Lewin  on  Trusts  250 ;  City  Na- 
tional Bank  v.  Hamilton,  7  Stew.  Eq.  158 ;  Betts  v.  Francis,  1 
Vr.  152  ;  Besson  v.  Eveland,  11  C  E.  Gr.  471;   Cutler  v.  Tut- 

tle,  4  C  E.  Gr.  562;  Story's  Eq.  Jur.  §  434;  Post  v.  Stiger,  2 
Stew.  Eq.  556 ;  Luers  v.  Brunjes,  7  Stew.  Eq.  19 ;  Lathrop  v. 
Groton  Bank,  4  Stew.  Eq.  273  ;  Collier  v.  Pfenning,  7  Stew.  Eq. 
22  ;  Fletcher  v.  Peck,  6  Cranch  133 ;  Danbury  v.  Robinson,  1 
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McCart  213 ;  Rutgers  v.  Kingskmd,  3  Hal.  Ch.  178,  658 ; 
Losey  v.  Simpson,  3  Stock.  254- ;  Whitworth  v.  Guagain,  3  Hare 
JfS6 ;  Lavellette  v.  Thompson,  2  Beas.  276 ;  Reilly  v.  Mayer,  1 
Beas.  55 ;  Pilcher  v.  Rawlins,  L.  R.  (7  Ch.  App.)  259  ;  Boyn- 
ton  V.  Winslow,  37  Pa.  St.  315;  Nicholls  v.  Dissler,  2  Vr.  4,62; 
4-  Kent's  Com.  (12th  ed.)  435  ;  Den  v.  Ketchum,  4-  Dev.  &  Batt. 
4-14-}  Vreeland  v.  Bruen,  1  Zab.  235 ;  Cummins  v.  Blair,  3 
Harr.  151 ;  Drake  on  Attachment  §  224-  a ;  Garwood  v.  Gar- 
wood, 4-  Hal.  194.;  Campion  v.  Kille,  1  McCart.  229,  2  Mc- 
Cart. 4''^6 ;  Whitcomb  v.  Woodworth,  54-  Vt.  54-4  >  dishing  v. 
Hurd,  4,  Pick.  257. 

IV.  The  respondent,  William  W.  Conover,  is  a  bona  fide 
purchaser  for  value,  without  notice.  Perry  on  Trusts  §  220  ; 
Weber  v.  Weitling,  cited  supra;  EberhaH  v.  Gilchrist,  3  Stock* 
167. 

V.  The  conveyance  from  Joseph  Lloyd  to  Richard  M.  Blatch- 
ford is  void  under  our  attachment  act,  and  was  made  and  ac- 
cepted after  Richard  M.  Blatchford  had  constructive,  if  not 
actual,  notice  of  the  attachment  proceedings  against  Joseph 
Lloyd.  Rev.  p.  45  §  18  ;  Avery  v.  Stephens,  48  Mich.  246  ;  Parks 
V.  Jackson,  11  Wend.  44^  >  Bispham's  Prin.  Eq.  §  274;  Hunt 
V.  Field,  1  Stock.  36;  Williams  v.  Michenor,  3  Stock.  520; 
Robert  v.  Hodges,  1  C.  E.  Gr.  300  ;  Miller  v.  Jamison.,  9  G.  E. 
Gr.  41 }  Norton  v.  Birge,  35  Conn.  250  ;  Jackson  v.  Andrews, 
7  Wend.  157  ;  Huxley  v.  Harrold,  62  Mo.  516. 

VI.  The  four  mortgages  made  by  Isaac  S.  Lloyd  to  Thoma;5 
Lloyd,  his  son,  now  in  the  possession  of  the  appellants,  should 
be  delivered  up  to  the  respondent  to  be  canceled  of  record.  Par- 
ker V.  Child,  10  C.  E.  Gr.  4-1  /  Johnson  v.  Harmon,  19  I&wa 
56  ;  Knowles  v.  Rablin,  20  Iowa  101. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

Joseph  Lloyd,  in  1872,  was  seized  of  a  tract  of  land  situate  in 
the  county  of  Monmouth.     On  the  10th  of  April,  1872,  Asher 
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Holmes,  as  a  creditor  of  Lloyd,  sued  out  of  the  circuit  court  of 
said  county  a  writ  of  attachment  against  the  estate  of  Lloyd  as  a 
non-resident  debtor.  This  writ  was  duly  executed  by  attaching 
the  said  land  as  Lloyd's  property. 

Lloyd,  by  a  deed  executed  May  23d,  1872,  and  recorded  May 
28th,  1872,  conveyed  the  premises  to  Richard  M.  Blatchford  to 
secure  the  repayment  of  money  loaned  by  him  to  Lloyd. 

John  E.  Vanderveer,  Obadiah  Holmes,  John  S.  Applegate, 
Marsh  &  Co.,  and  others,  were,  by  rules  of  court,  admitted  as 
applying  creditors  under  the  attachment.  An  auditor  was  ap- 
pointed, judgment  by  default  in  the  attachment  suit  on  the 
auditor's  report  was  entered,  and  an  order  for  a  sale  by  the 
auditor  of  the  lands  attached  was  made  in  the  attachment  suit. 

On  the  26th  of  March,  1873,  on  the  application  of  Lloyd,  the 
judgment  by  default  was  opened  and  his  appearance  entered  at 
the  suit  of  the  plaintiff  in  attachment  and  each  of  the  applying 
creditors,  pursuant  to  the  thirty-eighth  section  of  the  attachment 
act,  without  any  bond  being  given.  Thereupon  the  attachment 
proceedings  were,  by  rule  of  court,  set  aside,  saving  all  liens 
created  by  the  statute. 

Declarations  were  filed  in  said  suits,  to  which  the  defendant 
filed  pleas,  and  at  January  term,  1874,  the  suits  were  brought 
to  trial,  and  judgments  were  obtained  by  Vanderveer,  Applegate, 
Obadiah  Holmes  and  Marsh  &  Co.  The  plaintiff  in  the  attach- 
ment did  not  obtain  any  judgment.  Vanderveer's  judgment 
was  entered  January  29th,  1874,  and,  on  the  30th  of  January, 
1874,  the  judgments  of  Applegit,  Obadiah  Holmes  and  Marsh 
&  Co.  v/ere  entered.  Upon  these  several  judgments  executions 
duly  recorded  were  issued,  directed  to  the  sheriff  o^  the  county 
of  Monmouth,  and  executed  by  him  by  a  levy  upon  the  same 
premises.  The  sheriff  subsequently  made  sale  of  the  premises 
under  and  by  virtue  of  the  said  executions,  and  Conover  became 
the  purchaser  thereof,  and  took  a  sheriff's  deed  therefor  bearing 
date  December  9th,  1874. 

Conover,  bdng  in  possession,  filed  this  bill  against  the  ex- 
ecutors and  devisees  of  Blatchford,  to  have  his  title  under  the 
sheriff's  deed  declared  superior  to  Blatchford's  title  under  the 

11 
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deed  from  Lloyd.  He  claims  that  his  title  has  relation  to  the 
time  when  the  writ  of  attachment  was  issued. 

The  attachment  act  gives  the  writ  of  attachment  a  lien  on  the 
lands  of  the  defendant  from  the  time  it  was  issued,  and  makes 
void  all  conveyances  by  him  thereafter,  and  declares  that  a  deed 
of  conveyance  therefor  by  the  auditor  shall  convey  to  the  pur- 
chaser the  estate  the  defendant  had  at  the  time  the  writ  became 
a  lien.  Rev.  4^  %  18  ;  Id.  51  §  53.  The  lien  so  created  is  for 
the  benefit  of  the  plaintiff  in  the  attachment  suit,  and  all  creditors 
who  may  become  applying  creditors.  Oummins  v.  Blair,  3  Harr. 
151.  On  the  other  hand,  the  act  concerning  judgments  provides 
that  no  judgment  shall  affect  or  bind  lands  but  from  the  time  of 
the  actual  entry  thereof  on  the  minutes  or  records  of  the  court. 
Rev.  520  §  2. 

Blatchford's  deed  is  subsequent  to  the  issuing  of  the  writ  of 
attachment,  and  prior  to  the  entry  of  the  judgments  upon  which 
the  executions  were  issued  under  which  the  sheriff  made  sale. 
The  question  presented  is  whether  Conover's  title  taken  under 
the  sheriff's  sale  will  have  relation  to  the  time  when  the  writ  of 
attachment  was  issued,  and  have  the  same  priority  it  would  have 
had  if  taken  under  a  sale  by  the  auditor  in  the  attachment  pro- 
ceedings. 

The  proeeeding  for  the  collection  of  debts  by  attachment  is 
altogether  statutory,  and  derives  its  efficacy  wholly  from  the 
terms  and  provisions  of  the  statute.  "  It  has,"  as  was  said  by 
Chief-Justice  Beasley,  "  no  other  or  greater  effect  than  »such  as 
has  been,  either  in  express  terms  or  by  reasonable  intendment, 
given  to  it  by  the  legislative  will."  Miller  v.  Dungan,  7  Vr.  SI. 
"  Nothing,"  says  Mr.  Drake,  "  seems  more  distinctly  to  charac- 
terize the  whole  system  of  remedy  by  attachment  than  that  it  is 
a  special  remedy  at  law,  belonging  exclusively  to  a  court  of  law, 
and  to  be  resorted  to  and  pursued  in  conformity  with  the  terms 
of  the  law  conferring  it."     Drake  on  Attachment  §  ^  a. 

The  attachment  act  in  force  in  this  state  possesses  peculiar 
features  which  distinguish  proceedings  under  it  from  proceedings 
under  attachment  acts  of  sister  states.  In  most  of  the  other 
states  the  writ  is  sued  out  l)v  a  creditor  for  his  benefit  alone,  and 


13  Stew.]  JUNE  TERM,  1885.  211 


Blatchford  v.  Conover. 


no  other  creditor  being  allowed  to  participate  in  the  fruits  of  the- 
attachment,  the  property  attached  is  sold  under  process  of  execu- 
tion issued  upon  the  judgment  of  the  plaintiff  in  the  attachment. 
The  passage  cited  from  Drake  on  Attachment,  in  which  the 
author  says  that  the  lien  of  the  attachment  becomes  merged  in 
the  plaintiff's  judgment,  and  its  priority  is  maintained  and  en- 
forced by  the  judgment,  is  taken  from  the  decision  of  a  court 
upon  a  statute  under  which  the  attachment  is  for  the  benefit  only 
of  the  creditor  who  sues  out  the  writ,  and  his  judgment  and  the 
execution  thereon  are  the  means  provided  for  enforcing  the  lien 
obtained  by  the  writ.  Drake  on  Attachment  §  !?24.  a  ;  Bagley  v. 
Ward,  37  Cal.  121.  Decisions  upon  statutes  of  that  character 
have  no  application  to  our  statute,  under  which  (except  where 
the  writ  is  sued  out  of  a  justice's  court)  the  proceedings  are  for 
the  benefit  of  all  the  defendant's  creditors,  and  creditors  who 
come  in  under  the  attachment  are  entitled  to  share  in  the  prop- 
erty seized  under  the  writ  on  an  equality  with  the  plaintiff  at 
whose  suit  the  writ  was  issued.  With  respect  to  the  property 
attached  and  the  means  of  enforcing  the  lien  of  the  writ  of 
attachment,  the  proceeding  provided  by  the  act  is  in  rem.  Only 
one  judgment  is'  to  be  entered  in  the  attachment  suit,  and  that 
judgment  includes  the  debts  found  to  be  due  to  all  the  creditors 
respectively,  as  well  those  who  come  in  under  the  attachment  as 
the  plaintiff  by  whom  the  writ  was  sued  out ;  and  the  sale  and 
conveyance  of  the  property  attached,  which  the  statute  contem- 
plates as  the  execution  of  the  lien  of  the  writ,  and  as  the  method 
of  transferring  a  title  to  the  purchaser  as  of  the  time  the  writ 
was  issued,  is  a  sale  and  conveyance  by  the  auditor,  under  an 
order  to  sell  made  by  the  court  in  the  attachment  suit. 

In  the  court  below,  Conover's  title  under  the  sheriff's  deed 
seems  to  have  been  given  relation  as  of  the  time  the  writ  of  at- 
tachment was  issued,  ex  necessitate,  on  the  theory  that  a  sale  could 
not  be  made  by  the  auditor  where  the  defendant  had  appeared  to 
the  suits  of  the  plaintiff  and  the  applying  creditors.  This  opin- 
ion was  based  on  a  literal  rendering  of  the  fifty-first  section  of 
the  act.     That  section  enacts  : 
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"  That  when  judgment  on  the  report  of  the  auditor  shall  be  entered  against 

the  defendant  by  default,  the  auditor  may,  by  virtue  of  an  order  of  the  court 

for  that  purpose,  make  sale  and  assurance  of  the  goods  and  chattels,  lands  and 

tenements,  of  the  said  defendant,  which  were  attached  and  taken  as  aforesaid, 

'  and  upon  which  the  attachment  remains  a  lien." 

The  chancellor's  view  of  this  section  is  that  under  it  the 
auditor  was  not  empowered  to  sell  the  lands  attached  except 
where  the  judgment  had  been  entered  by  default.  This  con- 
struction we  think  needlessly  strict  in  view  of  the  course  of  legis- 
lation on  this  sulyect,  the  obvious  purposes  of  the  act,  and  the 
liberal  construction  of  its  provisions  which  the  legislature  has 
prescribed  as  the  means  of  carrying  into  effect  the  legislative 
purpose. 

Section  51  of  the  present  aci;  is  section  21  of  the  act  of  1798 
{R.  L.  360),  with  the  exception  of  the  words  "and  upon  which 
the  attachment  remains  a  lien,"  which  were  inserted  in  the  Re- 
vision of  1874.  The  sixteenth  section  of  the  act  of  1798  pro- 
vided for  appearances  to  the  suits  of  the  plaintiff  and  applying 
creditors  by  filing  special  bail  in  each  suit,  and  upon  such  ap- 
pearances the  writ  of  attachment  and  all  proceedings  under  it 
were  entirely  set  aside.  No  lien  on  property  attached  was  saved 
whe'".,  i!}  on  such  appearance,  the  attachment  was  set  aside,  and  in 
such  cases  there  could  be  no  sale  by  auditors ;  therefore,  in  di- 
recting a  sale  by  auditors  when  the  judgment  was  entered  by  de- 
fault, the  legislature  used  language  which  was  descriptive  of  and 
applicable  to  the  condition  of  afl^iirs  in  which  there  was  property 
which  might  be  subject  to  a  sale  in  proceedings  under  that  act. 
In  1820  a  supplement  to  the  act  of  1798  was  passed,  which,  by 
the  third  section,  provided  for  continuing  the  lien  of  the  writ  on 
lands,  notwithstanding  the  defendant  appeared  and  filed  special 
l)ail.  That  section  prohibited  the  conveyance  by  the  defendant 
of  the  lands  or  any  estate  therein  whereof  he  was  seized  or  pos- 
sessed or  entitled  unto  at  the  time  of  the  issuing  of  the  writ  of 
attachment,  and  enacted  that  the  writ  should,  immediately  on  the 
issuing  thereof,  become  and  remain  a  lien  on  said  lands  as  against 
the  defendant  and  all  persons  claiming  under  him  by  virtue  of 
any  such  conveyance,  until  the  plaintiff  and  the  applying  credit- 
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ors  should  be  satisfied  of  their  debts,  or  until  judgment  should 
be  rendered  against  the  plaintiff  and  creditors  under  the  attach- 
ment, or  the  said  attachment  should  be  discontinued,  and  that 
all  conveyances  pending  the  attachment  should  be  void  as  against 
the  plaintiff  in  attachment  and  the  creditors  that  should  become 
parties  thereto.     JR.  L.  724- 

The  supplement  of  1820  contemplated  that  appearances  might 
be  entered  by  the  defendant  by  filing  special  bail,  pursuant  to 
the  sixteenth  section  of  the  act  of  1798,  whereby,  by  force  of 
that  section,  the  writ  of  attachment  and  all  proceedings  under  it 
would  be  set  aside ;  and  it  provided  for  the  continuance  of  the 
lien  of  the  writ  upon  lands,  notwithstanding  such  setting  aside ; 
and  yet  it  contained  no  express  provision  for  the  enforcement  of 
the  lien  by  a  sale  of  the  lauds.  The  plain  intent  of  this  act  was 
that  the  attachment  suit  should  remain  in  esse  as  a  proceeding 
ill  rem  for  the  purpose  of  enforcing  the  lien  of  the  writ  upon  the 
lands  attached,  although  the  defendant  had  appeared ;  and  it  is  a 
reasonable  construction  of  that  act  that  the  lien  so  retained  should 
be  made  available  by  a  sale  in  virtue  of  an  order  of  the  court, 
and  by  the  officer  who,  by  the  original  act,  was  designated  to 
make  sale  and  disposition  of  property  brought  under  the  control 
of  the  court  by  the  writ  of  attachment.  By  no  other  process 
recognized  by  the  act  could  the  lien  of  the  writ  be  carried  into 
execution.  Section  3  of  the  act  of  1820,  and  section  21  of  the 
act  of  1798  were  retained  in  the  Revised  Statutes  of  1845,  and 
also  in  the  Revision  of  1874,  as  originally  passed,  except  that  in 
the  Revision  of  1874  the  words,  "  and  upon  which  the  attachment 
remains  a  lien,"  were  added.  R.  S.  48  §§  8-35  ;  Rev.  J^  §§  18- 
51.  The  construction  these  two  sections  would  bear  relatively  to 
each  other  as  they  stood  in  the  act  of  1798,  and  the  supplement 
of  1820,  was  not  altered  by  the  two  acts  being  comprehended  in 
one  act  in  these  revisions. 

But  if  there  should  be  any  doubt  as  to  the  power  of  the  auditor 
to  sell  the  lauds  attached  under  such  circumstances,  arising  from 
the  words  of  the  fifty-first  section,  there  can  be  no  doubt  on  that 
subject  where  the  defendant  appeared,  under  the  thirty-eighth 
section. 
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The  thirty-eighth  and  thirty-ninth  sections  were  introduced 
into  the  attachment  act  by  a  supplement  passed  in  1871.  P.  L. 
of  1871  p.  22.  The  thirty-eighth  section  authorizes  appearances 
isiniply  by  entry  thereof  in  the  clerk's  book,  and  notice  to  the 
plaintiif  and  applying  creditors  without  any  bond  being  given. 
The  thirty -ninth  section  provides  that  in  case  of  such  appearance 
the  lien  of  the  attachment  shall  continue ;  proceedings  by  soire 
facias  may  be  had  against  any  garnishee,  and  the  movable 
property  attached  shall  remain  in  the  custody  of  the  sheriff  and 
his  bailee,  thus  leaving  the  property  attached  in  statu  quo  in  all 
respects ;  and  the  court  is  expressly  empowered  in  such  cases  to 
order  property  sold  as  perishable,  and  to  appoint  an  auditor  with 
like  power  in  all  respects  as  if  no  appearance  had  been  entered. 
Bev.  iS. 

It  will  be  observed  that  by  these  sections  there  is  no  provision  for 
setting  aside  the  attachment  proceeding,  as  there  is  upon  an  appear- 
ance effected  by  giving  a  bond  under  the  thirty-second  or  thirty- 
seventh  section.  In  lieu  of  such  a  provision  section  thirty-eight 
simply  declares  that  no  other  or  further  claim  by  creditors  shall 
be  put  in  under  the  attachment  after  the  entry  of  such  appearance. 
It  also  provides  that  the  suits  of  the  plaintiff  and  the  applying 
creditors  shall  thereafter  proceed,  in  all  respects,  as  if  commenced 
by  summons.  The  lien  of  the  attachment  is  preserved,  notwith- 
standing such  appearance,  with  authority  in  the  court  to  appoint 
an  auditor  with  like  power  in  all  respects  as  if  such  appearance 
had  not  been  entered.  The  legal  effect  of  these  sections  is  to 
leave  the  attachment  suit  and  all  proceedings  under  it  precisely 
as  if  no  appearance  had  been  entered,  except  that  the  claims  of 
the  plaintiff  and  the  applying  creditoi-s,  instead  of  being  litigated 
before  the  auditor,  shall  be  determined  before  the  court  and  a 
jury,  the  same  as  if  the  parties  had  commenced  suits  therefor  by 
summons.  The  power  of  the  auditor  to  make  sale  and  convey- 
ance of  lands  attached  in  virtue  of  a  special  order  of  the  court,  is 
also  retained.  The  restriction  of  the  powers  of  the  auditor  to 
sales  of  personal  property  is  repugnant  to  the  language  of  the 
act ;  for  the  section  declares  that  the  auditor  so  appointed  shall 
be  invested  ''  with  like  powers  in  all  respects  "  as  if  the  proceed- 
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ings  in  the  attachment  suit  had  not  been  interrupted  by  the  de- 
fendant's appearance. 

Indeed,  if  there  be  need  to  resort  to  any  imj)lieatiou  of  a 
power  to  sell  in  order  to  carry  the  lien  of  the  writ  of  attachment 
into  execution,  an  implication  in  favor  of  such  power  in  the 
auditor  would  be  the  only  implication  allowable.  There  is  no 
power  for  the  sale  of  lands  granted  anywhere  in  the  act  other- 
wise than  upon  the  judgment  in  the  attachment  suit ;  no  power 
of  sale  by  any  officer  of  the  court  except  the  auditor ;  no  au- 
thority to  sell  except  by  a  special  order  of  the  court  for  that 
purpose.  A  sale  by  the  sheriif,  or  by  virtue  of  an  execution,  or 
upon  any  judgment  other  than  the  judgment  in  the  attachment 
suit,  is  nowhere  alluded  to  in  the  act.  No  provision  is  contained 
in  it  for  giving  judgments  recovered  by  creditors,  after  appear- 
ances entered,  a  lien  as  of  the  time  the  writ  of  attachment  issued. 
The  lien  which  is  retained  is,  in  express  words,  the  lien  of  the 
writ  of  attachment.  The  conveyances  by  the  defendant,  which 
are  made  void,  are  those  made  pending  the  attachment,  and  the 
conveyances  which,  by  the  statute,  are  given  priority  over  con- 
veyances made  by  the  defendant  after  the  writ  issued,  are  such 
as  are  made  by  the  auditor  and  in  the  attachment  proceedings. 

An  execution  upon  a  judgment  as  the  means  of  giving  effect 
to  the  lien  of  the  w^it  of  attachment,  is  not  only  inconsistent 
with  the  procedure  established  by  the  attachment  act,  but  is  also 
at  variance  with  statutory  provisions  restricting  the  lien  of  judg- 
ments upon  lands  to  the  time  of  actual  entiy ,  and  giving  priority 
to  executions  as  of  the  time  of  the  delivery  of  the  recorded  exe- 
cution to  the  sheriff.  The  right  to  make  such  use  of  a  writ  of 
execution  cannot  be  implied  from  the  words  of  the  statute  that 
"  said  writ  shall  *  *  *  remain  a  lien  on  said  lands  *  *  * 
until  the  plaintiff  and  such  of  the  creditors  of  the  defendant  as 
shall  apply  under  the  attachment  shall  be  satisfied  their  just 
debts."  These  words  do  not  create  a  general  lien  in  favor  of 
these  creditors,  to  be  enforced  by  suit  in  equity  or  actions  at  law, 
as  liens  are  usually  enforced.  The  lien  given  is  the  lien  of  the 
writ  of  attachment,  and  it  is  clear  that  it  was  the  legislative  in- 
tent that  that  lien  should  be  carried  into  effect  by  means  of  pro- 
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cess  and  procedure  in  the  attachment  suit.  Although  the  lien 
given  is  upon  all  the  lands  owned  by  the  defendant  at  the  time 
of  issuing  the  writ,  it  is  settled  that  the  writ  creates  no  lien  on 
real  estate,  nor  can  any  title  be  acquired  by  virtue  of  a  sale 
under  proceedings  in  the  attachment  unless  the  land  is  inven- 
toried, appraised  and  returned  by  the  officer  as  attached,  and 
thus  put  under  the  control  of  the  court  to  be  disposed  of  and  ap- 
plied under  the  provisions  of  the  act.  Tomlinson  v.  Stiles,  If. 
Dutdi.  201 ;  5  Id.  4,26, 

Appearance  by  the  defendant  at  the  suit  of  any  applying  cred- 
itor will  produce  the  result  that  the  court,  having  by  such  ap- 
pearance obtained  jurisdiction  of  the  defendant's  person,  the 
judgment  recovered  by  tlie  creditor,  besides  the  ascertainment 
of  the  amount  due  upon  his  claim  presented  under  the  attach- 
ment, will  obtain  also  the  quality  of  a  judgment  in  personam  at 
common  law,  on  which  the  creditor  may  issue  execution  and  seize 
and  levy  upon  the  defendant's  property  as  if  the  suit  had  been 
commenced  by  a  summons  duly  served.  But  the  judgment,  con- 
sidered as  a  common  law  judgment,  will  be  subject  to  the  statu- 
tory provision  that  it  shall  not  bind  lands  except  from  the  time 
of  actual  entry ;  and  a  purchaser  taking  title  under  it  will  take 
only  such  title  as  the  defendant  had  when  judgment  was  entered, 
subject  to  all  prior  liens  and  encumbrances.  If  the  creditor  at 
whose  suit  the  appearance  is  entered  desires  to  avail  hi.^ijself  of 
the  lien  of  the  writ  of  attachment  and  to  reach  the  title  the  de- 
fendant had  when  t\iQ  V7v\t  issued,  he  must  have  his  debt,  as 
ascertained  by  the  judgment  in  his  favor,  embraced  in  the  judg- 
ment in  the  attachment  suit,  whereon  the  auditor  may  make  a 
sale  and  conveyance  of  the  lands  attached,  which,  by  the  statute, 
shall  convey  the  estate  therein  which  the  defendant  had  at  the 
time  the  writ  of  attachment  issued. 

Nor  will  the  fact  that  in  this  case  one  of  the  executions  under 
which  the  sherijff's  sale  was  made — that  of  Applegit — com- 
manded the  sheriff  to  cause  the  damages  recovered  to  be  made  of 
the  lands  and  real  estate  "  whereof  the  defendant  was  seized  on 
the  10th  day  of  April,  1872  " — which  is  the  date  of  the  issuing 
of  the  attachment — avail  the  purchaser.     A  sheriff  selling  lands 
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has  only  a  naked  power  to  sell,  given  by  the  statute.     Todd  v. 
Philhower,  4-  Zah.  796.     The  foundation  of  his  power  of  sale  is 
the  judgment.    The  execution  under  which  he  acts  is  simply  the 
process  of  the  court  authorizing  its  officer  to  carry  the  judgment 
into  effect.  1  Bouv.  Law  Did.  4-95  tit.  "  Execution.''^  In  making 
title  to  lands  under  a  sheriff's  sale,  the  judgment  as  well  as  the 
execution  must  be  shown  in  evidence.    Swan  v.  Desp'aux,  7  Hal. 
182.     The  statute  has  not  dispensed  with  proof  of  either  as  a 
requisite  to  title  under  a  sheriff's  deed ;  it  has  only  made  the 
recitals  in  the  deed  pnma  facie  evidence  of  the  judgment  and 
execution.     JRev.  lOIfL  §  13.     And  the  execution  must  be  sup- 
ported by  the  judgment  produced.  In  Swan  v.  Despraux,  decided 
in  1831,  which  was  an  action  of  ejectment,  title  under  a  sheriff's 
deed  was  held  bad  when  the  judgment  recited  in  the  execution 
differed  a  few  dollars  from  the  judgment  produced  in  evidence. 
In  November  of  the  same  year  a  statute  was  passed  which  made 
the  deed  of  the  sheriff  good  notwithstanding  a  variance  between 
the  execution  and  the  judgment  (Harr.  Com.  368  ;  Rev.  lOJfS  § 
fS') ;  and  in  Newaomh  v.  Dowifiam,  1  Gr.  135,  IJfi,  one  of  the  ob- 
jections to  title  under  a  sheriff's  deed  was  that  the  judgment  was 
signed  June  4th,  1819,  and  the  execution  directed  the  money  to 
be  made  of  the  lands  whereof  the  defendant  was  seized  on  the  first 
day  of  that  mouth ;  and  the  court  considered  the  objection  un- 
available becjiuse  amendable  under  the  act  last  mentioned.     This 
act  has  been  liberally  construed,  and,  as  was  said  by  Dayton,  J., 
in  Arrowsmith  v.  Sayre,  1  Harr.  532,  534,  "  all  the  law  requires 
i.-^  that  there  should  in  point  of  fact  be  a  judgment  existing  as  a 
ground-work  of  authority  for  the  sheriff  to  sell."    The  judgment 
ix.iug  the  foundation  of  title  by  sheriff's  sale,  the  statute  de- 
termines the  actual  entry  of  judgment  as  the  commencement  of 
the  lien,  and  title  derived  under  it  cannot  be  antedated  by  a  direc- 
tion in  the  execution  that  the  sheriff  should  sell  and  transfer  a 
title  as  of  a  day  prior  to  the  time  the  judgment  took  effect. 

Conover  having  takew  his  title  under  a  sheriff's  sale  by  virtue 
of  executions  upon  judgments  of  applying  creditors,  his  title  has 
relation  only  to  the  time  the  judgments  were  entered,  and  is 
therefore    subsequent    to    Blatchford's    title    under    his    deed. 
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Whether  Conover  may  not  be  subrogated  to  the  rights  of  the 
judgment  creditors  under  the  writ  of  attachment  we  have  not 
considered.  His  bill  is  not  framed  in  that  aspect,  and  there  are 
not  proper  parties  in  court  for  that  relief. 

Nor  can  we  consider,  on  this  issue,  the  relief  prayed  by  the 
defendant's  cross-bill,  that  Blatchford's  title  be  declared  superior 
to  the  lien  of  the  writ  of  attachment.  Conover's  title  under  his 
sheriflp's  deed — which  is  all  tliat  is  put  in  issue  in  this  suit — 
having  relation  only  to  the  date  of  the  entry  of  the  judgments 
upon  which  the  sheriff  made  the  sale,  he  is  not,  as  the  contro- 
versy now  stands,  the  proper  party  to  litigate  the  question  as  to 
the  validity  of  the  lien  of  the  writ  of  attachment. 

The  complainant's  bill  having  been  filed  under  the  act  to  com- 
pel the  determination  of  claims  to  real  estate  in  certain  cases,  and 
to  quiet  the  title  to  the  same,  the  decree  in  this  suit  must  fix  and 
settle  the  rights  of  the  parties  in  the  premises.  Rev.  1190  §  6. 
So  much  of  the  decree  appealed  from  as  determines  that  Con- 
over's  title  is  superior  to  that  of  Blatchford  should  be  reversed, 
and  a  decree  be  entered  declaring  Blatchford's  title  under  his 
deed  superior  to  that  of  Conover  under  his  sheriff's  deed,  with 
costs  to  be  taxed  against  the  complainant.  That  part  of  the 
decree  which  dismisses  the  defendant's  cross-bill  should  be 
affirmed. 

Neither  party  succeeding  wholly  in  this  court,  neither  should 
have  costs  here. 

Parker,  J.  (dissenting). 

In  this  cause  I  am  unable  to  arrive  at  the  conclusion  reached 
by  the  other  members  of  the  court. 

On  the  10th  day  of  April,  1872,  Joseph  Lloyd  was  the  absolute 
owner  of  the  land  in  question.  On  that  day  an  attachment  issued 
against  him  at  the  suit  of  Asher  Holmes,  and  became  at  once  a 
lien  on  the  land. 

On  the  23d  day  of  May,  1872  (more  than  a  month  after  the 
issuing  of  the  attachment),  Joseph  Lloyd  conveyed  the  land 
which  had  been  attached  to  Richard  M.  Blatchford. 

The  contest  in  this  cause  is  between  William  W.  Conover, 
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who  claims,  as  purchaser  at  sheriff's  sale,  under  the  attachment 
proceedings,  and  the  heirs  of  Richard  M.  Blatchford,  who  rely- 
on  the  deed  to  him  from  Joseph  Lloyd. 

Whether  the  proceedings  under  the  attachment  were  such  as 
to  give  Conover  a  title  to  the  land  vesting  at  the  date  of  the 
•  writ,  is  the  real  question. 

Before  the  date  of  the  deed  from  Lloyd  to  Blatehford,  not  only 
had  the  attachment  issued  and  been  executed  by  the  sheriff,  but 
several  applying  creditors  under  it  had  filed  claims,  and  entered 
rules  in  the  minutes.  When  Blatchford  took  the  deed  he  had 
legal  notice  of  the  attachment.  Had  he  examined  the  record  he 
would  have  known  of  the  lien. 

After  an  auditor  had  been  appointed,  and  the  usual  defaults 
taken,  judgment  was  entered  on  the  report  of  the  auditor  in 
favor  of  the  plaintiff  in  attachment  and  all  the  applying  creditors. 

Subsequently,  the  defendant  in  attachment,  without  giving 
bond,  appeared,  and  had  the  judgment  by  default  opened.  This 
action  on  the  part  of  defendant  did  not  destroy  the  lien  of  the 
attachment.  The  statute  expressly  provides  that  in  case  of  ap- 
pearance, the  lien  of  the  attachment  shall  continue.  In  this  ca^^e, 
the  order  signed  by  the  judge  of  the  circuit  court,  where  the 
attachment  was  pending,  reserved,  in  express  terms,  all  liens 
created  by  the  statute.  The  effect  of  the  appearance  of  defend- 
ant was  to  enable  him  to  contest  the  validity  of  the  several 
claims,  but  did  not,  in  any  degree,  relieve  the  land  from  the  lien 
of  the  attachment. 

The  order  of  the  judge,  before  mentioned,  required  the  defend- 
ant to  accept  declarations  to  plead  and  take  short  notice  of  ti'ial. 
Trials  were  had  on  the  several  claims,  and  in  each  case  judgment 
M'as  rendered  against  the  defendant  in  attachment.  Thase  judg- 
ments were  entered  in  1874  (tliat  of  John  S.  Applegate,  executor, 
being  the  first  in  date),  and  executions  on  the  several  judgments 
were  delivered  to  the  sheriff,  who  sold  the  land  to  Conover,  by 
virtue  of  the  executions.  The  execution  in  favor  of  Applegate, 
executor  (which  execution  has  never  been  set  aside),  commanded 
the  sheriff  to  make  the  money  out  of  the  lands  whereof  said 
Joseph  Lloyd  was  seized  on  the  10th  day  of  April,  1872  (the 
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date  of  the  attachment),  by  selling  the  estate  Joseph  Lloyd  had 
therein  at  that  date. 

Now,  if  the  title  of  the  purchaser  at  sheriff's  sale  relates  back 
to  the  date  of  the  attachment,  the  deed  from  Lloyd  (the  attach- 
ment debtor)  to  Blatchford  should  be  declared  null  and  void,  as 
against  Conover's  deed,  because  the  attachment  was  prior  to  the 
deed.  In  fact,  the  statute  declares  that  an  attachment  debtor 
shall  not,  after  the  issuing  of  an  attachment,  convey  lands,  and 
that  all  conveyances  made  by  the  defendant,  pending  the  attach- 
ment, shall  be  void  against  the  plaintiff  in  attachment,  and  the 
creditors  who  shall  become  parties  thereto. 

On  the  part  of  the  Blatxjhfords,  it  is  said  that  the  lien  of  the 
attachment  was  lost,  because  the  sale  of  the  land  attached  was 
not  made  by  an  auditor.  The  statute  does  not  give  power  to  an 
auditor  to  sell  land  where  the  defendant  in  attachment  appears 
and  contests  the  validity  of  the  claims  before  a  juiy,  and,  without 
such  gift  of  power,  an  auditor  (who  can  do  nothing  without 
statutory  authority)  cannot  sell. 

It  is  claimed  that  the  thirty-ninth  section  of  the  attachment 
act  gives  authority  to  an  auditor  to  sell  after  the  appearance  of 
the  defendant,  but  that  section  evidently  refers  only  to  the  sale 
of  personal  property. 

It  Ls  true  that  where  a  defendant  in  attachment  appears  and 
resists  the  claims  of  the  plaintiff  and  the  applying  creditors,  he 
renders  himself  liable  to  a  general  judgment  affecting  go(xls  and 
lands  not  attached,  and  as  to  those  the  lien  does  not  operate  as 
of  a  date  anterior  to  the  judgment;  but  a§  to  the  lands  which 
the  defendant  owned  at  the  time  the  attachment  issued  and 
which  were  actually  attached,  the  transfer  of  title  to  the  pur- 
chaser by  sale  and  conveyance  by  the  sheriff  Avill  re.late  back  to 
the  time  of  issuing  the  writ.  The  judgment  in  such  case  is 
against  the  defendant  both  in  rem  and  in  personam.  As  to  the 
land  attached,  the  lien  of  the  attachment  merges  in  the  judgment, 
but  in  the  merger  the  priority  of  the  attachment  lien  is  preserved. 

It  may  be  said  the  law  contemplates  that  the  plaintiff  in  at- 
tachment and  the  applying  creditors  should  receive  the  proceeds 
of  the  land  attached,  in  proportion  to  the  amount  of  their  several 
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claims,  and  if  one  applying  creditor  have  judgment,  as  in  this 
case,  before  the  others,  he  might  get  priority  and  thus  defeat  the 
object  of  the  attachment  act. 

But  this  result  would  not  follow.  As  to  the  land  attached, 
the  lien  of  the  plaintiff  and  each  of  the  applying  creditors  fastens 
at  the  same  date.  If  sold  on  one  or  more  executions,  the  money 
could  be  ordered  into  court  and  distributed  pro  rata.  In  this 
case  the  land  attached  brought  a  sum  sufficient  to  pay  all  apply- 
ing creditors,  and  the  necessity  of  paying  the  money  into  court 
did  not  exist. 

The  great  object  of  the  attachment  act  is  to  fasten  on  the  land 
attached  at  the  date  of  the  writ.  The  whole  scope  of  the  act 
gives  to  applying  creditors,  who  make  good  their  claims,  the 
benefit  of  the  writ  as  folly  as  is  given  to  the  plaintiff  in  attach- 
ment. If,  after  the  appearance  of  the  defendant,  the  plaintiff,  for 
some  rea.son,  does  not  proceed,  any  applying  creditor,  obtaining 
judgment,  can  sell  the  land.  He  will  not  lose  his  rights  under 
the  attachment  from  failure  of  the  plaintiff  to  act.  It  was  not 
necessary  in  this  case,  in  order  to  convey  to  the  purchaser  the 
estate  of  which  Joseph  Loyd  was  seized  at  the  date  of  the 
attachment,  that  the  sale  should  be  by  virtue  of  the  judgment 
and  execution  in  favor  of  the  plaintiff  in  attachment. 

The  court  in  which  the  attachment  was  pending,  upon  the  ap- 
pearance of  the  defendant,  ordered  the  plaintiff  and  applying 
creditors  to  file  declarations,  accept  pleas  and  give  short  notice  of 
trial,  and  proceed  in  all  respects  as  if  the  suits  for  their  claims 
had  been  commenced  by  summons,  saving  the  lien.  The  mean- 
ing of  this  order,  founded  on  the  statute,  is  that  the  proceeding 
after  appearance  shall  be  as  if  sura-mons  had  been  the  first  pro- 
cess, and  if,  at  the  trial,  a  verdict  be  rendered  for  the  plaintiff  or 
any  applying  creditor,  judgment  shall  be  entered  and  execution 
issue,  \vhich  execution  shall  convey  the  estate  of  the  defendant  in 
the  land  which  had  been  attached,  not  from  the  time  of  the  entry  of 
the  judgment,  but  the  estate  of  which  he  was  seized  at  the  issuing 
of  the  attachment.  The  statute  concerning  judgments  must  be 
construed  in  connection  with  the  language  of  the  attachment  act, 
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which  gives  the  defendant  the  right  to  go  before  a  jury  to  con- 
test claims,  but,  if  unsuccessful,  saves  the  lien  of  the  creditors. 

The  seventy-fifth  section  of  the  attachment  act  requires  that  it 
shall  be  construed  in  the  most  liberal  manner  for  the  benefit  of 
creditors.  Mr.  Applegate  and  other  creditors  who  came  in  under 
the  attachment,  who  proved  their  claims,  when  required,  before 
juries,  and  who  received  from  the  sheriff  the  money  which  Con- 
over  (the  purchaser)  paid  for  the  land,  were  bona  fide  creditors. 
Under  the  attachment,  they  had  a  lien  on  the  premises  in  ques- 
tion (which  lien  has  never  been  removed)  for  the  amount  of  their 
several  claims,  prior  to  the  date  of  the  deed  from  Lloyd  to 
Blatchford.  The  purchaser  at  the  sheriff's  sale  under  execution 
issued  out  of  the  circuit  court,  succeeded  to  the  right  of  the 
creditors,  and  is  entitled  to  the  benefit  of  the  attachment  lieu. 

I  think  the  decree  of  the  chancellor  which  declares  the  deed 
from  Joseph  Lloyd  to  Richard  M.  Blatchford  to  be  void,  should 
be  af&rmed.  I  also  vote  to  affirm  the  decree  which  dismisses 
the  cross-bill. 

For  affirmance — Paeker — 1. 

For  reversal — The  Chief-Justice,  Depue,  Dixon,  Magie, 
Reed,  Scudder,  Van  Syckel,  Brown,  Clement,  Pater- 
son,  Whitaker — 11. 


The  New  Foundland  Railway  Construction  Company, 

appellant, 

V. 

Rudolph  W.  Schack,  respondent. 

L  Allegations  in  a  bill  that  the  company  is  insolvent  and  has  suspended  itg 
business  for  want  of  funds  to  carry  on  the  same,  are  not  sufl&cient  in  a  bill  to 
have  a  corporation  declared  insolvent  and  a  receiver  appointed.  The  facts 
and  circumstances  must  be  set  out  from  which  the  insolvency  of  the  corpora- 
tion shall  appear. 
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2.  Section  thirty-four  of  the  corporation  act  (Rev.  p.  182)  authorizes  the  dis- 
solution of  a  corporation  before  the  time  limited  in  the  certificate  of  incor- 
poration in  its  charter,  by  the  resolution  of  a  majority  of  the  whole  board  of 
directors,  at  a  meeting  called  for  that  purpose,  on  three  days'  notice  to  each 
director,  and  the  consent  of  two-thirds  in  interest  of  all  its  stockholders,  at  a 
meeting  of  stockholders  convened  upon  notice,  such  consent  being  expressed 
in  meeting,  and  being  duly  attested  by  its  secretary  and  filed  in  the  office  of 
the  secretary  of  state.  The  fifty-seventh  section  makes  the  directors  of  the 
corporation  at  the  time  of  its  dissolution  its  trustees  to  close  up  its  business, 
pay  its  debts,  and  divide  the  surplus  remaining  among  the  stockholders.  The 
sixteenth  section  authorizes  the  chancellor,  upon  the  dissolution  of  a  corpora- 
tion, either  to  continue  the  directors  as  trustees  or  to  appoint  a  receiver  for  the 
corporation. — Held,  that  the  power  of  the  chancellor  to  interpose  and  take 
from  the  directors  the  power  to  close  up  the  business  of  the  corporation  and  to 
put  its  affairs  in  the  hands  of  a  receiver,  is  a  discretionary  power  to  be  exer- 
cised only  on  good  cause  shown,  upon  circumstances  disclosed  by  the  proofs 
which  show  the  need  of  the  interference  of  the  court  for  the  protection  of 
creditors  or  stockholders  from  breaches  of  trust  by  the  directors  in  the  perform- 
ance of  their  duties. 


On  appeal  from  an  order  advised  by  Vice-Chancellor  Bird, 
whose  conclusions  are  as  follows : 

With  the  answer  and  proofs  before  me  I  am  not  warranted  in 
appointing  a  receiver.  It  may  come  to  this,  however,  on  final 
hearing.  Hence  I  do  not  advise  that  the  bill  be  dismissed,  a.s 
was  urged.  It  is  said  that  the  bill  does  not  bring  the  defendant 
corporation  within  the  jurisdiction  of  this  court.  There  is  much 
force  in  this  view,  but  under  the  very  peculiar  circumstances 
and  developments  of  the  case,  I  think  I  should  advise  against 
the  insistment  that  the  bill  should  be  dismissed.  I  wish  to  add 
that  I  have  not  been  unmindful  of  the  fact  that  many  of  the  im- 
portant circumstances  in  the  case  to  which  I  have  alluded,  the 
complainant  has  himself  been  to  some  extent  responsible  for,  as 
I  conceive,  yet  as  they  now  appear,  in  justice  to  all,  he  should  be 
further  heard.  I  will  advise  an  order  discharging  the  order  to 
show  cause,  except  as  to  the  restraining  part  thereof.  I  M'ill  ad- 
vise an  order  that  the  restraining  clause  therein  be  continued 
until  the  further  order  of  the  court.  Let  the  costs  abide  the  final 
bearing. 
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Messrs.  Vredenhurgh  &  Garretson,  for  appellant. 

I.  The  insolvency  of  the  company,  aa  provided  by  statute. 
The  object  of  the  act  is  to  secure  to  the  creditors  of  each  insti- 
tution an  equal  distribution  of  its  assets.  Van  Wagenen  v.  Fat- 
erson  Sav.  Bank,  2  Stock.  13  ;  Rawnsley  v.  Trenton  Mutual  Life 
Ins.  Co.,  1  Stock.  95,  3^7.  Insolvency  in  a  corporation  is  the 
eanie  as  insolvency  in  an  individual — it  is  insolvent  when 
not  able  to  pay  its  debts — which  means  a  general  inability  to 
answer,  in  the  course  of  business,  the  liabilities  existing  and 
capable  of  being  enforced,  but  it  is  a  condition  to  be  proved,  not 
to  be  assumed.  2  Potter  on  Corp.  §  622 ;  Brower  v.  Harbeck, 
9  N.  Y.  694. ;  Cull&n  v.  Sanger,  2  Y.  &  J.  4S9 ;  2  Bauv.  Law 
Diet.  157 ;  Bayley  v.  Sohojield,  1  M.  &  S.  338  ;  Prince  v.  Bart- 
ktt,  8  Cranch  431. 

II.  No  general  equitable  grounds  are  stated  iu  the  bill,  upon 
which  any  injunction  can  be  maintained.  A  stockholder  cannot 
call  upon  the  corporation  to  account.  None  of  the  officers  are 
made  defendants  to  this  bill.  Yard  v.  Pacific  Mut.  Ins.  Co.,  2 
Stock.  480.  A  majority  of  two-thirds  has  a  right  to  dissolve  the 
corporation.  Ren.  "  Corporations  "  p.  182  §  34  ;  Ang.  &  A.  on 
Cm-p.  §§  393,  499. 

Mr.  T.  N.  McCarter,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

This  bill  was  filed  by  the  respondent,  a  stockholder  of  the 
construction  company,  in  behalf  of  himself  and  all  the  stock- 
holders and  creditors  of  the  company  who  should  contribute  to 
the  expenses  of  the  suit. 

The  charge  in  the  bill  is  that  the  company  is  insolvent,  aud 
has  suspended  business  for  the  want  of  funds  ;  that  the  directors 
have  misappropriated  the  property  of  the  company,  and  have 
taken  steps  for  the  dissolution  of  the  corporation,  and  that  the 
property  of  the  company  will  be  entirely  squandered  unless  the 
court  should  interfere. 
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The  bill  prays  for  discovery  and  an  account,  and  also  an  in- 
junction restraining  the  company  from  receiving  any  debts  due 
to  it,  from  paying  and  transferring  any  of  its  moneys  or  effects, 
and  from  continuing  its  business,  and  that  it  may  be  decreed  to 
be  insolvent,  and  that  a  receiver  be  appointed. 

A  rule  to  show  cause  why  an  injunction  should  not  issue  pur- 
suant to  the  prayer  of  the  bill,  and  a  receiver  be  appointed  to 
take  charge  of  all  the  property  and  estate,  books  and  papers  of 
the  corporation,  was  allowed,  and  it  was  further  ordered  that 
until  the  order  should  be  made  absolute  or  be  discharged  the 
corporation  and  its  stockholders  should  absolutely  desist  and  re- 
frain from  dissolving  or  winding  up  the  corporation,  or  from 
doing  any  act  tending  to  such  dissolution,  and  that  its  officers, 
agents,  servants  and  employees  absolutely  desist  and  refrain  from 
conti'ucting  any  debt  or  debts,  and  also  from  collecting  or  receiv- 
ing any  money  owing  to  the  corporation,  and  also  from  paying 
out  any  money,  or  selling,  assigning,  encumbering  or  transferring 
any  of  its  property  or  effects. 

On  a  hearing  upon  the  bill,  answer  and  depositions,  the  vice- 
chancellor  refused  to  appoint  a  receiver,  and  discharged  the  rule 
to  show  cause,  but  ordered  that  the  restraining  order  should  be 
continued  until  further  order  should  be  made.  From  the  order 
continuing  the  injunction  the  company  appealed. 

The  jurisdiction  of  the  court  of  chancery  to  take  charge  of  and 
control  the  business  and  affairs  of  a  corporation  is  provided  for 
by  statute. 

Section  seventy  of  the  corporation  act  provides  that  whenever 
any  incorporated  company  shall  have  become  insolvent,  or  shall 
suspend  its  ordinary  business  for  want  of  funds  to  carry  on  the 
same,  the  chancellor  may,  on  the  petition  or  bill  of  any  creditor 
or  stockholder,  setting  forth  the  facts  and  circumstances  of  the 
case,  make  summary  investigation,  and  if  it  shall  be  made  to 
appear  that  the  company  has  become  insolvent,  and  shall  not  be 
about  to  resume  its  business  in  a  short  time  thereafter,  with  safety 
to  the  public  and  advantage  to  the  stockholders,  the  chancellor 
may  issue  an  injunction  to  restrain  the  company  and  its  officers 
and  agents  from  exercising  any  of  the  privileges  or  franchises 
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granted  by  its  certificate  or  by  the  act  incorporating  the  company, 
and  from  collecting  or  receiving  any  debts,  or  from  paying  out, 
selling,  assigning  or  transferring  any  of  the  estate,  moneys,  funds^ 
lands,  tenements  or  effects  of  the  company,  until  the  court  shall 
otherwise  order.  By  section  seventy-two  the  chancellor  may, 
either  at  the  time  of  ordering  such  injunction  or  at  any  time 
afterwards  during  the  continuance  of  the  injunction,  appoint  a 
receiver  if  the  circumstances  of  the  case  and  the  ends  of  justice 
require  the  intervention  of  a  receivership.     Rev.  189. 

With  respect  to  the  insolvency  of  the  corporation,  the  only 
allegations  in  the  bill  are,  that  the  company  is  indebted  to  divers 
persons  in  a  large  sum  of  money  for  goods  furnished  and  work 
and  labor  done  and  money  advanced  to  and  for  the  said  company, 
at  their  request  and  upon  their  order,  as  the  complainant  lias  been 
informed  and  believes ;  that  the  company  is  insolvent,  and  that 
it  has  suspended  its  business  for  want  of  funds  to  carry  on  the 
?ame.  These  allegations  are  insufficient  to  make  a  case  within 
the  purview  of  the  statute.  The  facts  and  circumstances  must  be 
set  out  in  the  bill  from  which  the  insolvency  of  the  company 
shall  appear.  Rawnsley  v.  Trenton  Life  Ins.  Co.,  1  Stock.  95, 
347. 

The  company's  answer  in  denial  of  its  insolvency  was  full  and 
explicit,  and  the  answer  is  supported  by  the  depositions.  The 
vice-chancellor's  order  refusing  to  appoint  a  receiver  on  the  score 
of  insolvency  was  proper,  and  there  was  no  reason  shown  for 
retaining  the  restraining  order  on  that  ground. 

The  only  act  of  malfeasance  charged  against  the  directors  is 
that  they  have  taken  steps  for  the  dissolution  of  the  corporation. 
The  company  obtained  from  one  Fairbanks  the  assignment  of  a 
contract  he  had  with  the  New  Foundland  Railway  Company,  a 
corporation  incorporated  by  the  legislature  of  New  Foundland 
for  the  construction  of  a  line  of  railroad  in  New  Foundland  three 
hundred  and  forty  miles  in  length  for  the  sum  of  $6,000,000  of 
its  first  mortgage  bonds,  and  $6,000,000  of  its  capital  stock, 
together  with  all  local  subsidies  and  donations  granted  in  aid  of 
the  construction  of  said  railroad.  The  bill  charges  that  the  en- 
deavors of  the  directors  to  dissolve  and  wind  up  the  construction 
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company  are  the  outgrowth  of  au  agreement  made  by  certain  of 
its  directors  and  stockholders  with  the  London  bankers  or  finan- 
cial managers  of  the  railway  company  to  turn  over  to  the  rail- 
way company  the  said  contract  and  the  vakiable  rights  accruing 
thereunder,  for  the  purpose  of  defrauding  those  holding  the 
minority  of  the  stock  in  the  construction  company. 

This  charge  of  fraud  is  denied  in  the  answer,  and  there  is  no 
support  for  it  whatever.  The  facts  disclosed  appear  to  be  these : 
On  the  14th  of  June,  1884,  a  paper  signed  by  the  owners  of 
four  thousand  one  hundred  and  eighty-six  shares  of  the  capital 
stock  of  the  construction  company,  out  of  the  six  thousand  shares, 
which  was  its  entire  capital  stock,  was  presented,  requesting  the 
officers  and  board  of  trustees  of  the  construction  company  to  re- 
ceive of  the  ISTew  Foundland  Railway  Company,  any  shares  of 
the  capital  stock  of  the  railway  company  coming  to  the  construc- 
tion company,  and  to  take  the  legal  steps  necessary  to  wind  up 
and  secure  a  legal  dissolution  of  the  construction  company  at  the 
earliest  practicable  date.  In  compliance  with  this  petition  the 
directors  of  the  construction  company  received  of  the  railway 
company  three  thousand  shares  of  its  capital  stock,  divided  them, 
p-o  rata,  among  the  stockholders  of  the  construction  company — 
the  complainant  receiving  his  allotted  share  without  objection — 
and  adopted  a  resolution  on  the  30th  of  June,  1884,  that  in  the 
judgment  of  the  board  it  was  advisable  and  meet  for  the  benefit 
of  the  construction  company  that  the  same  should  be  forthwith 
dissolved,  and  called  a  meeting  of  the  stockholders,  to  be  held  on 
the  29th  of  July,  1884,  to  take  action  upon  the  said  resolution. 
The  complainant's  bill  was  filed  before  the  day  appointed  for  the 
stockholders'  meeting,  and  the  proceedings  upon  the  resolution 
for  a  dissolution  of  the  company  were  arrested  by  the  injunction 
order. 

The  thirty-fourth  section  of  the  corporation  act  authorizes  the 
dissolution  of  a  corporation  before  the  time  limited  in  its  charter. 
It  provides  that  whenever,  in  the  judgment  of  the  board  of  di- 
rectors, it  should  be  deemed  advisable,  and  most  for  the  benefit 
of  the  corporation,  that  it  should  be  dissolved  before  the  time 
limited  in  its  certificate  of  incorporation  or  in  its  charter,  a  reso- 
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lution  to  that  eflfect  should  be  adopted  by  a  majority  of  the  whole 
board  of  directors  at  a  meeting  called  for  that  purpose,  on  three 
days'  notice  to  each  director ;  and  thereupon  a  meeting  of  the 
stockholders  should  be  convened  as  specified  in  the  statute ;  and 
if,  at  such  meeting,  two-thirds  in  interest  of  all  the  stockholders 
shall  consent,  in  writing,  that  such  dissolution  shall  take  place, 
upon  filing  a  certificate  of  such  consent  in  the  office  of  the  secre- 
tary of  state,  the  corporation  shall  be  dissolved. 

The  bill  admits  that  the  resolution  of  the  board  of  directors 
was  passed  by  a  majority  of  the  whole  board  at  a  meeting  held 
in  compliance  with,  and  upon  the  notice  prescribed  by  the 
statute ;  and  the  steps  that  were  taken  to  submit  the  action  of 
the  board  to  the  stockholders  were  in  accordance  with  the  statu- 
tory requirements.  All  the  steps  which  had  been  taken  towards 
the  dissolution  of  the  corporation  when  tliis  bill  was  filed  appear 
to  have  been  regular,  and  it  also  appears  that  they  were  taken 
upon  the  request  of  the  owners  of  more  than  two-thirds  of  the 
capital  stock  of  the  company.  Everything  done  was  regular  in 
form,  and,  for  aught  that  appears,  was  done  in  good  faith. 

The  fifty-seventh  section  of  the  corporation  act  makes  the 
directors  of  the  corporation,  at  the  time  of  its  dissolution,  its 
tnistees,  with  full  power  to  settle  its  affairs,  collect  the  outstand- 
ing debts  and  divide  the  moneys  or  other  propeit)'  auiung  the 
st'>ckholders,  after  paying  the  debts  due  and  owing  by  the  (cor- 
poration, as  far  as  such  moneys  and  property  will  enable  them. 
Rev.  187.  The  sixtieth  section  authorizes  the  chancellor, 
upon  the  dissolution  of  a  corporation,  on  the  application  of  any 
creditor  or  stockholder,  either  to  continue  the  directors  as  trustees 
or  to  appoint  a  receiver  for  the  corporation ;  and  upon  such  ap- 
plication, the  chancellor  is,  by  the  sixty-first  section,  authorized 
to  make  such  orders,  injunctions  and  decrees  therein  as  justice 
and  equity  shall  require. 

The  statute  confers  upon  the  majority  of  the  board  of  direct- 
ors, with  the  concurrence  of  the  owners  of  two-thirds  of  the 
capital  stock,  the  power  to  dissolve  the  corporation,  and,  with 
great  propriety,  vests  in  the  directors,  who  are  the  chosen  repre- 
sentatives of  stockholders,  the  power  to  close  up  the  business  and 
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aifairs  of  the  corporation  upon  its  dissolution.  The  authority  of 
the  chancellor  to  interpose  and  take  from  the  directors  the  power 
to  close  up  the  business  of  the  corporation,  and  place  its  affairs 
in  charge  of  a  receiver,  is  a  discretionary  power,  to  be  exercised 
only  on  good  cause  shown — upon  circumstances  disclosed  by  the 
proof  which  show  the  need  of  the  interference  of  the  court  for 
the  protection  of  creditors  or  stockholders  from  breaches  of  trust 
by  the  directors  in  the  performance  of  their  duties.  Rawnsley  v. 
Trenton  Mutual  Life  Ins.  Co.,  supra.  Upon  the  case  made,  the 
vice-chancellor  properly  declined  to  intervene,  and  with  that 
result  the  injunction  order  should  also  have  been  discharged. 
The  operation  and  effect  of  the  order  continuing  the  injunction 
is  to  restrain  the  directors  who  are  left  in  charge  of  the  affairs  of 
the  company  from  the  performance  of  duties  which,  by  the  stat- 
ute, are  laid  upon  them  in  closing  up  the  business  of  the  corpora- 
tion on  the  request  of  more  than  a  majority  of  its  stockholders, 
and  to  deprive  them  of  the  powers  which  are  necessary  to  the 
execution  of  their  duties. 

The  order  continuing  the  restraining  order  should  be  reversed, 
and  the  restraining  order  be  set  aside,  with  costs. 

Decree  unanimously  reversed. 


Maegaeet  Ann  Read  and  Isaac  F.  Read,  appellants, 

V, 

Barnet  S.  Huff,  respondent. 

1.  An  appeal  will  not  lie  from  an  order  refnsing  to  dismiss  the  complain- 
ant's bill  on  the  ground  that  the  replication  was  not  filed  within  the  time  pre- 
scribed by  law. 

2.  In  a  suit  for  partition  in  chancery,  where  a  defendant  sets  up  an  equitable 
title  to  the  whole  estate  in  the  premises,  or  impeaches  the  complainant's  title 
on  equitable  grounds,  the  court  will  not  suspend  the  suit  until  the  title  be 
settled,  but  will  pass  upon  such  title  and  settle  all  disputes  concerning  it  la 
the  partition  suit,  and  grant  relief  accordingly. 
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3.  Where  a  husband  pays  the  consideration  of  the  purchase  of  lands,  and 
has  the  conveyance  made  to  his  wife,  the  presumption  is  tliat  a  gift  or  settle- 
ment was  intended,  and  a  resulting  trust  will  not  arise  in  his  favor  from  such 
payment. 

4,  The  proof  which  in  such  cases  shall  overcome  the  presumption  of  a  gift 
to  the  wife  must  be  of  facts  antecedent  to  or  contemporaneous  with  the  pur- 
chase, or  else  immediately  afterwards,  so  as  to  be  in  fact  part  of  the  same 
transaction ;  and  it  must  be  equally  satisfactory  and  explicit  with  the  proof 
required  to  establish  a  resulting  trust. 


On  appeal  from  a  decree  advised  bv  Vice-Chancellor  Bird. 

Mr.  Marshall  R.  Smith,  for  appellant. 

I.  On  the  day  of  hearing,  it  was  made  to  appear  to  the  vice- 
chancellor  that  due  and  legal  notice  had  been  given  to  solicitor 
of  complainant  to  dismiss  the  complainant's  said  bill  of  cont- 
plaint,  for  the  reason  that  rJie  replication  in  said  cause  had  not 
been  filed  within  the  time  limited  by  law,  but  was  filed  after 
two  regular  terras  of  the  court  had  been  held,  and  without  an 
order  of  the  court,  or  showing  cause  for  such  irregularity  in 
filing  replication.  Bev.  p.  109  §  33;  p.  112  §  4.7 ;  Dick.  Free. 
214- ;  Buckingham  v.  Corning,  2  Stew.  Eq.  238  ;  Gaskill  v.  ^ne, 
2  Beas.  135. 

II.  And  on  the  day  of  hearing  said  cause,  it  was  made  to 
appear  to  the  vice-chancellor  tliat  due  and  legal  notice  had  been 
given  to  complainant's  solicitor  to  dismiss  the  complainant's  said 
bill  of  partition,  for  the  reason  that  the  defendants,  Margaret 
Ann  Read  and  Isaac  F.  Read,  in  their  answer  in  said  cause,  dis- 
tinctly set  up  legal  title  in  said  Margaret  Ann  Read,  to  the 
premises  named  in  complainant's  bill,  and  therefore  the  court  of 
chancery  had  no  jurisdiction  over  this  matter,  because  the  com- 
plainant's title  was  disputed,  and  thereupon  the  vice-chancellor 
ought  to  have  granted  an  order  dismissing  the  said  bill  of  par- 
tition, with  costs.  Rev.  p.  123  §  100  ;  Van  Riper  v.  Berdan,  2 
Gr.  132;  Dick.  Prob.  Prac.  276 ;  Cutting  v.  Dana,  10  C.  E. 
Gr.  265  ;  Holman  v.  Holman,  3  Besaus.  210  ;  De  Witt  v.  Ack- 
erman,  2  C.  E.  Gr.  215;  BarreU  v.  Barrell,  10  C.  E.  Gr.  173; 
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TomUnson  v.  Sheppard,  3  Hal.  Ch.  80 ;  Wilkin  v.  Wilkin,  1 
Johns.  Ch.  117 ;  Black  v.  Lamb,  1  Beas.  108  ;  Black  v.  Keiley, 
8  C.  E.  Gr.  358;  Riverside  Cemetery  Co.  v.  Turner,  9  C.  E.  Gr. 
18.  No  consideration  in  deed  of  complainant.  Jacob  M.  Dives 
had  no  title  to  the  individual  sixteen  sixty-fourth  parts  of  said 
premises ;  that  the  pretended  conveyance  from  said  Dives  to  said 
complainant  was  a  mere  paper  title,  without  any  consideration 
whatever,  and  obtained  five  years  after  said  appellants  had  title 
and  possession,  and  said  complainant  had  knowledge  of  said 
appellants'  title  and  possession  five  years  prior  to  getting  his, 
complainant'.-^,  pretended  title.  Herbert  v.  Scofield,  1  Stock.  4-9S  ; 
Demarest  v.  Terhune,  3  C.  E.  Gr.  532,  536. 

III.  All  the  parties  to  this  suit  in  the  court  of  chancery,  with 
the  exception  of  said  Margaret  Ann  Read,  were  not  seized  of 
and  entitled  to  the  lands,  or  any  part  or  parcel  thereof,  described 
in  the  complainant's  bill  of  partition,  because  said  Margaret  Ann 
Rtad  had  possession,  and  a  good  and  sufficient  title  for  a  valua- 
ble consideration,  which  she  had  obtained  from  said  John  Flock 
on  the  li'Alx  day  of  July,  A.  D.  1879,  he  then  being  the  true  and 
lawful  owner  of  said  premises,  and  he  having  paid  every  dollar 
of  the  consideration  mentioned  in  the  original  conveyance  from 
Wesley  M.  Yass  and  wife  to  said  Isaac  F.  Read  and  Susan 
Flock,  who  actually  held  said  land  and  premises  in  trust  for 
said  John  Flock,  and  the  original  intention  of  the  parties  to  the 
last-named  conveyance  was  that  said  land  and  premises  were  to 
be  held  in  trust  for  the  benefit  of  said  John  Flock.  The  testi- 
mony of  said  facts  was  overruled  by  said  vice-chancellor,  which 
was  error,  excepting  part  to  show  said  John  Flock  always  paid 
the  taxes,  insurance  and  expense  of  repairing  said  premises,  and 
thereupon  said  order  and  decree  were  erroneous.  McKeown  v. 
McKeown,  6  Stew.  Eq.  38 Jf, ;  Persons  v.  Persons,  10  C.  E.  Or. 
250 ;  Cutler  v.  Tuttle,  4-  C.  E.  Gr.  54-9 ;  Johnson  v.  Dougherty, 
3  C.  E.  Gr.  406;  Jamison  v.  3Iiller,  12  C  E.  Gr.  586;  4  Kent's 
Com.  {10th  ed.)  340;  Philips  v.  Brydges,  3  Ves.  127 ;  Osborn 
V.  Osborn,  2  Stew.  Eq.  385 ;  Farmer  v.  Farmer,  12  Stew.  Eq. 
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£11 ;  Houston  v.  Houston,  12  Stew.  Eq.  Ufi ;   Gaming  v.  Rob- 
ins, 12  Stew.  Eq.  JfB. 

Mr.  Lewis  Van  Blarcom,  contra. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  bill  in  this  case  was  filed  by  the  respondent  for  the  parti- 
tion of  lauds  whereof  Susan  Flock  died  seized,  among  her  heirs- 
at-law.  From  a  decree  ordering  a  sale  of  the  lands  and  a 
distribution  of  the  proceeds  among  the  heirs  in  the  shares  set  out 
in  the  bill,  tiie  appellants  appealed,  and  have  assigned  as  grounds 
of  appeal  the  following  reasons : 

First.  That  the  vice-chancellor  refused  to  dismiss  the  com- 
plainant's bill  because  the  replication  was  filed  out  of  season. 

The  answer  was  filed  March  15th,  1884.  The  replication  v/as 
not  filed  until  October  25th,  1884.  The  allowance  of  further 
time  for  filing  pleadings,  or  permitting  a  pleading  filed  out  of 
season  to  stand,  is  wholly  discretionaiy ;  and  an  order  resting 
entirely  in  discretion  is  not  the  subject  of  appeal.  In  re  Ander- 
son, 2  G.  E.  Gr.  536.  In  the  next  place,  "  an  order,  to  be  ap- 
pealable, must  go,  to  some  extent,  to  the  merits  of  the  contro- 
versy, or  substantially  affect  the  legal  or  equitable  rights  of  the 
party  appealing."  G.  &  A.  R.  R.  Go.  v.  Stewart,  6  G.  E.  Gr. 
4-84.,  4-88.  In  Stevens  v.  Stevens,  9  G.  E.  Gr.  576,  the  chief- 
justice  mentions,  among  the  orders  clearly  not  appealable,  all  the 
ordinary  orders  made  in  the  progress  of  the  suit,  for  the  purpose 
of  putting  the  case  fairly  at  issue,  obtaining  the  requisite  evidence 
and  affording  the  parties  a  hearing,  and  he  adds  that  "  no  one 
pretends  that  any  orders  of  this  kind  will  form  a  basis  for  an 
appeal." 

Second.  That  the  complaina»it's  title  was  in  dispute,  and  that, 
therefore,  it  was  erroneous  for  the  court  of  equity  to.  proceed  with 
the  partition. 

The  bill  admits  that  Mrs.  Read  is  entitled  to  four  equal  sixty- 
fourtli  parts  of  the  premises,  as  one  of  the  heirs-at-law  of  Susan 
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Flock.  She  claims  to  be  the  owner  of  the  entire  estate  in  the 
premises  under  a  deed  of  conveyance  to  her  made  by  John 
Flock,  bearing  date  July  10th,  1879. 

The  premises  were  conveyed  to  Susan  Flock  and  Isaac  F. 
Read  by  Wesley  Vass,  the  former  owner,  by  a  deed  dated 
December  30th,  1865,  and  Read  conveyed  his  estate  to  Mrs. 
Flock  by  a  deed  dated  December  21st,  1869.  Mrs.  Flock  died 
June  22d,  1879,  seized  of  the  entire  estate  in  the  premises,  and 
intestate.     This  is  the  title  set  out  in  the  complainant's  bill. 

John  Flock,  who  was  the  husband  of  Susan  Flock,  had  no 
legal  title  in  the  premises,  except  as  tenant  by  the  curtesy.  He 
died  on  the  2d  of  November,  1880,  and  his  estate,  as  tenant  by 
the  curtesy,  ended  at  his  death.  Mrs.  Read  claims  that  John 
Flock  paid  the  consideration-money  of  the  purchase  from  Vass, 
and  thereupon  she  contends  that  there  was  a  resulting  trust  in 
his  favor,  and  that  she  succeeded  to  his  equitable  estate  in  virtue 
of  the  deed  from  Flock  to  her. 

The  rule  that  a  court  of  equity  will  not  make  partition  where 
the  title  is  in  dispute,  but  will  either  direct  an  issue  to  try  the 
title  or  let  the  cause  stand  over  until  the  title  shall  be  determined 
by  an  action  at  law,  applies  only  where  the  dispute  is  with  re- 
spect to  legal  title.  Where  a  defendant  in  a  partition  suit  in 
chancery  sets  up  an  equitable  title  to  the  entire  estate  in  the 
premises,  or  impeaches  the  complainant's  title  on  equitable 
grounds,  there  is  no  need  to  suspend  the  partition  suit  until  the 
title  shall  be  settled.  A  court  of  equity  is  the  appropriate  tri- 
bunal to  pass  upon  such  a  title,  and  it  will  decide  all  disputes 
concerning  it  in  the  partition  suit,  and  grant  relief  accordingly 
il  Pom.  Eq.  §  1385;  1  Story  Eg.  §  653;  2  Lead.  Cas.  in  Eq.  903; 
Coxe  V.  Smith,  ^  Johns.  Ch.  271 ;  Lucas  v.  King,  2  Stock.  277  ; 
Ohert  V.  Ohert,  Id.  98, 102  ;  S.  C,  on  appeal,  1  Beas.  4£3,  4£6. 

Third.  That  the  vice-chancellor  erred  in  deciding  that  Mrs 
Read's  claim  of  title  to  the  whole  estate  was  not  sustained. 

If  it  be  assumed  that  John  Flock  paid  the  consideration- 
money  for  the  conveyance  to  his  wife,  the  evidence  is  not  suffi- 
cient to  raise  a  resulting  trust  in  his  favor. 

Where,  upon  the  purchase  of  property,  a  conveyance  of  the 
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legal  estate  is  taken  in  the  name  of  one  person  and  the  considera- 
tion of  the  purchase  is  paid  by  another — the  parties  being 
strangers  to  each  other — a  presumptive  or  resulting  trust  imme- 
diately arises  in  virtue  of  the  transaction,  and  the  legal  estate 
will  be  held  in  trust  for  the  person  by  whom  the  purchase-money 
was  paid,  unless  the  presumption  of  a  resulting  trust  be  over- 
come by  proof  that  it  was  the  intention  of  the  party  from  whom 
the  consideration  proceeded  that  the  person  to  whom  the  conv^ey- 
ance  was  made  should  take  beneficially.  Hill  on  Trustees  92, 
94-,  97.  But  where  the  parties  hold  to  each  other  the  relation 
of  parent  and  child,  or  husband  and  wife,  a  contrary  rule  pre- 
v^ails.  Where  a  parent  or  husband  pays  the  consideration  of  the 
purchase  of  lands,  and  has  the  conveyance  made  to  a  child  or 
wife,  no  resulting  trust  will  arise  from  the  payment  of  the  con- 
sideration. In  such  cases  the  presumption  is  that  an  advance- 
ment or  settlement  was' intended,  and  a  resulting  trust  will  not 
arise  unless  the  presumption  that  the  transaction  was  intended  to 
be  a  gift  be  overcome  by  proof.  Hill  on  Trustees  97,  98 ;  1 
Lead.  Cas.  in  Eq.  216,  217,  SJfS ;  Peer  v.  Peer,  3  Stock.  4B2  ; 
Persons  v.  Persons,  10  C.  E.  Gr.  250. 

The  proof  which  shall  raise  a  resulting  trust,  or  rebut  the 
presumption  of  a  gift  or  settlement  in  the  case  of  a  child  or  wife, 
must  be  of  facts  antecedent  to  or  contemporaneous  with  the 
purchase,  or  else  immediately  afterwards,  so  as  to  be,  in  fact,  part 
of  the  same  transaction ;  a  resulting  trust  cannot  be  raised  from 
matters  arising  ex  post  facto.  1  Lead.  Cas.  in  Eq.  223  ;  Cutler 
v.  Tuttle,  4  C.  E.  Gr.  5/^9.  It  is  also  well  settled  that  the 
proof  which  shall  rebut  the  presumption  of  a  gift  in  favor  of  a 
child  or  wife,  shall  be  equally  satisfactory  and  explicit  with  the 
proof  required  to  establish  a  resulting  trust ;  the  circumstances 
relied  on  must  be  convincing,  and  leave  no  reasonable  doubt  as 
to  the  intention  of  the  party.  Peer  v.  Peer,  supra.  There  is  no 
such  proof  in  this  case.  On  the  contrary,  the  evidence  tends 
strongly  to  sustain  the  presumption  that  when  Flock  paid  the 
consideration  of  the  purchase  from  Vass,  and  procured  the  con- 
veyance of  the  premises  to  his  wife,  he  intended  it  to  be  a  gift 
to  her.     The  decree  should  be  affirmed. 

Decree  unanimously  affi,rmed. 
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John  T.  "Williams  et  al.,  appellants, 

V. 

Esther  A.  Osborne,  respondent. 

A  factory  situated  at  U.  was  complained  of  by  one  who  lived  at  S.,  a  mile 
and  a  half  from  U.,  and  an  injunction  was  thereupon  allowed,  restraining  de- 
fendants from  causing  a  nuisance  at  U.  by  their  factory. — Held,  that  as  no  one 
at  U.  had  complained,  the  injunction  must  be  modified  so  as  to  restrain  de- 
fendants from  causing  a  nuisance  at  S.  only. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
who  filed  the  following  conclusions : 

The  bill  in  this  case  declares  that  the  defendants  "  have  com- 
menced the  manufacture  of  a  fertilizer  at  Union  Landing,  in 
the  township  of  Woodbridge,  about  one  mile  distant  from  the 
residence  of  the  complainant,  and  are  now  engaged  in  the  busi- 
ness of  manufacturing  said  fertilizer ;  that  the  material  used  in 
the  manufacture  of  said  fertilizer  is  largely  fish,  which  is  brought 
to  said  landing  in  large  quantities  in  boats,  in  a  decomposed  state, 
and  is  there  stored  .*=;=*  that  said  fish  are  collected  in 
vats,  and  are  then  subjected  to  a  boiling  process,  for  the  purpose 
of  obtaining  a  substance  called  fish  oil,  and  the  refuse,  by  some 
chemical  process  unknown  to  complainant,  is  converted,  by  some 
chemical  action  or  otherwise,  into  a  fertilizer ;  that  the  stench 
arising  from  said  decayed  fish,  and  by  said  chemical  process  used 
in  the  manufacture  of  said  fertilizer,  as  well  as  the  fertilizer 
when  manufactured,  is,  much  of  the  time,  so  great  as  to  cause 
nausea,  and  to  render  it  almost  impossible  to  remain  in  the 
neighborhood  j  *  *  *  that  the  foul  and  noxious  gases  gen- 
erated, either  from  the  materials  used  or  from  the  process  of 
manufacturing  the  same,  penetrates  the  residence  of  complainant, 
and  she  has  been  forced,  at  times,  to  keep  the  doors  and  windows 
closed,  and  especially  when  the  wind  blows  from  the  direction  of 
said  factory  of  defendants,  and  on  several  occasions  recently,  when 
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the  wind  has  changed  at  night,  she  has  been  awakened  by  the 
stench  penetrating  her  bed-room,  and  she  has  been  nauseated 
and  made  sick  from  inhaling  the  foul  and  disagreeable  odors 
generated  at  said  factory ;  that  said  gases  are  not  only  nauseous 
and  foul,  and  extremely  disagreeable,  but  extremely  unwhole- 
some, but,  if  permitted  to  continue,  will  render  her  property  com- 
paratively worthless,  and  unfit  for  habitation." 

The  prayer  of  the  bill  is  "that  the  defendants  may  be  re- 
strained from  collecting  or  storing  decomposed  fish  or  other 
animal  matter  which  creates  or  causes  noxious  odors,  or  any 
nuisance,  and  from  manufacturing  the  commodity  known  as 
'  fertilizer '  in  such  a  way  as  to  cause  such  odors  or  nuisances, 
and  from  generating  noxious,  foul  and  unpleasant  gases  and 
stenches  at  said  Union  Landing." 

One  witness  for  the  complainant,  who  lives  a  mile  distant  from 
the  manufactory,  visited  it,  saw  the  fish-scrap,  the  potash,  the 
kainite  and  sludge  acid,  and  describes  the  odor  as  ofiensive ;  as 
decidedly  unpleasant ;  so  bad  that  there  wasn't  a  room  in  the 
house,  from  cellar  to  garret,  but  what  was  filled  with  it,  and 
could  be  smelled  •  in  every  room  in  the  house  all  night  long ;  as 
a  great  source  of  annoyance;  a  sickening  smell;  a  naaseous 
smell. 

Another  witness,  who  lives  a  quarter  of  a  mile  away,  speaks 
of  the  odors  as  very  disagreeable  ;  another,  living  near,  says  : 

"  The  odor  produces  tightishness  across  the  chest,  and  a  disagreeable  feeliug; 
it  is  an  unpleasant  odor,  sometimes  to  a  great  extent." 

Another  witness,  living  three  miles  distant,  says : 

"  I  have  smelled  it  at  my  house  during  the  past  year — very  disagreeable 
odors  at  times;  last  Saturday  it  was  almost  unbearable;  I  opened  the  door, 
but  I  shut  it  immediately  ;  I  cannot  describe  this  smell ;  it  is  indescribable  ; 
it  is  different  from  anything  I  ever  smelled  before;  it  is  very  disagreeable; 
*  *  *  it  is  a  source  of  annoyance  to  my  family  when  we  smell  it ;  we  have 
to  close  our  doors  and  windows  to  exclude  it ;  we  were  not  annoyed  by  this 
smell  prior  to  the  time  William  Clark  &  Co.  began  operations  here ;  we  had 
no  smell  whatever." 


Another,  living  two  miles  distant,  says 
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"I  have  smelled  very  disagreeable  odors  there  the  last  year;  *  *  *  J 
have  been  very  much  annoyed  by  this  odor  during  the  summer  and  fall ;  we 
have  been  obliged  to  close  our  doors  and  windows  a  great  many  times  this 
summer  j  *  *  *  prior  to  a  year  ago  we  were  never  very  much  annoyed  by 
this  odor ;  we  were  never  obliged  to  close  our  doors  and  windows,  nor  were  we 
annoyed  by  any  other  odor." 

Another,  living  away  two  miles,  says : 

"  The  smell  is  a  sickening  smell,  and  causes  nausea ;  it  has  affected  me  that 
way  when  I  have  left  my  windows  open  at  my  house ;  on  going  to  bed  the 
smell  lias  come  in  from  the  factory  and  makes  me  feel  sick." 

He  never  smelled  these  odors  before  the  construction  of  de- 
fendant's factory. 

The  husband  of  the  complainant,  who  was  sworn  February 
8th,  1883,  and  who  lives  one  mile  and  a  half  away,  says : 

"I  smelled  it  as  recently  as  last  Saturday;  then  I  smelled  it  over  at  my 
place  all  through  the  house ;  there  was  only  one  room  that  did  not  smell." 

He  says  Ihat  he  observed  it  "  a  great  many  times,"  and  gives 
a  number  of  days.     He  says  : 

"  It  is  a  very  sickening  odor — heavy  ;  *  *  *  very  disagreeable ;  it  is 
making  our  home  very  uncomfortable ;  during  the  summer  I  have  been 
driven  out  of  my  boat-house,  where  I  go  in  the  evening  to  sit  and  smoke,  and 
have  been  obliged  to  go  to  the  house  and  close  the  doors  and  windows  of  my 
dwelling  during  the  summer ;  once  or  twice  during  the  summer  nights  when 
the  windows  were  open,  the  smell  has  been  so  heavy  in  the  room  that  it  haa 
wakened  me  up,  and  I  have  been  obliged  to  get  up  and  close  the  windows, 
therefore  making  my  life  very  uncomfortable." 

Another,  living  a  mile  away,  says : 

"  I  have  been  annoyed  by  the  odor  at  my  house ;  it  made  my  house  almost 
unbearable  to  sustain." 

Another,  living  only  one-quarter  of  a  mile  distant,  describes 
the  odors  in  a  very  similar  manner,  and  says : 

"  I  suppose  they  came  from  the  defendants'  factory,  as  we  never  smelled 
them  before." 
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When  asked,  on  cross-examination,  to  describe  it,  says  : 

*'  I  can't  describe  it ;  only  it  is  fearfully  offensive." 

And  when  asked  whether  she  knew  that  it  was  offensive  to  all 
who  smelled  it,  said  : 

"  It  is  offensive  to  all  I  have  heard  speak  of  it." 

Another,  at  a  distance  of  a  mile  and  a  half,  has  found  it  very 
disagreeable,  very  sickening ;  very  many  times  as  much  as  he 
could  do  to  prevent  nausea. 

Another,  visiting  the  premises  of  defendants,  speaks  of  the         1 
odor  as — * 

•*  Dreadfully  offensive ;  very  nauseating,  and  has  a  tendency  to  make  one 
spew ;  it  is  a  kind  of  a  dull,  insipid  odor ;  a  heavy,  lingering,  putrid  charac- 
ter." 

This  witness  lives  two  and  one-half  miles  distant,  and  says  : 

"  I  have  observed  this  odor  at  my  house  to  the  extent  that  has  obliged  us  to 
get  out  of  bed  in  the  middle  of  the  night  to  close  the  windows  and  doors,  and 
through  the  daytime  the  doors  and  windows  would  have  to  be  closed  to  ex- 
clude the  smell." 

This  witness  was  never  so  annoyed  before  the  erection  of  the 
defendants'  factory. 

Another,  who  lives  only  a  mile  away,  and  has  been  obliged  to 
close  his  doors  and  windows  to  exclude  the  odor,  has  smelled 
the  same  odor  five  miles  distant.  It  seems  that  he  rode  this 
distance  to  his  house,  facing  this  odor,  and  so  assured  his  belief. 

Another  witness,  two  miles  away,  has  smelled  a  bad  smell, 
which  he  did  not  notice  before  defendants  commenced  carrying 
on  business  at  Union  Landing. 

Another  witness  says : 

"  It  is  a  mixed  odor ;  acids,  decomposition  of  matter,  that  has,  to  my  olfac- 
tories, the  smell  of  a  corpse  in  a  state  of  decomposing ;  I  have  had  experience 
in  handling  them  ;  I  think  a  dead  chicken,  or  a  horse,  or  anything  dead,  would 
have  the  same  smell ;  you  can  always  smell  the  acid  with  them ;  it  createa 
nausea,  a  choking-in-the-throat  sensation." 
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Another  says : 

"  The  last  I  siuelled  it  good  and  strong  was  two  weeks  ago  to-day ;  that  was 
the  day  of  the  examination  here ;  I  then  observed  it  as  I  went  home,  along  the 
road,  on  my  way  home,  and  after  I  got  home ;  I  followed  it  on  down  to  the 
factory  of  the  defendants,  and  the  nearer  I  got  the  livelier  the  smell  got ;  I 
think  I  did  this  at  your  suggestion ;  I  went  beyond  the  defendants'  factory 
and  then  could  smell  nothing  in  the  direction  of  the  Kahway  river  ;  I  went 
nearly  to  the  Rahway  river,  and  could  smell  nothing  there ;  on  returning,  the 
nearer  I  got  to  the  factory  the  worse  it  smelled." 

Another  one  spoke  of  the  odor  as — 

"  Very  marked  and  powerful — indescribably  nauseating ;  I  don't  know  that 
I  have  ever  smelled  anything  exactly  like  it ;  it  is  very  offensive." 

Another,  living  three  miles  away,  and  having  a  sick  person  in 
his  house,  and  having  the  windows  open  to  ventilate  the  house, 
was  obliged  to  close  them  because  of  this  odor.     He  says : 

"  It  is  a  very  dense,  vile  smell,  and  would  make  a  person  sick  who  hadn't 
a  strong  stomach;  it  made  this  sick  person  feel  very  sick,  and  it  was  a  long 
while  before  we  were  clear  of  the  effect  of  it  in  the  house." 

The  complainant  says : 

"  It  was  a  great  annoyance ;  I  first  noticed  it  last  spring,  and  it  was  worse 
During  the  summer,  and  during  the  past  fall  and  summer,  in  has  been  very 
disagreeable  indeed;  it  would  be  impossible  to  live  there  with  any  com- 
fort ;  it  was  perfectly  intolerable ;  the  character  of  the  annoyance  is  a  dread- 
ful smell;  I  can't  describe  it;  it  is  sickening;  it  is  really  impossible  to  have 
the  windows  and  doors  open,  no  matter  how  hot  the  weather  is ;  *  *  * 
la-st  week,  on  Tuesday,  it  was  intolerable,  and  our  house,  with  every  door  and 
window  closed,  even,  it  entered  through  the  air-box  of  the  register,  and  could 
be  smelled  so  that  we  could  not  sit  in  the  parlor." 

In  my  judgment,  this  evidence  makes  a  strong  case  for  the 
complainant.  It  covers  all  the  requirements  of  the  law  as  ex- 
pressed by  our  learned  chancellor.  And  I  think  the  force  of 
the  testimony  was  felt  and  acknowledged  by  the  defendants  and 
their  counsel.  The  hearing  of  the  evidence  produced  by  them 
shows  this. 
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If  it  is  claimed  that  there  appears  to  be  an  effort  to  show  that 
no  disagreeable  odor  emanates  from  the  manufacture  of  the  fer- 
tilizer, the  value  of  this  testimony,  whatever  it  may  be,  is  more 
than  overcome  by  the  proof  tliat  the  defendants  have  undertaken 
to  avail  themselves  of  new  machinery',  or  arrangements,  by 
which  they  can  effectually  control  all  gases  and  odors  and  pre- 
vent their  escape.  Indeed,  the  counsel  of  the  defendants  urged 
the  court  to  act  upon  the  declaration  that,  as  the  works  of  the 
defendants  are  now  improved,  the  injunction  now  pending  could 
safely  be  dissolved. 

This,  of  course,  implies  that  they  are  now  prepared  to  carry 
on  their  business  without  committing  a  nuisance.  This,  it  will  be 
perceived,  answers  the  demands  of  the  law,  and  coincides  with 
the  prayer  of  the  complainant,  which  is  that  the  defendants,  and 
each  of  them,  be  restrained  from  collecting  or  storing  decomposed 
fish  and  other  animal  matter,  which  creates  or  causes  noxious 
odors,  or  any  nuisances,  and  from  manufacturing  the  commodity 
known  as  "  fertilizer,"  in  such  a  way  as  to  cause  such  odors  and 
nuisances,  and  from  generating  noxious,  foul  and  unpleasant 
gases  at  Union  Landing,  in  the  township  of  Woodbridge. 

I  think  the  complainant  is  entitled  to  a  decree  according  to  the 
prayer  of  her  bill,  with  costs,  and  will  so  advise. 

Mr.  Edward  S.  Savage  and  Mr.  Miller,  of  New  York,  for 
complainant. 

Mr.  Wm.  Brinkerhoff,  for  defendants. 

The  decision  of  the  court  (of  which  the  following  is  a  memo- 
randum) was  delivered  by 

Van  Syckel,  J. 

This  court  concurs  in  the  views  expressed  by  the  vice-chan^ 
cellor,  that  the  defendants  below  have  been  guilty  of  maintain- 
ing a  nuisance.  The  decree,  however,  is  too  broad,  in  restrain- 
ing the  defendants  from  creating  or  generating  any  gases  or  odors, 
noxious  or  unpleasant,  at  Union  Landing.    The  people  of  Union 
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Lan  ling  have  not  complained.  The  complainant  lives  at  Star 
Landing,  one  mile  and  a  half  distant  from  Union  Landing,  and 
therefore  she  may  not  be  affected  by  odors  which  would  be  disagree- 
able at  Union  Landing.  The  decree  must  therefore  be  reversed 
for  the  purpose  of  modifying  it.  The  defendants  must  be  re- 
strained from  conducting  their  business  in  such  manner  that 
noxious,  foul  and  unpleasant  gases  or  odors  are  disseminated  and 
become  a  nuisance  at  Star  Lauding.  Costs  will  not  be  allowed 
to  either  party  in  this  court.  There  is  no  doubt  that  the  decree 
would  have  been  modified  in  the  court  below,  if  the  attention  of 
the  vice-chancellor  had  been  called  to  it. 

Decree  unanimously  reversed. 


Andrew  Kirkpatrick,  receiver  &c., 

V. 

Erastus  Corning  et  al. 

1.  Courts  of  equity  may,  on  motion,  strike  out  all  matter  in  pleadings  that 
is  irrelevant  and  calculated  to  hinder,  delay  and  embarrass  the  cause  after 
decree  on  general  demurrer. 

2.  If  the  alleged  objectionable  parts  of  a  bill  of  complaint  have  a  tendency, 
or  would  be  admissible  in  evidence  to  show  the  truth  of  any  allegation  in  the 
bill  that  is  material  with  reference  to  the  relief  prayed,  they  will  not  be 
stricken  out. 

3.  The  allegations  of  fraud  in  this  bill,  consisting  of  successive  acts,  de- 
pending on  each  other,  implicating  the  parties  benefited  by  the  decree  and 
sale  of  real  and  personal  property,  and  affecting  the  assets  of  an  unsettled 
partnership,  will  not  be  stricken  out  on  motion  of  defendants  benefited  by 
such  sale. 


On  appeal  from  an  order  of  the  chancellor,  whose  opinion  is 
reported  in  Kirkpairiek  v.  Corning,  12  Stew.  Eq.  22. 

Mr.  F.  W.  Stevens,  Mr.  Theodore  W.  Dwight  and  Mr.  Cort- 
landt  Parker,  for  appellants. 

16 
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The  court  below  in  this  case  erred  on  two  principal  grounds  : 
First,  in  ordering  portions  of  the  complaint  to  be  stricken  out 
on  the  merits,  and  second,  as  mistating  the  regular  rules  of  prac- 
tice. 

Following  this  view,  the  argument  of  the  appeal  naturally  is 
divided  into  two  principal  divisions  : 

Division  I. — The  error  of  the  court  on  the  merits  of  the  order. 

Division  II. — Error  in  practice. 

Division  I. — Point  1. — The  court  erred  in  not  taking  into  ac- 
count that  the  cornplaiiit  discloses  a  plain  breach  and  violation  of 
trust  by  James  Ludlum,  surviving  partner  and  receiver,  in  a 
series  of  acts  commencing  before  the  foreclosure  and  extending 
long  after  it,  of  all  of  which  the  co-defendant,  Corning,  was  cog- 
nizant, and  in  ail  of  which  he  participated,  and  which  were  in 
the  highest  degree  inequitable  and  unjust  towards  the  heirs  of 
Mr.  Horner.  Mr.  Corning  had  the  benefit  of  these  acts,  and  did 
not  disown  them.     The  leading  breaches  of  trust  M'ere  these : 

(1)  Failing,  as  surviving  partner  and  receiver,  to  set  up  usury 
in  his  dealings  with  the  Corning  mortgage.  This  occurred  before 
the  decree  of  foreclosure. 

(2)  Selling  the  personal  property  of  the  partnership  at  a  most 
inadequate  price,  and  acting  as  agent  for  Corning  in  buying  it, 
which,  on  general  principles  of  trust  law,  he  had  no  right  to  do. 
By  this  means,  only  a  small  portion  of  the  debt  secured  by  the 
mortgage  debt  was  paid.  This  happened  before  the  foreclosure 
sale. 

(3)  Obtaining  a  renewal  of  a  lease  belonging  to  the  partner- 
ship in  the  name  of  Ludlum's  wife,  in  plain  violation  of  his  trust 
obligations,  and  so  decided  by  this  court. 

First.  The  act  of  failing  to  make  use  of  the  defence  of  usury 
in  the  foreclosure  suit  was  a  plain  breach  of  trust,  liudlum  was 
bound,  as  receiver,  to  set  it  up. 

This  question  has  often  come  up  in  bankruptcy,  and  it  has 
been  held  that  the  usurious  creditor  has  no  claim  against  the 
estate  of  the  bankrupt.     Ex  parte  Linbun,  3  Ves.  dc  B.  II}. ;  Ex 
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jjude  Skip,  2  Ves.  Jf.89 ;  Benjield  v.  Solomon,  9  Ves.  89;  Ex 

parte  Thompson,  1  Ath.  125 ;  Ex  parte  Bunghay,  1  Rose  168. 

.-  ■  assignees  should  bring  the  subject-matter  before  the  court. 

eeclier  v.  Varden,  2  CoU.  62 ;  S.  C,  9  Jur.  5Jf6. 

For  other  illegal  contracts  which  cannot  be  proved,  see  Ex 
parte  Daniels,  14-  Ves.  191 ;  Ex  parte  Bell,  1  M.  &  8.  571  ; 
Ex  parte  Dyster,  2  Rose  266 ;  Ex  parte  Sdmialing,  Buck  93 ; 
Ex  parte  Boussmater,  13  Ves.  71. 

The  right  to  recover  back  money  usuriously  paid  belongs  to 
a  receiver.     Palen  v.  BushneU,  4-6  Barb.  21-24. 

A  receiver  has,  in  general,  no  discretion  in  the  application  of 
funds  in  his  hands  by  virtue  of  his  receivership,  but  holds  them 
strictly  subject  to  the  order  of  the  court,  and  should,  in  his  man- 
agement, ask  for  directions.  High  on  Receivers  §§  178,  188 ; 
Johnson  v.  Gunter,  6  Bush  534;  Cammack  v.  Johnson,  1  Gh: 
Ch.  163. 

Receivers  cannot  waive  any  technical  legal  defence  or  abandon 
an  equitable  one.  McEvers  v.  Laiorence,  1  Hoff.  Ch.  172, 175  ; 
Atty.-Gen.  v.  IJJe  and  Fire  Ins.  Co.,  4  Paige  224. 

It  is  apparent  that  Ludlum,  as  receiver,  in  failing  to  redeem 
and  to  insist  on  the  deduction  of  the  bonus  and  usurious  interest, 
was  not  only  violating  his  general  trust  as  receiver,  but  was  dis- 
obeying the  order  of  the  court.  He  did  not  pay  the  debts  as  he 
v/as  directed,  but  permitted  the  very  valuable  real  estate  of  the 
firm  to  be  sacrificed,  by  a  positive  act  of  disobedience  to  the  order 
of  the  court,  whose  officer  he  was. 

What  was  this  but  a  flagrant  instance  of  contempt  of  court  ? 

These  acts  are  amply  sufficient  to  justify  an  original  bill  on 
the  part  of  the  present  receiver  to  open  the  decree  of  foreclosure, 
and  redeem  from  the  Corning  mortgages.  See  Missouri  Pacifie 
Railvay  Co.  v.  Pacific  Railroad  of  Missouri,  111  U.  S.  505. 

In  this  great  case,  a  foreclosure  of  a  railroad  having  taken 
place  through  the  unfaithful  conduct  of  the  solicitor  and  directors 
of  the  defendant,  the  court  held  that  an  original  bill  to  redeem 
would  lie  on  behalf  of  the  company. 

The  principles  governing  the  subject  are  thoroughly  discussed 
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in  United  States  v.  Throckmorton,  98  U.  S.  65-69  ;  Covington 
and  Lexington  M.  R.  Co.  v.  Bowle7%  9  Bush  1^68. 

Second.  The  next  stage  in  the  series  of  unfaithful  acts  practiced 
by  the  receiver  in  conjunction  with  the  mortgagee  is  the  sacrifice 
of  the  personal  property  by  a  sale  in  violation  of  the  elementary 
principles  of  the  law  of  trusts. 

The  bill  distinctly  shows  the  fraud  in  this  branch  of  the  sub- 
ject. 

The  court  ordered  that  in  case  of  a  public  or  private  sale  of 
any  of  the  partnership  effects  *  *  *  the  receiver  should 
give  due  notice  to  Mrs.  Buckingham,  that  she  might  have  full 
opportunity  of  bidding  for  the  same,  and  that  in  case  of  public 
auction  the  receiver,  notwithstanding  his  position  as  trustee, 
might,  in  person  or  by  his  agent,  bid  at  the  sale,  and  buy  in  the 
property  in  his  own  name,  but  such  purchase  should  not  be 
carried  into  effect  without  the  sanction  and  order  of  the  court. 

This  order  seems  to  have  been  framed  so  as  to  allow  each 
party  to  protect  his  or  her  own  individual  interests.  The  re- 
ceiver was  not  to  be  prevented  from  doing  this  because  he  was 
trustee.  At  the  same  time  if  he  did  actually  bid  and  buy  under 
that  permission  and  order,  he  would  still,  as  to  Mrs.  Bucking- 
ham and  Susan  Horner,  be  a  trustee.  Torrey  v.  Bank  of  Or- 
leans, 9  Paige  661 ;  Fulton  v.  Whitney,  66  N.  Y.  54-8 ;  Bennett 
V.  Austin,  81  K  Y.  327. 

Third.  The  third  and  crowning  act  was  the  artiifice  and  fraud 
whereby  Ludlum,  in  co-operation  with  Corning,  converted  a 
water  lease  belonging  to  the  partnership  to  their  own  individual 
use. 

This  act  has  already  received  the  condemnation  of  the  court  in 
a  decision  upon  the  demurrer  to  this  complaint.  Kirkpatrick  v. 
Coi'ning,  11  Steio.  Eq.  234-. 

Mr.  Corning  cannot  escape  the  responsibility  for  these  acts. 
He  was  not,  it  is  true,  actively  engaged  in  them.  He  was,  how- 
ever, passively.  Ludlum  was  his  facile  tool  and  instrument. 
Corning  cannot  profit  by  Ludlum's  frauds — knowingly  accept 
the  benefit  of  them  and  escape  responsibility.  There  is  but  one 
rule  for  a  person  placed  as  he  was.     He  must  either  disavow 
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frauds  and  fiduciary  misconduct  of  others,  by  which  he  profits, 
or  else  accept  them  oum  onere,  with  all  their  burdens  and  liabili- 
ties. 

This  is  a  rule  of  common  honesty  as  well  as  of  law,  and  Mr. 
Corning  cannot  complain  if  it  is  fully  applied  to  him.  1  Pars, 
on  Contracts  (7th  ed.)  74- ;  National  Ins.  Co.  v.  Minch,  5  T.  &  C. 
5If6 ;  Irving  v.  Motley,  7  Bing.  5J^3 ;  Doe  v.  Martin,  I^  T.  R. 
39,  66. 

Division  I. — Point  2. — Assuming  it  to  have  been  established 
that  there  is  an  inequitable  element  in  the  foreclosure  of  this  mort- 
gage, we  next  say  that  it  is  within  both  the  jurisdiction  and 
practice  of  courts  of  equity  to  open  the  foreclosure  and  allow 
the  mortgagor  to  redeem,  and  that  the  remedy  is  not  confined  to 
a  mere  order  setting  aside  the  sale  and  leaving  the  foreclosure 
decree  remaining. 

First.  It  is  a  general  rule  of  law  that  a  court  has  power  over 
its  judgments  or  decrees,  so  that  they  shall  not  be  made  instru- 
ments of  fraud  or  oppression.  The  end  to  be  attained  by  a 
decree  is  justice.  If  one  of  the  parties  uses  it  as  an  instrument 
of  injustice,  the  fundamental  thought  underlying  a  decree  is  sub- 
verted. When  the  attention  of  the  court  is  called  to  the  mis- 
carriage of  justice,  it  will  be  swift  to  rectify  it,  either  on  motion 
to  set  aside  the  judgment  or  by  some  independent  proceeding. 

Second.  The  principles  of  equity  jurisprudence  lead  still  more 
emphatically  to  the  same  conclusion.  There  present  themselves 
before  a  court  of  equity  still  broader  questions  of  surprise,  acci- 
dent, mistake  and  oppression  as  leading  the  court  to  open  a  judg- 
ment where  the  rights  of  purchasers  f(  r  valuable  consideration 
and  without  notice  are  not  involved.  No  such  rights  can  be 
pretended  to  exist  here,  as  everything  done  by  Ludlum  was 
known  to  Corning.  He  was  in  fact  privy  to  it  and  participated 
in  it.  Accordingly,  if  there  was  anything  inequitable  in  this 
proceeding  which  would  justify  opening  the  judgment  as  to  an 7 
person  whatever,  it  would  be  justified  as  to  him.  United  States 
v.  Throckmorton,  98  U.  S.  61-65. 

Third.  The  facts  of  the  present  case  contain  an  inequitable 
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element  of  such  a  character  as  to  justify  the  opening  of  the  de- 
cree and  allowing  a  full  restatement  of  the  accounts  between  the 
parties.  This  proposition  is  fully  sustained  by  the  adjudications. 
Lloyd  V.  Mansell,  e  P.  Wms.  73  ;  Hawley  v.  Tehhett,  1  J.  &  W. 
197 ;  Morley  v.  Elway,  1  Ch.  Cas.  107 ;  Gore  v.  Stackpoole,  1 
Dow  118 ;  Cain  v.  Gimon,  36  Ala.  168 ;  Wdss  v.  Ailing,  3If. 
Conn.  60 ;  Loomer  v.  Wheelwright,  3  Sandf.  Ch.  136 ;  Grover 
V.  Fox,  36  Mich.  4,61 ;  Fosdick  v.  Van  Husan,  21  Mich.  507. 

Fourth.  The  right  of  redemption,  by  original  bill  where  it 
exists,  may  be  exercised  as  well  in  favor  of  the  heirs  of  the 
mortgagor  as  by  the  mortgagor  himself.  Loomer  v.  Wheelwright, 
supra;  Bank  of  Albion  v.  Burns,  If.6  N.  Y.  175 ;  Smith  v. 
Townsend,  35  Id.  Jf.79. 

Division  I. — Point  3. — It  is  necessary  on  additional  grounds 
that  the  court  should  have  regarded  this  proceeding  as  a  redemp- 
tion, not  from  a  sale  merely,  but  for  an  unforeclosed  mortgage. 

First.  If  the  plaintiffs  have  shown,  as  they  insist  that  they  have, 
that  tlie  bonus  and  usurious  interest  must  be  allowed  them  to 
the  amount  of  say  $20,000,  it  would  appear  to  be  essential  that 
the  decree  should  be  opened  for  the  purpose  of  having  the  neces- 
sary deductions  made. 

Second.  The  value  of  the  personal  property  sold,  as  the  bill 
claims,  at  a  sacrifice,  could  only  be  ascertained  as  the  result  of  a 
judicial  inquiry  before  a  master  in  chancery,  as  apparently  much 
detailed  evidence  would  be  necessary.  It  is  not  perceived  in 
M'^hat  other  way  justice  could  be  done  to  either  party.  How 
could  the  value  be  ascertained  and  applied  by  order  of  the  court 
in  any  other  way  ?  If  this  be  correct,  the  whole  account,  as  it 
stands,  must  be  opened  to  have  the  proper  application  made. 

Third.  The  question  of  the  effect  of  a  mortgagee  in  possession 
remaining  in  possession  after  a  foreclosure  decree,  as  bearing 
upon  the  opening  of  the  accounts  in  a  suit  to  redeem,  is  well  set- 
tled. There  must  be  a  new  reference  to  compute  the  accounts. 
Garlick  v.  Johnson,  4-  Beav.  154-  /  Fllis  v.  Griffiths,  7  Id.  83  ; 
Alden  v.  Foster,  5  Id.  592  ;  Buchanan  v.  Greenway,  12  Id.  355. 

This  rule  must  go  upon  the  ground  that,  until  foreolosed,  a 
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mortgagee  in  possession  must  be  regarded  as  a  trustee.  He  is 
accordingly  obliged  to  account  to  the  mortgagor  for  the  rents 
received  in  that  character  between  the  day  of  the  decree  and  the 
day  of  sale.      Whalin  v.  Wkile,  25  N.  Y.  ^62. 

Fourth.  The  assignment  of  the  Schuyler  water  lease  or  its 
equivalent  in  money  can  only  be  obtained  by  opening  the  fore- 
closure and  having  a  decree  granting  relief  analogous  to  that 
given  in  Loomer  v.  Wheelwright,  supra. 

It  is  scarcely  necessary  to  fortify  these  general  positions  by 
reference  to  authorities,  as  the  subject  is  elementary.  The  true 
relations  of  a  trustee,  and  his  duties  to  his  cestui  que  tr'ust,  are 
developed  in  Keech  v.  Sanford,  Sel.  Cos.  in  Ch.  61 ;  Holt  v. 
Holt,  1  Ch.  Cas.  191 ;  1  Lead.  Cas.  in  Eq.  91,  93  ;  Davoue  v. 
Fanning,  2  Johns.  Ch.  252 ;  Warner  v.  Blakeman,  4-  Abb.  App. 
Cas.  530 ;  S.  C,  4-  K&y^s  487 ;  Tompkins  v.  Tompkins,  3 
Stock.  574. 

Division  I. — Point  4- — There  is  one  aspect  of  the  case  pecu- 
liarly appliciible  to  the  defendant  Corning  and  his  own  conduct 
(independent  of  the  action  of  Ludlum),  which  justifies  and  more 
than  this,  demands  the  opening  of  this  decree  of  foreclosure,  and 
charging  him  with  the  results  of  his  own  conduct  as  trustee. 

First.  As  soon  as  the  court  disposed  of  the  case  of  Kirkpat- 
nck  V.  Corning,  as  presented  in  11  Stew.  Eq.  234,  Corning,  in  all 
the  interval  between  the  illegal  sale  and  the  present  time,  became 
a  mortgagee  in  possession.  In  this  view  it  is  immaterial  whether 
this  court  intended  merely  to  set  aside  the  sale  or  to  open  the 
foreclosure.  The  act  of  going  into  possession  under  an  illegal 
sale  doe's  not  make  the  mortgagee  a  purchaser  of  the  land.  He 
is  still  a  mortgagee,  nothing  more,  nothing  less,  with  the  added 
fact  that  he  is  in  possession. 

Second.  As  mortgagee  in  possession,  he  is  trustee  for  the  mort- 
gagor, and  can  take  no  adverse  position  to  the  latter,  and  must 
account  in  equity  for  all  that  he  has  received  by  his  position. 

Third.  The  case  shows  that  Mr.  Corning,  through  his  instru- 
ment, the  Pompton  Steel  Company  &c.,  made  use  of  the  Schuyler 
water  lease  from  the  time  of  the  pretended  sale  down  to  the  time 
of  filing  the  bill.     Though  the  title  to  the  lease  was  nominally 
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in  Mrs.  Ludlum,  he  used  it  in  the  business  carried  on  upon  the 
foreclosed  property. 

The  new  lease  was  a  graft  upon  the  old  lease,  and  was  im- 
pressed with  the  same  trusts.  Mitchell  v.  Reed,  61  N.  Y,  123, 
136 ;  Holdridge  v.  Gillespie,  2  Johns.  Ch.  30 ;  Phyfe  v.  War- 
dell,  5  Paige  268. 

He  is  to  be  charged  with  the  full  value  of  all  that  he  received, 
or  might,  with  reasonable  diligence,  have  received  during  his 
possession.  2  Washh.  on  Real  Prop,  {^th  ed.)  223,  22 J^  ;  Gor- 
don V.  Lewis,  2  Sumn.  143 ;  Holahird  v.  Burr,  17  Conn.  556 ; 
Trimleston  v.  Hamill,  1  Ball  &  B.  379,  385. 

Fourth.  It  is  well  settled  that  in  the  case  of  foreclosure  accom- 
panied by  a  sale,  the  owner  of  the  equity  of  redemption  is  en- 
titled to  the  rents  which  become  due  down  to  the  period  when 
the  purchaser,  under  the  decree  of  sale,  becomes  entitled  to  the 
possession  of  the  land,  which  right  accrues  upon  the  production 
to  the  occupant  of  the  premises  of  the  master's  or  sheriff's  deed, 
and  a  certified  order  confirming  the  report  of  sale  after  it  lias  be- 
come absolute.  C'lason  v.  Corley,  5  Sandj.  JfJ^7  ;  approved  and 
followed  in  Whalin  v.  White,  25  N.  Y.  462,  466 ;  Asior  v. 
Tamer,  11  Paige  436. 

The  bid  at  the  sale,  acceptance  by  the  master,  and  payment  of 
the  usual  ten  per  cent,  deposit,  work  no  change  of  title,  even  in 
equity.     Strong  v.  Dollmer,  2  Sandj.  4-44'- 

Division  I. — Point  5. — The  decision  in  Kirkpatrick  v.  Cor- 
ning, 11  Stew.  Eq.  234,  must  be  read  in  the  light  of  the  fore- 
going discussion.  It  is  in  every  respect  favorable  to  the  theory 
of  the  plaintiff. 

The  word  "  redeem,"  as  used  by  the  court,  is  a  word  of 
technical  meaning.  It  is  used  here  actively  as  an  affirmative 
step  taken  by  the  mortgagor.  The  only  known  way  of  proceed- 
ing affirmatively  is  by  bill  for  redemption  brought  by  the  mort- 
gagor or  his  representatives.  It  presupposes  that  there  is  no 
valid  decree  of  foreclosure.  It  is  a  settled  rule  that  if  the  bill 
is  dismissed  on  the  merits,  this  dismissal  amounts  to  a  foreclosure. 
It  would  be  absurd  to  say  this,  if  there  were  already  a  valid 
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decree  of  foreclosure.  Fisher  on  Mortgages  §§  107,  123 /^ ; 
Bishop  of  Winchester  v.  Paine,  11  Ves.  199  ;  Inman  v.  Wearing, 
3  Be  G.  &  S.  734, ;   Goodtdn  v.  Curtis,  23  Mich.  506. 

The  (ILstiuctiou  between  an  original  bill  to  redeem  and  a  pro- 
ceeding to  set  aside  a  sale  is  brought  out  with  distinctness  in 
Brown  v.  Frost,  10  Paige  243. 

The  contrast  between  the  two  is  also  well  shown  in  Fntz  v. 
Simpson,  7  Stew.  Fq.  4^6,  which  was  a  bill  to  redeem,  and 
N.  J.  Sinking  Fund  Commissioners  v.  Peter,  6  Stew.  Fq.  113, 
which  was  a  proceeding  to  set  aside  a  sale  under  a  foreclosure 
decree. 

Every  bill  filed  to  cancel  a  mortgage  past  due,  and  which  the 
plaintiff's  adversary  is  seeking  to  foreclose,  is  a  bill  for  redemp- 
tion.    Goodwin  V.  Curtis,  33  Mich.  505. 

It  is  laid  down  in  many  cases  that  the  right  to  "  redeem  "  and 
to  "  foreclose  "  are  reciprocal  and  commensurable.  Where  there 
is  a  right  of  redemption  there  is  as  yet  no  foreclosure ;  where 
there  is  a  valid  foreclosure  there  is  no  redemption  remaining. 
Caufman  v.  Sayre,  2  B.  Mon.  206 ;  Koch  v.  Bnggs,  I4  Cal. 
256 ;  King  v.  Meighers,  20  Minn.  267  ;  Parsons  v.  Noggle,  23 
Minn.  231. 

Division  I. — Poini  6. — ^The  court  below  erroneously  construed 
the  opinion  of  this  court  in  Kirkpatrick  v.  Corning,  11  Stew.  Fq. 
234,  while  asserting  that  it  was  opposed  to  the  plaintiff's  claim. 

First.  There  is  nothing  in  the  theory  advanced  by  the  defend- 
ant, and  sustained  by  the  court  below,  that  because  this  court 
adverted  to  a  single  element  of  fraud  in  the  case  of  Kirkpatrick 
v.  Coming,  11  Stew.  Fq.  249,  it  intended  to  exclude  all  others. 

Second.  This  court,  in  its  decision,  proceeded  in  exact  accord- 
ance with  the  law  on  the  subject  of  general  demurrers  (such  as 
^vas  interposed  in  this  case)  for  want  of  equity. 

The  rule  is,  that  where  a  bill  in  equity  sets  forth  various 
claims,  and  the  defendant  files  a  general  demurrer,  the  demurrer 
will  be  overruled  if  any  of  the  claims  be  proper  for  the  jurisdic- 
tion of  the  court  of  equity.  Castleman  v.  Veitch,  3  Rand.  598  ; 
Kimberly  v.  Sdis,  3  Johns.  Ch.  ^tf7;  Graves  v.  Downey,  3 
Mon.  356 ;  1  Dan.  Ch.  Pr.  {3d  Am.  ed.)  573. 
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Division  II. — Point  1. — The  practice  pursued  by  the  court 
below  in  this  case  is  not  correct,  and  should  not  be  followed. 

First.  A  motion  to  strike  out  matter  from  pleadings  for  imma- 
teriality leads  to  unprofitable  discussion  and  delay,  and  should 
not  be  resorted  to  except  in  highly  meritorious  cases.  Woods  v. 
Morrell,  1  Johns.  Ch.  105. 

Second.  In  order  that  matter  may  be  stricken  out  from  a  plead- 
ing it  must  appear  that  it  can  have  no  influence  on  the  decision 
of  the  suit  either  as  to  the  subject-matter  of  the  controversy,  the 
particular  relief  to  be  given,  or  as  to  the  costs.  Van  Renssalaer 
V.  Brice,  4-  Paige  174-. 

Third.  This  motion  falls  within  the  mischief  intended  to  be 
prevented  by  the  Revised  Statutes  of  New  Jersey.  Rev.  108, 
109  §  31. 

It  is  there  laid  down  that  if  the  plea  or  demurrer  be  over- 
ruled, no  other  plea  or  demurrer  shall  be  thereafter  received,  but 
the  defendant  shall  file  his  answer  in  forty  days  after  overruling 
the  demurrer,  and  if  he  fail  to  do  so,  the  bill  shall  be  taken  as 
confessed. 

This  act  should  have  a  liberal  interpretation,  to  meet  the  evils 
growing  out  of  these  dilatory  motions,  as  it  is  plain  that  if  the 
matter  merely  fails  to  be  pertinent,  it  is  surplusage  and  can  do 
no  harm,  except  where  it  is  reproachful  and  scandalous. 

Fourth.  The  cases  cited  by  the  chancellor  are  not  apposite,  as 
they  were  decided  prior  to  the  statute,  and,  of  course,  do  not 
construe  it. 

Fifth.  The  two  hundred  and  fifteenth  rule  of  the  court  of 
chancery  of  New  Jersey  does  not  affect  the  question  now  under 
consideration  adversely  to  the  plaintiff,  but  is  conclusively  in 
his  favor. 

This  provides,  in  substance,  that  an  objection  to  a  bill  may  be 
made  on  motion,  without  a  demurrer  or  exception,  but  the  notice 
of  motion  must  state  the  grounds  of  the  objection.  Such  a 
motion  will  be  deemed  a  waiver  of  the  right  to  demur,  or  to 
except. 

Sixth.  The  facts  of  the  present  case  show  the  solid  objections 
that  may  be  urged  to  this  scheme  for  delay. 
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(1)  Horner  died  more  than  ten  years  ago,  and  Ludlum  became 
surviving  partner,  with  the  title  to  the  estate  as  trustee. 

(2)  He  was  so  unfaithful  to  his  trust  as  partner  that  Mrs. 
Buckingham  applied  for  a  receiver,  and,  in  spite  of  her  remon- 
strances, Ludlum  was  appointed. 

(3)  As  receiver,  his  conduct  was  so  unfaithful  toward  the 
large  trust  imposed  upon  him  that  he  was  removed  July  31st, 
1879,  and  the  present  receiver  appointed  in  his  stead. 

(4)  The  plaintiff,  receiver,  filed  his  bill  against  Ludlum  and 
his  confederate,  alleging  frauds  of  a  glaring  character.  A  de- 
murrer for  want  of  equity  was  sustained  by  the  court  of  chancery, 
but  this  decision  was  reversed,  and  the  defendants  ordered  to 
answer. 

(5)  The  defendants  then  made  a  motion  to  strike  out  vital 
portions  of  the  bill.  This  is  allowed  by  the  chancellor,  and  the 
appeal  is  now  before  this  court.  If  this  be  decided  favorably  to 
the  plaintiff  he  is  still  on  the  threshhold  of  his  remedies.  Noth- 
ing is  adjudicated,  except  that  he  has  so  drawn  his  bill  as  to 
make  a  case  if  he  can  prove  what  he  alleges ;  subject,  however, 
apparently,  if  the  court  of  chancery  is  right,  to  other  motions  to 
strike  out  other  portions  of  the  pleadings,  which  the  chancellor 
intimates  have  been  decided  by  this  court  to  be  of  no  account. 

Division  II. — Point  2. — The  court  of  chancery  was  without 
justification  in  going,  in  its  opinion,  beyond  the  terms  of  the 
motion,  and  stating  that  while  the  court  of  chancery  was  of 
opinion,  on  the  demurrer,  that  the  sale  of  the  personal  property 
to  Corning  was  conclusive  upon  the  trust  now  represented  by 
the  complainant  in  this  suit,  there  is  nothing  in  the  opinion  of 
the  court  of  errors  and  appeals  expressive  of  dissent  on  that 
head. 

Mr.  Thomas  N.  McCarter,  for  James  Ludlum. 

This  appeal  is  from  an  order  of  the  chancellor  striking  out  of 
the  bill  certain  allegations  which  were  rendered  irrelevant  by  the 
decree  of  this  court,  rendered  in  the  same  cause,  overruling  a 
demurrer  to  the  whole  bill,  which  the  chancellor  had  sustained. 

The  bill  was  filed  in  two  aspects. 
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Fii'st.  To  enable  the  complainant  (appellant  in  this  court),  as 
receiver  of  the  partnership  estate  of  James  Horner  &  Co.,  to 
redeem  a  mortgage  made  by  the  partners,  which  had  been  fore- 
closed  in  the  court  of  chancery,  on  the  ground  that  James  Lud- 
lum,  the  predecessor  of  complainant,  as  receiver  of  the  estate  of 
James  Horner  &  Co.,  although  made  a  party  to  such  foreclosure 
as  an  individual,  had  not  been  made  a  party  as  receiver,  and 
therefore  his  successor  was  not  barred  by  the  decree,  and  he 
sought  for  that  reason  to  be  admitted  to  redeem  the  mortgage, 
and  to  reduce  the  amount  due  thereon,  by  proving  usurious  pay- 
ments, and  to  redeem  after  ascertaining  the  true  amount  due,  not- 
withstanding the  sale  made  under  the  decree. 

Second.  The  other  aspect  of  the  bill  was  that  if  such  relief 
could  not  be  had  because  the  decree  was  a  bar,  then  because  of 
certain  alleged  frauds  in  the  conduct  of  the  sale,  the  sale  might 
be  set  aside  and  a  resale  ordered,  or  complainant  then  let  in  to 
redeem. 

A  general  demurrer  to  this  bill  was  sustained  by  the  chancel  ■ 
lor,  he  holding  that  as  to  the  first  aspect  of  the  case,  the  com- 
plainant was  barred  by  the  decree ;  the  residue  of  the  bill  ho 
held  unsustainable  on  other  grounds.     10  Stew.  Eq.  54- 

On  an  appeal  to  this  court  the  chancellor's  ruling  on  the  first 
aspect  of  the  bill  was  fully  sustained,  but  because  the  charges  of 
fraud  in  the  other  aspect  of  the  case  were  unanswered,  this  court 
held  that  the  demurrer  to  the  whole  bill  could  not  be  sustained, 
and  it  was  therefore  overruled  {11  Stew.  Eq.  384).  ^^^  the  cause 
remitted  to  the  court  of  chancery.  In  that  court  an  order  ^vas 
entered  overruling  the  demurrer,  and  directing  defendants  to 
answer  within  forty  days. 

Thereupon  defendants  moved  the  court  of  chancery  to  strike 
out  of  the  bill  all  those  portions  of  it  which  were  presented  in 
its  first  aspect,  and  on  which  both  the  chancellor  and  this  court 
had  decided  that  complainant  was  not  entitled  to  relief.  The 
chancellor  made  the  order  striking  out  those  portions  of  the  bill. 

This  order  is  the  one  now  under  review. 

First.  The  effect  of  the  decision  of  the  chancellor  and  of  this 
court  on  the  complainant's  right  to  redeem,  and  the  conclusive 
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effect  of  the  decree  of  the  foreclosure,  has  been  to  render  all  such 
matter  impertinent. 

In  Story's  Eq.  PL  §  S66,  impertinence  is  defined  to  be  the 
"  introduction  of  any  matters  into  a  bill,  answer  or  other  plead- 
ing in  a  suit,  which  are  not  properly  before  the  court  for  decision 
at  any  particular  step  of  the  suit." 

This  court  having  decided  that  the  matter  struck  out  is  not 
capable  of  being  again  litigated,  it  cannot  be  properly  before  the 
court  for  decision,  and  therefore  comes  within  the  above  defini- 
tion of  impertinence. 

In  such  case,  under  the  English  practice,  it  was  proper  to  file 
exceptions  to  the  pleading — bill  or  other  pleading.  Those  were 
referred  to  a  master,  and  if  he  reported  that  the  matter  excepted 
to  was  impertinent,  the  court  expunged  it  from  the  record,  1 
Smith's  Ch.  Pr.  569-573 ;  Story's  Eq.  PL  §  266-S68 ;  Horlock 
V.  Patch,  10  Jur.  108. 

Rule  215  of  the  court  of  chancery  has  made  it  optional  for  a 
party  thus  objecting  to  a  pleading  to  do  it,  as  was  done  in  this 
case,  by  motion. 

Second.  The  order  expunging  this  matter  from  the  record  was 
rightly  made.  Certainly,  defendants  would  not  be  bound  to 
answer  any  such  matter,  but  would  be  entitled  to  limit  their 
answer  to  such  portions  of  the  bill  as  were  proper  subjects  of 
controversy.  To  leave  this  matter  standing  in  the  bill  unan- 
swered, would  simply  encumber  the  record  with  a  vast  amount 
of  useless  matter,  to  which  no  answer  would  be  put  in,  and  con- 
cerning which  the  court  would  have  no  power  to  grant  relief  by 
a  decree.  See,  also,  Mltf.  &  T.  PL  &  Pr.  in  Eq.  1^6,  ^03;  1 
Barb.  Ch.  Pr.  J^l. 

In  Lmdsley  v.  Personette,  8  Steio.  Eq.  355,  the  court  of  chan- 
cery, after  overruling  a  demurrer  as  too  extensive,  struck  out 
from  the  bill  that  part  to  which  it  held  that  a  demurrer  would 
have  been  sustained. 

Third.  It  is  submitted  that  the  practice  is,  in  all  respects, 
proper,  convenient,  and,  in  this  case,  necessary,  and  that  the 
chancellor's  order  should  be  affirmed. 
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SCUDDER,  J. 

Of  the  power  of  the  chancellor  to  strike  out  from  the  plead- 
ings, matter  that  is  impertinent,  there  can  be  no  question.  Such 
has  been  the  constant  practice  of  courts  of  equity,  and  rules 
have  been  made  regulating  the  procedure  for  striking  out  all  the 
matter  that  is  irrelevant  and  calculated  to  hinder,  delay  or  em- 
barrass the  cause.  Express  authority  is  also  given  in  section 
109  of  the  chancery  act  {Rev.  12S),  and  the  duty  is  thereby  im- 
posed on  the  chancellor,  "  from  time  to  time,  to  make  such  rules 
and  orders  to  regulate  pleadings  and  practice  in  the  court  of 
chancery  as  may,  in  his  judgment,  render  the  practice  and  pro- 
ceedings therein  more  efficient,  expeditious  and  simple,  and  pre- 
vent unnecessary  cost  and  delay,  and  that,  for  that  purpose,  he 
shall  have  power  to  change  and  regulate  such  pleadings  and 
practice." 

In  accordance  with  this  statute,  rule  215  of  the  court  of  chan- 
cery was  made  "  that  any  objection  to  a  bill  or  any  answer  or 
specific  replication,  or  any  part  thereof,  may  be  made  and  adju- 
dicated upon,  on  motion,  without  the  filing  of  a  demurrer  or 
exceptions  "  &c.  It  gives  the  benefit  of  formal  proceedings  by 
demurrer  and  exceptions,  on  informal  motions,  promptly  heard 
on  eight  days'  notice.  It  is  useless,  therefore,  to  discuss  the 
point  argued,  whether  this  motion  to  strike  out  parts  of  the  bill 
of  complaint  after  a  general  demurrer,  can  now  be  entertaincl, 
and  whether  it  is  not  in  the  nature  of  a  special  demurrer,  after  a 
general  demurrer  has  been  filed  and  hearing  had  thereon.  If 
there  was  ever  any  want  of  power  in  the  court  to  strike  out 
prolix,  irrelevant  and  embarrrassing  statements  and  charges  in  a 
bill,  on  motion,  there  is  certainly  none  now.  In  the  modern 
practice,  orders  to  amend  and  strike  out  are  most  frequently  used 
instead  of  more  formal  objections  to  imperfect  pleadings  by  de- 
murrer. 

The  debatable  question  in  this  case  is  whether  the  judgment 
of  the  court  has  been  correctly  exercised  in  striking  out  matters 
in  this  bill  which  are  not  properly  before  the  cotirt  for  decision, 
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at  this  stage  of  the  suit.  To  decide  this  point  it  is  necessary  to 
consider  whether  the  alleged  objectionable  parts  of  the  bill  have 
a  tendency,  or  would  be  admissible  in  evidence  to  show  the 
truth  of  any  allegation  in  the  bill  that  is  material  with  reference 
to  the  relief  sought.  If  so,  they  should  stand ;  if  not,  they  may 
be  stricken  out.  Christie  v.  Christie,  L.  R.  {8  Ch.  App.)  4^99, 
503;  Story's  Eq.  PL  §  266. 

This  leads  us  to  an  examination  of  the  scope  and  purpose  of 
the  bill  and  the  relief  that  is  sought. 

This  bill  of  complaint  has  been  before  this  court,  and  the 
contents  M'ill  be  found  stated  in  the  reports.  11  Stew.  Eq.  234-, 
on  appeal,  and  10  Stew.  Eq.  54-,  in  the  court  of  chancery.  Its 
general  purpose  is,  on  the  prayer  of  Andrew  Kirkpatrick,  the 
receiver,  who  has  been  appointed  to  supersede  James  Ludlum, 
the  former  receiver,  to  be  allowed  to  redeem  the  lands  of  James 
Horner  &  Co.,  sold  under  decree  of  foreclosure  at  the  suit  of 
Erastus  Corning,  on  the  payment  of  the  sum  actually  due  him 
on  his  mortgages,  crediting  the  value  of  the  use  and  occupation 
since  he  has  been  in  possession  under  the  foreclosure  sale,  and 
also  the  actual  value  of  the  personal  property  of  said  James 
Horner  &  Co.,  bought  by  said  Corning  at  a  sale  made  by  Lud- 
lum, receiver ;  or,  if  this  relief  by  redemption  be  not  granted, 
that  the  sales  of  real  and  personal  property  may  be  set  aside, 
the  former  resold,  and  the  latter  accounted  for  at  its  true  value, 
and  the  proceeds  applied  to  the  payment  of  Mr.  Coming's  mort- 
gage after  deducting  the  credits  to  which  the  complainant,  as  re- 
ceiver, may  be  equitably  entitled,  and  the  balance,  if  any,  to  be 
paid  to  him  as  receiver.  The  grounds  on  which  this  relief  is 
sought  are,  first,  that  the  title  to  the  lands  being  in  James  Lud- 
lum, as  receiver,  he  should  have  been  made  a  party  defendant  in 
the  foreclosure  proceedings,  and,  as  he  was  not,  no  title  passed 
under  such  sale,  and  the  complainant  is  entitled  to  redeem,  or 
have  the  same  set  aside. 

This  court  on  appeal  {11  Stew.  Eq.  23Ji)  held  that  neither 
Ludlum  nor  the  devisees  of  James  Horner,  deceased,  who  were 
made  parties  defendant  in  that  case,  and  were  the  substantial 
parties  in  interest,  could  set  up  this  objection,  because,  with  full 
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notice  and  opportunity,  they  were  silent  and  made  no  mention 
of  this  informality  until  after  the  sale ;  nor  could  this  complain- 
ant, who  was  the  successor  of  Ludlam,  as  receiver,  plead  such 
defect  of  parties.  This  accorded  with  the  view  of  the  court 
below.  But  on  the  second  ground  for  relief  this  court  said,  in 
effect,  that  the  allegations  of  fraud  contained  in  the  bill,  impli- 
cating both  Ludlam  and  Corning,  were  sufficient  to  retain  the 
bill,  and  that  the  extent  of  the  relief  to  which  the  complainant 
might  be  entitled  must  be  determined  on  final  hearing.  The 
general  demurrer  to  the  bill  of  complaint  was  therefore  over- 
ruled in  this  court,  with  this  result,  that  while  the  complainant, 
Kirkpatrick,  as  receiver,  was  not  in  a  position  to  set  up  as  a 
ground  of  relief  against  the  foreclosure  proceedings,  the  irregu- 
larity of  not  including  Ludlum,  then  receiver,  as  a  party  in  the 
cause,  this  court  left  all  the  charges  of  fraud  contained  in  the 
bill  to  be  met  by  answer,  and  determined  on  final  hearing.  These 
charges  of  fraud  are  made  broad  enough  to  cover  all  the  dealings 
between  the  parties  from  the  inception  of  the  loans  on  which  the 
mortgages  were  based,  through  the  proceedings  to  foi'eclose  ;  the 
weak  defence  of  Ludlum,  the  sale  of  the  personal  property, 
which  was  bought  by  Ludlum,  while  receiver,  acting  as  Coming's 
agent  in  the  purchase  for  an  alleged  inadequate  price ;  the  inter- 
ference with  the  bidding  at  the  sale  of  the  real  estate  by  giving 
notice  of  the  Schuyler  lease  for  water-rights  of  the  mill,  held  in 
the  name  of  Mrs.  Ludlum,  wife  of  the  receiver,  ending  in  the 
purchase  of  the  mill  property  by  Mr.  Corning  for  the  amount  of 
the  balance  left  due  on  his  mortgage,  and  the  establishment  of 
the  Pompton  Steel  and  Iron  Company,  in  which  Ludlum  and 
Corning  have  the  largest  interest.  All  the  proceedings,  it  is 
alleged,  were  intended  for  the  benefit  of  Ludlum  after  the  bal- 
ance due  Corning  on  the  mortgages  was  paid,  and  the  result  now 
reached  is,  that  Ludlum,  with  the  aid  of  Mr.  Coming's  encum- 
brances, has  exhausted  all  the  assets  of  the  late  firm  of  James 
Horner  &  Co.,  at  Pompton,  to  which  firm,  it  is  said,  he  is  a 
debtor  for  about  $70,000,  and  still  remains  in  the  substantial 
enjoyment  of  the  plant  and  works  with  the  consent  and  aid  of 
Mr.  Corning.     The  fiduciary  relations  of  Mr.  Ludlam  to   the 
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devisees  of  James  Horner,  deceased,  as  surviving  partner,  and 
receiver  appointed  by  the  court  for  the  settlement  of  the  business 
of  the  firm,  are  stated  in  aggravation  of  these  alleged  fi-audulent 
dealings.  Upon  this  general  statement  of  the  chai-acter  of  the 
charges  of  jfraud  that  are  made  in  this  bill,  there  is  enough  to 
entitle  the  complainant  to  a  hearing  on  the  qu&stion  whether  the 
decree  for  the  foreclosure  of  the  Corning  mortgages  should 
not  be  opened,  and  the  sale  of  the  real  and  personal  property  be 
set  aside ;  or  that  the  complainant  should  be  allowed  to  redeem 
the  real  estate,  and  have  the  Schuyler  lease  assigned  to  him,  on 
equitable  terms.  While,  therefore,  the  irregularity  of  obtaining 
the  decree  of  foreclosure  by  failing  to  make  Ludlura,  as  receiver, 
a  party  defendant  in  the  proceeding,  has  been  waived  by  the 
acts  of  Mr.  and  Mrs.  Buckingham,  who  are  the  representatives  of 
James  Horner's  estate,  neither  their  supineness  nor  acquiescence, 
after  knowledge  of  the  alleged  frauds  stated  in  this  bill  of  com- 
plaint, can  conclude  the  present  receiver  from  inquiring  into  these 
alleged  matters  of  fraud  behind  the  decree  of  foreclosure,  and 
following  the  decree  and  sale.  There  are  some  creditors  left. 
It  is  true,  they  are  few  in  number,  and  their  claims  not  very 
great  in  amount,  but,  such  as  they  are,  this  receiver  represents 
them,  and  the  court  will  protect  them.  The  aifairs  of  the  late 
firm  of  James  Horner  &  Co.  are  still  unsettled,  and  the  com- 
plainant is  charged  with  the  responsibility  to  collect  assets  and 
make  such  settlement  under  the  order  of  the  court  that  appointed 
him. 

The  order  of  the  chancellor  treats  the  decree  of  foreclosure  of 
the  Corning  mortgage  as  conclusive  for  all  purposes,  and  strikes 
out  all  parts  of  the  bill  relating  to  the  loans,  alleged  usury,  and 
true  account  for  the  amount  equitably  due  on  said  mortgages, 
upon  what  he  supposed  was  the  judgment  of  this  court,  as  re- 
ported in  11  Stew.  Eq.  23 J^.  But  this  court  there  left  all  the  alle- 
gations of  fraud,  which  were  the  second  branch  of  the  complain- 
ant's case,  undetermined.  While,  therefore,  the  decree  of  fore- 
closure is  conclusive  as  to  the  parties  who  were  interested,  at  the 
time,  in  the  lands  foreclosed,  so  that  they  cannot  attack  it  for 
informalities  or  want  of  proper  parties,  yet  the  sale  of  the  real 
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and  personal  estate  may  be  set  aside,  and  the  decree  opened,  if 
fraud  be  shown,  and  the  prices  paid  for  the  land  and  personal 
estate  may  be  inquired  into,  to  ascertain  how  much  is  equitably 
due  from  one  party  to  the  other.  On  the  assumption  that  the 
allegations  of  complicity  in  the  fraud  charged  in  the  bill  can  be 
proved  to  the  satisfaction  of  the  court,  the  decree  and  sales 
should  not  stand  in  the  way  of  the  present  receiver.  The  strong 
language  applied  to  cases  of  fraud  is  that  "  deeds,  obligations, 
contracts,  awards,  judgments  or  decrees  may  be  instruments  to 
which  parties  may  resort  to  cover  fraud,  and  through  which 
they  may  obtain  the  most  unrighteous  advantages,  but  none  of 
such  devices  or  instnaments  will  be  permitted,  by  a  court  of 
equity,  to  obstruct  the  requisitions  of  justice.  If  a  case  of  fraud 
be  established,  a  court  of  equity  will  set  aside  all  transactions 
founded  upon  it,  by  whatever  machinery  they  may  have  been 
effected,  and  notwithstanding  any  contrivance  by  wdiich  it  may 
have  been  attempted  to  protect  them.  It  is  immaterial  whether 
such  machinery  and  contrivance  consisted  of  a  decree  in  equity 
and  a  purchase  under  it,  or  of  a  judgment  at  law,  or  of  other 
transactions  between  the  actors  in  the  fraud."  Kerr  on  Fraud 
and  Ilistake  4^,  44- 

The  allegations  of  fraud  in  this  bill,  consisting  of  successive 
acts,  all  g,ffecting  the  assets  of  the  partnership  of  James  Horner 
&  Co.,  and  depending  on  each  other,  so  as  to  control  the  amount 
that  will  be  lefl  for  payment  of  debts,  if  any  remain  unpaid,  are 
sufficient  to  hold  the  entire  bill  for  hearing  on  such  proofs  as 
the  complainant  may  be  able  to  make,  without  striking  out  the 
parts  which  relate  to  matters  prior  to  the  decree  of  foreclosure, 
Bet  out  in  the  motion  for  the  order  appealed  from. 

The  order  will  be  reversed. 

Order  wnanimously  reversed. 
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Benjamin  W.  Carskaddon,  appellant, 


Thomas  Kennedy,  respondent. 

1.  It  is  not  essential  to  the  enforcement  of  a  contract  for  the  sale  of  lands 
that  it  should  be  signed  by  the  complainant,  as  well  as  by  the  defendant. 

2.  A  contract  induced  by  fraudulent  representations  would  not  be  enforced 
in  equity,  even  though  it  appeared  that  the  parties  did  not  intend  to  make  the 
representations  a  part  of  the  contract. 

3.  If  a  party  refuse  a  tender  of  the  purchase-money  for  land  sold,  on  the 
express  ground  that  he  is  not  bound  to  make  any  conveyance,  he  cannot,  after- 
wards, object  to  the  propriety  of  the  tender,  on  the  ground  that  the  description 
of  the  land,  in  a  deed  which  the  purchaser,  at  the  time  of  the  tender,  requested 
him  to  execute,  was  erroneous. 

4.  .Oral  evidence  is  not  competent  to  establish  an  agreement  to  change  the 
description  of  land  previously  bargained  for  by  a  written  contract  signed  by 
the  vendor. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
who  filed  the  following  conclusions  : 

The  complainant  exhibits  a  written  contract  executed  by  the 
defendant  only,  bearing  date  the  17th  of  September,  1880,  in 
and  by  which  lie  agreed,  in  consideration  of  $250  in  hand  paid, 
and  the  further  sum  of  |7,250,  to  be  paid  by  the  complainant 
upon  the  execution  and  delivery  of  a  conveyance  as  thereinafter 
named,  within  thirty  days  from  the  date  of  said  agreement,  to 
execute  and  deliver  to  the  complainant,  his  heirs  and  assigns,  a 
proper  deed  of  conveyance  in  fee  simple,  clear  of  all  encum- 
brances, to  a  tract  of  land  in  the  township  of  Berkley,  in  the 
county  of  Ocean,  containing  one  hundred  and  fifty  acres  or  more, 
not  less,  bounded  on  the  south  by  lands  of  Samuel  Shreve,  on 
the  east  by  the  low- water  mark  of  the  Atlantic  ocean,  on  the 
west  by  the  low-water  mark  of  Barnegat  bay,  and  on  the  north 
by  the  remaining  lands  of  defendant.     The  agreement  specially 
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provided  for  the  location  of  the  northern  boundary  line,  which 
was  afterwards  modified  by  the  parties,  and  concludes  as  follows  : 

"And  it  is  further  understood  that  the  said  Thomas  Kennedy  agrees  to  sell 
the  said  tract  of  land  at  a  lower  price  than  he  otherwise  would,  on  account  of 
t!ie  increase  of  value  to  his  remaining  land  by  improvements  to  be  made  on 
the  land  hereby  agreed  to  be  conveyed  ;  and  the  said  Benjamin  W.  Carskad- 
don hereby  agrees  to  expend  an  amount  not  less  tiian  f  10,000  in  improving 
the  said  tract  of  land  within  one  year  from  the  date  of  the  delivery  of  the 
above-mentioned  deed,  and  in  default  of  his  so  doing  he  will  pay  to  the  said 
Thomas  Kennedy,  his  executors,  administraiors  and  assigns,  the  sum  of  $5,000 
immediately  after  the  termination  of  said  year,  as  stipulated  damages  and  not 
as  penalty." 

The  bill  alleges  that  tlie  complainant  prepared  a  deed  em- 
bracing the  premises  referred  to  for  the  defendant  and  his  wife 
to  execute,  and  endeavored,  on  the  16th  day  of  October  then 
next,  to  find  the  defendant,  both  at  his  place  of  business  and  of 
abode,  with  the  deed  and  with  the  balance  of  the  purchase-money 
(.$7,250),  for  the  purpose  of  tendering  himself  ready  and  willing 
to  perform  the  agreement  on  his  part,  but  that  he  failed  to  find 
the  defendant;  and  that  on  Monday,  the  18th  of  October,  he 
called  upon  the  said  defendant,  tendered  him  the  deed  for  the 
land  and  the  balance  of  the  purchase-money,  upon  his  executing 
the  deed  and  delivering  it  to  the  complainant,  at  the  same  time 
requesting  the  defendant  to  perform  the  said  agreement,  and  to 
execute  and  deliver  said  deed  and  accept  the  said  money,  to  do 
which  the  defendant  refused.  The  complainant  tenders  himself 
ready  to  comply,  and  asks  that  the  defendant  may  be  compelled 
to  perform  his  agreement. 

The  defendant  admits  the  execution  of  the  agreement,  but  in- 
sists that  he  was  induced  to  do  so  by  fraud  and  false  representa- 
tions. From  the  answer  it  appears  that  the  defendant,  being  on 
the  premises,  met  one  Scott,  who  made  inquiries  respecting  the 
sale  of  the  property,  and  said  that  some  parties  in  New  York 
wished  him  to  purchase  some  land  for  them  on  the  beach,  and 
that  they  wished  to  purchase  one-half  the  lands  of  defendant  at 
Seaside  Park;  and  that  said  Scott  said  that  these  New  York 
parties  were  men  of  wealth  and  would  immediately  make  ex- 
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tensive  and  expensive  improvements,  and  would  expend  ^500,- 
000  in  such  improvements  on  the  portion  they  wished  to  pur- 
chase, and  would  make  it  a  second  Coney  Island ;  and  that  these 
representations  induced  him  to  consider  the  proposition  favor- 
ably ;  and  that  shortly  after  this,  Scott  and  the  defendant  met  in 
Philadelphia,  and  Scott  introduced  him  to  the  complainant ;  that 
complainant  then  represented  that  he  was  an  agent  and  real 
estate  broker  of  Philadelphia,  and  represented  New  York  wealthy 
capitalists  who  wished  to  purchase  one-half  of  the  defendant's 
property  at  Seaside  Park,  upon  which  they  would  immediately 
expend  large  sums  of  money  in  making  improvements,  and 
would  build  a  city  thereon,  making  it  a  second  Coney  Island ; 
and  that  Scott,  at  this  meeting,  reiterated  his  former  statements, 
and  that  defendant  desired  to  know  who'  the  New  York  parties 
were,  whose  names  the  defendant  refused  to  disclose,  promising, 
however,  to  do  so  before  the  deed  was  delivered ;  and  that  the 
defendant  was  overcome  by  the  solicitations  of  Scott  and  com- 
plainant, and  being  weak  of  sickness  he  consented  to  accept  the 
proposition  of  the  complainant,  but  declined  to  enter  into  the 
agreement  at  the  place  in  which  tliey  then  were,  but  would  go  to 
the  office  of  his  brother-in-law,  J.  Howard  Grendell,  an  attorney- 
at-law,  and  that  there  the  agreement  mentioned  in  the  bill  was 
entered  into  by  the  defendant ;  and  that  on  Friday,  the  15th  of 
October,  the  complainant  and  defendant  met,  when  complainant 
informed  defendant  that  he  had  prepared  a  deed  for  the  land, 
and  asked  defendant  if  he  would  be  in  Philadelphia  the  next 
day,  the  16th  of  October,  and  that  defendant  said  to  complainant 
that  he  was  troubled  with  his  eye,  and  if  that  was  better  he  ex- 
pected to  leave  the  city,  and  perhaps  would  not  return  until 
Monday ;  and  that  defendant  did  leave  the  city  on  a  6:30  a.  m. 
train  for  Toms  River,  and  remained  there  at  Seaside  Park  until 
the  following  Monday. 

The  answer  denies  that  there  was  a  tender  by  the  complainant 
within  the  thirty  days,  as  required  by  the  agreement ;  that  said 
complainant  was  not  a  real  estate  agent  and  broker,  but  a  clerk 
in  the  Pennsylvania  railroad  office,  and  of  no  financial  ability, 
and  that  he  was  not  the  agent  of  any  New  York  parties. 
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The  answer  sets  up  that  a  raih-oad  is  to  be  built  through  these 
lands,  whereby  the  land  has  become  much  more  valuable,  and 
that  nothing  was  done  by  said  complainant  in  regard  to  said 
agreement  until  after  the  fact  that  said  railroad  would  be  built 
was  established. 

The  answer  insists  that  there  is  a  want  of  mutuality  because 
the  complainant  did  not  join  in  the  execution  of  the  agreement, 
and  that  his  excuse  for  not  doing  so  at  the  time  was  because  of 
the  late  hour  in  the  day,  but  that  he  promised  the  defendant 
that  he  would  sign  it ;  that  he,  the  defendant,  would  make  a  copy, 
and  sign  a  memorandum,  at  the  bottom,  acknowledging  his  ob- 
ligations, and  that  this  he  never  did. 

I  conclude  that  the  complainant  made  a  reasonable  effort  on 
his  part  to  effect  a  performance  of  the  contract  within  the  thirty 
days.  The  last  day,  numerically  speaking,  for  performance, 
was  Sunday ;  but  the  law  would  not  notice  anything  as  lawfully 
done  that  might  be  attempted  on  that  day.  On  Saturday  the 
complainant  went  to  the  place  of  business,  and  to  the  house  of 
the  defendant,  with  a  deed  for  the  premises  in  blank,  and  the 
balance  of  the  purchase-money,  inquired  for  the  defendant,  and 
tendered  himself  ready  and  willing  to  perform  the  agreement. 
The  defendant  was  not  at  home,  nor  in  the  city.  Being  home 
on  Monday,  the  18th,  a  deed  was  tendered  to  the  defendant  for 
him  to  execute,  and  so,  also,  were  the  $7,250  tendered.  I  think 
that  the  law  demands  nothing  more  of  the  complainant. 

Then  how  does  the  case  stand  on  the  question  of  fraud  and 
misrepresentation  ?  It  is  said  that  both  Scott  and  complainant 
represented  themselves  as  being  agents  of  wealthy  'New  York 
capitalists  who  would,  if  they  succeeded  in  obtaining  title  to  this 
land,  spend  $500,000  on  it  and  make  it  a  second  Coney  Island. 
The  complainant  also  said  that  he  was  a  real  estate  agent  and 
broker.  As  to  the  extent  of  the  contemplated  improvements,  I 
can  only  regard  the  language  as  simple  commendation,  so  ver- 
bose and  fulsome  as  not  in  the  least  calculated  to  mislead  any 
one.  As  to  the  declaration  respecting  the  New  York  capitalists, 
it  may  be  said  to  be  shorn  of  its  force  by  the  fair  presumption 
that  the  defendant  did  not  rely  upon  the  general  preliminary  talk 
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on  this  branch  of  the  subject,  for,  at  the  time  the  agreement  was 
made,  he  was  content  with  the  promise  of  the  complainant  to 
give  him  the  names  of  the  persons  interested  at  the  time  of  the 
delivery  of  the  deed,  and  with  the  condition  in  the  agreement 
that  $10,000  worth  of  improvements  should  be  put  on  the  prem- 
ises. 

It  is  evident  to  my  mind,  as  I  understand  the  testimony,  that 
the  defendant  did  not  depend  on  the  comprehensive  phrase 
"  wealthy  New  York  capitalists,"  but,  as  above  stated,  intended 
to  rely  on  demanding  the  names  of  particular  individuals  when 
the  agreement  was  about  to  be  enforced,  and  the  advantages 
arising  from  the  expenditure  of  $10,000.  Nor  am  I  impressed 
with  the  defence  that  the  complainant  represented  himself  as  a 
real  estate  agent  and  broker,  for  there  is  not  a  scintilla  of  evi- 
dence that  such  statement  was  made  to  increase  his  credit  with 
the  complainant,  or  that  it  did,  in  the  slightest,  increase  his  credit 
with  him.  There  is  no  evidence-  that  a  real  estate  agent  and 
broker  is  necessarily  a  man  of  the  highest  integrity  and  respon- 
sibility. These  remarks  are  not  made  to  shield  or  excuse  the 
falsifier,  but  because  the  fact  is  pressed  upon  the  attention  of  the 
court,  and  because  it  has  not  been  made  to  appear  that  what  was 
said  was  or  is  material,  and  also  because  there  is  no  proof  to  satisfy 
me  that  the  defendant  relied  upon  such  declarations.  I  look  in 
vain  for  testimony  showing  that  the  contract  would  not  have 
been  made  had  it  been  known  that  the  complainant  was  not  an 
agent  or  real  estate  broker.  I  think  when  the  party  complain- 
ing of  misrepresentations  does  not  establish  that  he  was  in- 
fluenced by  them,  the  law  offers  no  relief  to  him.  I  can  find 
nothing  in  the  case  that  shows  that  the  slightest  importance  was 
attached  to  the  business  of  complainant. 

In  the  next  place  it  is  urged  that  there  is  such  want  of  mu- 
tuality in  this  case  as  to  forbid  the  enforcement  of  this  contract. 
It  was  signed  by  the  defendant,  the  vendor,  only.  Whatev^er  the 
rule  on  this  subject  may  have  once  been,  there  is  no  longer  any 
doubt  but  that  the  great  weight  of  authority  declares  a  contract 
binding,  not  within  the  statute  of  frauds,  although  only  signed  by 
one  of  the  parties,  when  the  other  files  his   bill  for  specific  per- 
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formance.  Richards  v.  Green,  8  C  E.  Grr.  536 ;  see,  also,  chan- 
cellor's opinion,  S.  C,  Id.  3S ;  Waterman  on  Spec.  Per/,  of 
Contracts  §  311 ;  Reynolds  v.  O'Neil,  11  C.  E.  Gr.  223. 

But  I  regard  as  much  more  serious,  the  manner  in  which  the 
defendant's  signature  was  obtained.  The  parties  had  been  talk- 
ing over  the  terms  of  the  contract  for  some  time,  in  the  presence 
of  Mr.  Gendell,  before  the  terms  were  fixed.  An  agreement  was 
then  drawn  by  the  complainant,  which  was  submitted  to  Mr. 
Gendell,  who  insisted,  in  the  interest  of  the  defendant,  that  the 
clause  above  quoted  should  be  inserted,  which  was  consented  to 
by  the  complainant.  The  complainant  then  drew  another  agree- 
ment in  all  respects  like  the  former,  except  said  clause,  which 
was  added  to  the  second  one.  This  one  was  shown  to  Mr.  Gen- 
dell when  he  first  discovered  that  it  was  intended  to  be  unilateral, 
and  objected  to  the  defendant  signing  unless  another  was  drawn 
in  the  name  of  the  complainant  for  him  to  sign.  Because  the 
day  had  so  nearly  passed,  this  was  waived  upon  the  promise  of 
the  complainant  that,  after  the  defendant  should  sign  and  ac- 
knowledge his  part,  he  (the  complainant)  would  make  a  copy 
thereof,  and  express  his  consent,  at  the  bottom,  to  be  bound  there- 
by. They  went  from  the  office  of  Mr.  Gendell  to  find  a  com- 
missioner to  take  the  acknowledgment.  After  the  defendant 
executed  his  part  and  acknowledged  it,  he  delivered  it  to  the 
complainant,  and  accepted  the  $250  without  requiring  the  com- 
plainant first  to  copy  the  agreement,  and  to  add  thereto  his  written 
consent  to  be  bound  by  its  provisions,  being  satisfied  with  the 
promise  of  the  complainant  to  do  so  thereafter. 

If  these  were  all  the  facts  relating  to  this  branch  of  the  case, 
I  should  conclude  that  the  defendant  honestly  relied  on  a  copy 
of  the  agreement,  with  the  complainant's  consent  to  be  bound 
thereby  endorsed  thereon,  and  that  the  complainant  had  resorted 
to  a  trick  or  device  in  the  transaction,  and,  consequently,  that 
the  agreement  had  been  unfairly  obtained,  and  ought  not  to  be 
enforced ;  but  there  are  other  facts  which  change  the  complexion 
of  this  branch  of  the  inquiry.  Mr.  Gendell  says  that  he  met  the 
defendant  the  next  week,  and  asked  him  where  the  agreement 
was,  and  was  told  that  complainant  had  taken  it  to  make  a  copy, 
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to  which  Mr.  Grendell  said,  "  he  had  done  very  wrong  in  letting 
the  paper  go  out  of  his  hands  until  he  got  an  executed  duplicate. 
If  the  railroad  went  through,  Mr.  Carskaddon  had  the  agree- 
ment to  enforce,  while,  if  there  was  any  hitch  about  it,  and 
Carskaddon  wanted  to  back  out,  he,  Kennedy,  had  nothing  to 
show  for  it ;  that  I  did  not  consider  that  the  matter  was  com- 
plete until  he  got  his  executed  copy,  and  that  he  had  better  hold 
oiF,  and  do  nothing  until  he  got  it." 

This  makes  it  apparent  that  the  defendant  was  fully  informed 
as  to  his  rights.  His  counsel  said  to  him  that  he  did  not  con- 
sider the  matter  complete  until  he  got  his  "  executed  copy." 
After  this  he  met  the  complainant  several  times  before  the  ex- 
piration of  the  thirty  days — once  at  his  own  house  in  the  even- 
ing of  the  day  that  the  agreement  was  signed,  once  at  Seaside 
Park,  and  other  times  in  Philadelphia,  when  the  agreement,  or 
the  subject-matter  of  it,  was  referred  to  and  talked  about,  and 
further,  from  the  nature  of  which  it  was  most  manifest  that  the 
complainant  wa.s  making  every  preparation  to  complete  his  con- 
tract. For  example,  at  defendant's  house  they  talked  about  the 
deed ;  at  Seaside  Park  they  have  an  understanding  that  the  north 
line  shall  be  extended  so  far  north  only  as  to  include  one  hun- 
dred and  fifty  acres,  instead  of  being  limited  at  a  certain  point 
to  be  determined  by  the  location  of  the  streets,  although  more 
than  one  hundred  and  fifty  acres  should  be  embraced  in  reaching 
such  point,  while  at  Philadelphia  a  cloud  upon  the  title  by  way 
of  an  uncanceled  judgment  was  spoken  of;  yet  the  defendant 
does  not  once  warn  the  complainant  that,  as  he  had  not  made 
and  delivered  to  him  a  copy,  no  one  was  bound,  and  he  should 
consider  himself  released.  The  complainant  called  on  Mr.  Gen- 
dell  several  times,  and  inquired  for  the  deeds  relating  to  the 
property.  On  the  15th  of  October  the  parties  met;  the  com- 
plainant informed  defendant  that  he  had  prepared  a  deed,  and 
would  be  ready  to  pay  the  money  on  the  next  day ;  and,  not- 
withstanding all  these  things,  he  did  not  say  he  was  under  no 
obligation,  and  would  not  carry  out  the  contract. 

I  therefore  conclude  that  the  charge  that  the  agreement  waa 
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unfairly  obtained  was  an  after-thought,  and  did  not  influence 
the  defendant  or  his  counsel  and  brother-in-law  in  proper  time. 
I  cannot  but  conclude  that,  if  the  defendant  regarded  this  as 
important,  it  was  for  some  ulterior  advantage  to  himself,  at  or 
after  the  day  for  performing  the  agreement.  Counsel  had  told 
defendant  that  he  "  did  not  consider  tiie  matter  complete  until 
he  got  his  executed  copy,  and  he  had  better  hold  off."  He  had, 
on  the  evening  of  the  day  that  the  agreement  was  executed, 
refused,  as  he  says,  to  allow  the  complainant  to  have  his  deed 
under  which  he  held  the  property,  because  "  he  had  not  con- 
formed to  his  agreement,  and  I  suspected  I  was  being  sold." 
There,  on  the  very  day  that  he  delivered  his  agreement  to  sell  to 
the  complainant,  he  had  his  suspicions  aroused,  and,  in  a  few 
days  thereafter,  his  counsel  advised  him  to  "  hold  off,  and  do 
nothing  until  he  got  it."  A  copy  of  the  agreement,  without 
any  promise  in  writing,  signal  by  the  complainant,  binding 
him,  was  handed  to  defendant's  son,  and  by  him  handed  to 
defendant,  within  two  weeks  after  the  original  was  delivered, 
Afi«r  he  got  this  copy,  he  met  the  complainant,  if  not  before, 
certainly  on  the  16th  of  October,  when,  he  says,  complainant 
told  him  he  had  a  deed  for  his  examination,  and  continues : 

"  I  asked  hina  for  it ;  I  wanted  to  look  at  it ;  I  think  he  said  he  hadn't  it 
with  hina  ;  I  told  him  to  show  it  to  my  son — he  could  examine  it ;  he  replied 
that  he  wished  to  give  it  to  me;  when  could  he  see  me;  I  told  him  I  would 
be  home  that  night ;  he  asked  if  I  would  be  home  next  day ;  I  said  if  my  eye 
was  no  better ;  that  was  all  that  was  said  about  deed,  papers  or  money ;  in 
fact,  nothing  was  said  about  papers  or  money." 

He  also  says : 

"  Not  a  word  about  money  or  agreement ;  of  that  I  am  positive." 

Having  had  the  copy  of  the  agreement  in  his  possession  for 
about  two  weeks,  and  knowing  what  was  required  to  bind  the 
complainant,  and  the  complainant  then,  October  1 5th,  permitting 
the  matter,  by  saying  that  he  had  prepared  a  deed  for  the  premises, 
to  prepare  which  a  survey  of  the  premises  was  necessary,  which 
the  defendant  knew  the  complainant  had  had  done,  it  was,  I 
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think,  the  plain  duty  of  the  defendant,  especially  since  he  was 
retaining  the  $250,  which  he  had  received  as  part  payment,  to 
inform  the  complainant  that  he  no  longer  considered  himself 
bound,  because  the  contract  was  not  mutual,  in  that  he  had 
failed  to  stipulate  that  he  would  perform  on  his  part.  Besides, 
if  the  defendant  was  honestly  withdrawing  from  the  further  car- 
rying out  of  his  agreement,  because  of  the  alleged  delinquency 
of  the  complainant,  he  would  at  once  have  paid  back  the  $250. 
He  knew  the  "  matter  was  not  complete ;"  he  had  "  held  off, 
and  done  nothing"  for  twenty-nine  days,  and  then  knew  that 
the  complainant  had  done  all  that  it  was  possible  for  him  to  do 
in  the  premises,  to  bind  himself,  but  yet  he  caretiilly  "holds  off" 
still.  He  does  not  say,  "  I  will  not  wait  with  you  any  longer ; 
take  back  your  $250." 

But  I  cannot  discover  anything  at  all  in  the  case  which  leads 
me  to  believe  that  the  defendant,  at  the  time,  placed  his  case  on 
the  ground  that  complainant  had  not  signed.  If  that  had  been 
his  dependence,  most  certainly  he  would  have  relied  on  it  when 
the  tender  was  made,  on  October  18th.  As  to  the  interview 
that  took  place  then,  he  says  : 

"  I  told  him  that  I  would  not  have  anything  to  do  with  it — the  time  had 
now  passed ;  that  the  whole  thing  was  a  deception  and  misrepresentation, 
from  the  beginning  to  the  end." 

Making  no  mention  of  the  failure  of  the  complainant  to  bind 
himself. 

These,  I  think,  cover  all  the  points  formulated  by  the  plead- 
ings. But,  out  of  the  facts  as  presented,  it  is  insisted  that  a  ques- 
tion arises  which  must  be  decided  against  the  complainant,  and 
deprive  him  of  a  decree.  It  is  said  that  the  complainant  took  it 
upon  himself  to  prepare  a  deed  for  the  premises,  and  having  done 
so,  and  not  having  described  the  premises  properly,  and  having 
so  described  them  as  to  include,  practically,  more  land  than  the 
defendant  had  agreed  to  convey,  he  was  guilty  of  such  default 
as  should  carry  the  case  against  him.  I  do  not  think  this 
binds  him.  I  do  not  think  it  was  his  duty  to  prepare  the  deed. 
I  have  always  understood  that  that  duty  devolved  on  the  vendor. 
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I  think  the  practice,  in  this  respect,  in  New  Jersey,  is  different 
from  what  it  is  in  New  York  and  some  other  states,  and  in  Eng- 
land. Egbert  ads.  Chew,  2  Gh\  44^  >  Huffman  v.  Hummer,  3  C. 
E.  Qr.  83. 

A  great  deal  of  time  was  spent  by  counsel  in  disputation  over 
the  true  location  of  the  south  line.  Considering  that  it  was  not 
the  duty  of  the  complainant  to  prepare  the  deed  and  describe  the 
premises,  all  labor  on  this  point  at  this  time  is  unavailing,  be- 
cause premature.  The  same  remark  is  applicable  to  the  alleged 
selection  of  "  high-water  mark  "  as  the  east  and  west  line,  rather 
than  "  low-water  mark,"  The  terms  of  the  agreement  are  plain 
and  unmistakable.  It  is  the  duty  of  the  defendant  to  prepare, 
execute  and  deliver  a  deed  for  the  land  mentioned  and  described 
in  the  agreement,  extending  southward  to  the  lands  of  Samuel 
Shreve,  eastward  to  "  low-water  mark  "  of  the  Atlantic  ocean, 
and  westward  to  "  low-water  mark  "  of  Barnegat  bay.  If  it  is 
said  that  the  defendant  has  not  a  perfect  title  to  the  land  between 
high  water  and  low  water,  the  answer  is  that,  with  full  knowl- 
edge, he  made  that  a  part  of  the  contract.  The  rights  of  the 
public  to  that  ever-shifting  belt  are  as  notorious  as  the  existence 
of  the  sea. 

Were  a  vendor  to  come  into  equity  and  say  he  had  purchased 
a  farm,  and  the  vendor  agreed  to  give  him  a  deed  in  fee  simple 
for  it,  but  there  are  public  highways  over  it  which  cover  eight  or 
ten  acres,  and  were  to  ask  the  court  to  compel  the  vendor  to  deed 
him  other  lands  to  the  amount  of  eight  or  ten  acres,  equivalent 
to  the  roadway,  and  it  should  appear  to  the  court  that  the 
vendee  had  a  long  time  been  well  acquainted  with  the  premises, 
and  knew  of  the  existence  of  the  highways,  it  certainly  would 
not  only  not  hear  his  prayer,  but  would  compel  him  to  accept  a 
deed  for  the  premises  described  in  the  agreement,  and  to  pay  for 
the  land,  including  the  amount  covered  by  the  highway.  Brashier 
V.  Gi^atz,  6  Wheat.  528,  537. 

But  it  is  said  that  there  is  a  dispute  between  the  parties  as  to  the 
location  of  the  Shreve  line.  Whether  this  shall  prove  serious  or 
not,  I  cannot  now  determine ;  but,  from  the  testimony,  I  think 
I  am  safe  in  saying  that  I  cannot  fix  that  line.     This  being  so, 
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it  would  seem,  under  the  law,  to  be  my  duty  to  advise  a  decree 
that  the  defendant  convey  the  quantity  of  land  agreed  upon,  one 
hundred  and  fifty  acres  north  of  the  Shreve  line,  as  ascertained 
by  the  surveys  of  the  complainant.  The  defendant  cannot  ask 
the  complainant  to  accept  land,  in  whole  or  in  part  (except  as  to 
the  parcels  between  high  and  low-water  lines),  the  title  to  which 
is  manifestly  in  doubt.  He  has  expressly  stipulated  to  the  con- 
trary. And  the  courts  have,  without  exception,  sustained  this 
view. 

I  will  advise  a  decree  in  accordance  with  these  views.  I  will 
also  advise  a  reference  to  a  master  to  ascertain  and  fix  the  loca- 
tion of  the  lines  at  low  water,  on  the  basis  of  which  the  one  hun- 
dred and  fifty  acres  shall  be  settled. 

The  complainant  is  entitled  to  his  costs. 

Benjamin  D.  Shreve  and  Samuel  H.  Gh^ey,  for  appellant. 

The  questions  presented  to  the  court  are : 

First.  Was  the  decree  directing  that  the  appellant  should 
specifically  perform  the  agreement  warranted  by  the  pleadings  and 
proofs  ? 

Second.  Could  the  court  of  chancery  settle  the  boundary  line 
between  the  appellant's  lands  and  the  lands  of  Samuel  Shreve  ? 

Third.  Is  not  the  decree  in  this  case  imperfect  in  that  it  does 
not  compel  the  respondent  to  perform  his  agreement  as  to  security 
that  the  improvements  mentioned  in  said  agreement  would  be 
made  or  damages  paid  ?  And  does  it  not  decree  appellant  to 
convey  different  land  from  that  mentioned  in  the  agreement,  and 
to  a  party  not  the  purchaser  under  the  agreement  ? 

The  pleadings  and  evidence  do  not  show  that  fair  and  just 
agreement  which  a  court  of  equity  will  confirm,  but  show  an 
agreement  procured  by  misrepresentation  and  fraud  that  are 
sufficient  to  invalidate  it,  and  conduct  on  the  part  of  the  respond- 
ent such  as  bars  him  personally  from  appearing  before  a  court  of 
equity. 

The  agreement  signed  by  the  appellant  and  sought  to  be  spe- 
cifically performed  was  obtained  by  fraud  and  misrepresentationa 
of  the  respondent. 
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The  respondent,  at  the  time  of  and  prior  to  the  appellant's 
signing  the  agreement,  represented  himself,  and  informed  the  ap- 
pellant, that  he  was  a  real  estate  agent  and  represented  wealthy 
New  York  parties  who  Avere  engaged  in  the  developing  of  Long 
Island,  and  that  they  wished  to  purchase  one-half  of  the  appel- 
lant's land  at  Island  Beach,  and  if  appellant  would  sell  unto 
them  they  would  immediately  make  extensive  improvements, 
spend  large  sums  of  money  and  make  the  portion  they  bought  a 
second  Coney  Island,  and  thus  greatly  enhance  the  remaining 
part  of  appellant's  land. 

The  respondent  tendered  a  deed  to  appellant  and  demanded  a 
conveyance  to  himself  of  certain  lands,  declaring  that  they  were 
the  lands  mentioned  in  the  agreement,  and,  on  refusal  to  execute, 
filed  the  bill  to  compel  specific  performance ;  never  demanded 
that  appellant  should  make  him  a  deed  of  the  premises  men- 
tioned in  said  memorandum  of  agreement. 

The  lands  described  in  the  deed  were  not  the  lands  to  be  con- 
veyed by  the  agreement,  but  are  located  some  four  hundred  feet 
north  of  the  southern  line  in  said  agreement  mentioned,  and  the 
southern  lines  consisted  of  two — one  parallel  with  and  the  other 
at  an  angle  with  the  northern  line  of  appellant's  lands. 

The  court  of  chancery  should  not  have  decreed  the  perform- 
ance of  the  contract  thus  obtained  by  fraud  and  misrepresenta- 
tion, but  should  have  left  respondent  to  his  remedy  at  common 
law.     Waterman  on  Spec.  Perf.  1. 

The  enforcement  of  the  specific  performance  of  a  contract  is  an 
exercise  of  the  extraordinary  jurisdiction  of  the  court  resting  in 
sound  discretion,  and  is  not  a  matter  of  right.     Gariss  v.  Garlss, 

1  a  E.  Gr.  79;  Peeler  v.  Levy,  11  C.  E.  Gr.  330,332;  Plvm- 
mer  v.  Keppler,  11  C.  E.  Gr,  J^Sl ;  Stoutenburg  v.  Tompkins,  1 
Stock.  332;  Twrey  v.  Buck,  1  Gr.  Ch.  366 ;  King  v.  Morford, 
Sax.  274. ;  Smith  v.  Mc  Veigh,  3  Stock.  239  ;  Locander  v.  Louns- 
bery,  9  C.  E.  Gr.  4,17,  10  C.  E.  Gr.  654;  Johnson  v.  HiihbeU, 

2  Stock.  332,  34^. 

The  court  is  bound  to  see  that  it  really  does  that  complete  jus- 
tice which  it  aims  at,  and  which  is  the  ground  of  its  jurisdiction, 
J^ng  V.  Morford,  Sax.  274- 
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The  strict  rule  is  that  the  party  who  comes  unto  equity  for  a 
specific  performance  must  come  in  with  perfect  propriety  of  con- 
duct ;  otherwise  he  will  be  left  to  his  remedy  at  law.  King  v. 
Morford,  8ax.  274,,  ^^^  ;  Stoidenborg  v.  Tompkins,  1  Stock.  332  ; 
Johnson  v.  SomervUle,  6  Steiv.  JEq.  152. 

If  misrepresentations  were  made  at  the  time,  though  not  in 
writing,  calculated  to  mislead  in  any  essential  particular,  the 
party  will  be  left  to  his  remedy  at  law.  Miller  v.  Chetwood,  1 
Gr.  Ch.  199;   Thompson  v.  Tod,  Pet.  C.  C.  380,  385. 

The  court  will  never  interfere  where  the  party  has  practiced 
any  fraud  or  has  been  guilty  of  misrepresentations  in  any  mate- 
rial particular.  Plummer  v.  Keppler,  11  C.  E.  Gr.  Jf.81,  ^82; 
Wuesthoff  V.  Seymour,  7  C.  E.  Gr.  66,  69;  Scott  v.  Shiner,  12 
a  E.  Gr.  185;  Stover  v.  Wood,  11  C.  E.  Gr.  4,17;  Redmond 
V.  Zilley,  Sax.  320  ;  Wakeman  v.  Dodd,  12  0.  E.  Gr.  064. 

When  a  person  enters  into  an  agreement  on  the  faith  of  a  mis- 
representation made  to  him,  the  entire  contract  is  thereby  rendered 
invalid,  it  being  impossible,  in  such  a  case,  to  determine  how  far 
the  false  statement  may  have  operated  to  induce  him  to  accept 
the  proposition  of  the  other  party.  Waterman  on  Spec.  Perf. 
(ed.  1881)  403  §  293 ;  Woollam  v.  Hearn,  2  Lead.  Gas.  in  Eq. 
{3d  Am.  ed.)  666,  667. 

Upon  a  bill  for  specific  performance  of  a  written  agreement, 
it  is  competent  for  defendant  to  prove  parol  declarations  made 
at  the  time  of  the  contract,  though  not  incorporated  in  the  agree- 
ment, in  order  to  rebut  the  complainant's  equity.  3111167'  v. 
Chetwood,  1  Gr.  Ch.  199,  201-207 ;  Stoidenborg  v.  TmipUns, 
1  Stock.  337,  338;  Lead.  Cas.  in  Eq.  {2d  ed.  1859)  660-662 ; 

0  Lead.  Cas.  in  Eq.  {Am.  ed.  1859)  670-677,  684-695. 
Evidence  is  admissible  toprove  fraud.    Stoutenborg  v.  Tompkms, 

1  Stock.  332-337 ;  Rittenhouse  v.   Tomlinson's  Exrs.,  12  C.  E. 
G>\  381 ;  King  v.  Ruekman,  6  C.  E.  Gr.  605. 

In  Barebones  v.  Barnes,  2  Ch.  Cas.  122,  decided  July  22d, 
1682,  it  is  said :  "For  the  suit  arising  upon  an  agreement  in 
writing,  that  seems  complicated  with  a  fraudulent  intent,  to 
which  the  plaintiff  himself  was  party,  it  is  no  way  consonant  to 
c(juity  to  favor  iniquity  by  carrying  such  intent  into  an  execu- 
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tion  (see  1  Ch.  Ois.  25,  30,  76  &c.),  for,  though  equity  will  re- 
lieve against  fraud  &c.,  yet  he  who  is  particeps  fraudis  shall  have 
no  relief."  Id.  97  &c. ;  see,  also,  Id.  202-302;  Cardman  v. 
Horner,  18  Ves.  10  ;  Clermont  v.  Tasburg,  1  J.  &  W.  112,  119, 
120  ;  Mobinson  v.  Wall,  10  Beav.  61  ;  Marquis  of  Normandy  v 
Duke  of  Devonshire,  2  Freem.  217  ;  Jeremy  Eq.  Jur.  (2d  Am.  ed.) 
W;  1  Story's  Eq.  Jur.  {12th  ed.  1877)  §§  750  a,  769,  770; 
Pomeroy's  Eq.  Jur.  4^5  §  4-00 ;  Davis  v.  Symonds,  1  Cox  JfD7  ; 
ReyneU  v.  8prye,  8  Hare  222  note,  and  1  De  G.,  M.  &  G. 
691;  Smith  v.  Wheatcraft,  L.  B.  {9  Ch.  Div.)  230;  Fellows  \\ 
Lord  Grwydyr,  1  Russ.  &  Myl.  83  ;  Hopham  v.  Eyre,  Lofft  787  ; 
Scott  V.  Langstaffe,  Id.  798 ;  Phillips  v.  Duke  of  Buckingham, 
1  Vern.  227 ;  Bonnett  v.  Sadler,  1^  Ves.  526;  O'Herlihy  v. 
Hodges,  1  Sch.  &  Lef.  123 ;  Ex  parte  Dyster,  1  Mos.  155,  2 
Rose  3Ifi ;  Story's  Eq.  Jur.  {12th  ed.)  §§  191,  192;  Waterman 
cm  Spec.  Perf  §  235. 

Payment  of  money  is  not  part  performance.  1  Story  Eq.  Jur. 
{8th  ed)  §  760;  Clinton  v.  Cooke,  1  Sch.  &  Lef  1^1. 

Where  the  obligation  to  perform  rests  upon  one  of  the  parties 
only,  equity  will  enforce  the  contract  with  great  caution.  Van 
Doren  v.  Robinson,  1  C.  E.  Gr.  256-260 ;  Pinner  v.  Sharp,  8 
C.  E.  Gr.  274.-281. 

SecoTid.  Upon  investigating  the  second  question  we  find  there 
is  no  question  of  title  or  doubt  as  to  lines  in  any  way  expressed 
in  any  of  the  pleadings ;  whatever  benefit  the  respondent  could 
have  had  if  the  title  was  disputed  in  the  proper  place,  and  an 
issue  taken  upon  that  subject,  has  been  lost  by  his  method  of 
pleading. 

The  chancellor,  per  se,  has  no  right  to  determine  the  facts  as 
to  titles  or  lines ;  and  the  court  of  chancery  must  either 
send  questions  of  disputed  titles  or  lines,  as  to  the  facts,  to  a 
court  of  law  for  trial,  or  else  try  them  by  a  commission  ap- 
pointed for  that  purpose.  In  support  of  this  we  cite  and  quote 
as  follows  :  Waddell  v.  Beach,  1  Stock.  793  ;  Philhower  v.  Todd. 
3  Stock.  54 ;  Riverview  Cemetery  Co.  v.  Turner,  9  C.  E.  Gr.  18 ; 
Dickinson  v.  Stoel,  4  Hal.  Ch.  294  /  C.  &  A.  R.  R.  v.  Stewart, 
3  C.  E.  Gr.  489,  494  ;  Planners  v.  Manners,  1  Gi-.  Ch.  385. 
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In  Hickman  v.  McOook,  3  Humph.  Glfi,  it  is  said :  "  I  do  not 
understand  that  it  is  insisted  that  a  court  of  chancery  has  juris- 
diction to  try  a  mere  simple  legal  title  to  laud.  That  it  has  not 
is  too  well  settled  to  admit  of  argument."  To  the  same  effect 
are  Altm,  M.  &  F.  Ins.  Co.  v.  Buckmaster,  13  III.  Wl ;  Sey- 
mour V.  Delancy,  Hopk.  Ch.  4^6,  5  Cowen  70 Jp ;  Walcott  v . 
Rohbins,  26  Conn.  ^1 ;  1  St(yry  Eq.  Jur.  §  616 ;  Holcomb  v. 
New  Hope  D.  B.  C,  1  Stock.  ^63;  3Iiller  v.  Wack,  Sax.  215  • 
Black  V.  Lamb,  1  Beas.  113. 

We  admit  that  the  court  of  chancery  has  jurisdiction  in  cases 
of  confusion  of  boundaries,  and  to  prevent  a  multiplicity  of  suits, 
and  by  special  enactment  in  this  state,  under  certain  conditions, 
to  quiet  title,  but  we  deny  that  either  one  of  these  grounds  ot 
jurisdiction  exists  in  this  case. 

(1.)  There  is  no  confusion  of  boundaries,  as  the  respondent 
is  neither  the  owner,  possessor  nor  claimant  of  any  land  which 
overlaps  or  runs  into  or  beyond  that  of  the  appellant ;  the  lands 
in  question  are  owned  and  possessed  by  another  party,  who  has 
never  had  any  dispute  with  the  appellant  in  regard  to  any  of  his 
lines,  and  though  he  was  a  witness  in  the  case  did  not  even  hint 
at  a  possibility  of  a  dispute.  The  law,  as  to  this  point,  is  well 
set  forth  in  Godfrey  v.  Little,  1  Russ.  d:  My.  59,  2  Russ.  &  My. 
630. 

(2.)  It  is  self-e\adent  that  there  is  or  can  be  no  pretence  of 
"  preventing  a  multiplicity  of  suits." 

(3.)  The  conditions  under  which  a  bill  for  quieting  title  may, 
by  special  enactment,  be  brought,  are  not  present  in  this  case,  as 
a  cursory  examination  of  the  statute  will  show. 

In  regard  to  the  last  above-mentioned  proposition,  that  the 
rer^pondent  should  be  compelled  to  perform  his  agreement  as  to 
the  saurity  that  the  improvements  therein  mentioned  would  be 
made  or  damages  paid,  we  observe :  It  is  one  of  the  well-settled 
principles  of  a  court  of  equity  that  a  defendant,  against  whom  a 
specific  performance  is  sought,  is  allowed  to  prove,  by  parol 
evidence,  what  the  agreement  really  was.  Authorities  on  this 
point  are  so  numerous  that  it  appears  almost  unnecessary  to  cite 
them.      WooUam  v.  Hearn,  7  Ves.  211 ;  2  Lead.  Cos.  in  Eq.  {4ih 
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Am.  ed.)  924-,  and  the  English  note  on  p.  929,  and  American 
nx)te  on  p.  999 ;  Miller  v.  Chetwood,  1  Gr.  Ch.  199 ;  Stouten- 
bo7-ff  V.  Tompkins,  1  Stoek.  337. 

If  there  was  a  doubt  that  the  substitution  of  more  acres  at  the 
north  for  a  deficiency  at  the  south  is  not  the  specific  performance 
of  the  contract  sought  to  be  enforced,  but  is  a  new  contract  made 
by  the  decision  of  the  court — a  contract  which  was  not  contem- 
plated by  the  appellant,  who  did  not  propose  to  sell  a  strip  out 
of  the  middle  of  his  property — "  the  vendor  will  not  be  com- 
pelled to  perform  a  different  contract." 

"  A  chancellor  will  not  make  a  contract  for  the  pailies  by  com- 
pelling the  vendor  to  do  what  he  did  not  agree  to,  because  he 
cannot  do  as  he  agreed."  2  Lead.  Cas.  in  JEq.  lllfi  ;  3forss  v. 
Ebnendorf,  11  Paige  277;  3  Pom.  Eq.  Jur.  462  §  1407  ;  Water- 
man on  Spec.  Perf.  §  4^5. 

Mr.  P.  L.  Voof-hees,  for  respondent. 

The  respondent  has  done  all  that  he  could  to  prepare  to  carry 
out  the  agreement ;  had  made  a  surv^ey  of  the  land ;  had  sliown 
map  to  the  appellant,  at  Haz-ris's  store  at  Toms  River;  had 
oifered  deed  to  him  to  be  executed. 

The  preparation  of  tlie  deed  by  the  respondent  was  not  re- 
quired by  the  law  of  this  state.  Stryker  v.  Vanderbilt,  3  Dutch. 
68,  72  ;  Egbert  v.  Chew,  2  Gr.  44^  /  Hufman  v.  Hummer,  3  C. 
E.  Gr.  83;  Long  v.  Hartwell,  5  Vr.  126,  127. 

There  was  no  objection  made  to  the  form  of  the  deed  by  the 
appellant.  If  it  was  not  correct  he  should  have  objected  to  it  at 
the  time  it  was  presented  for  execution.  Stryker  v.  Vanderbilt, 
3  Dutch.  68,  72;  Todd  v.  Hoggart,  1  Moo.  &  M.  128 ;  Hackett 
V.  Huson,  3  Wend.  249. 

The  appellant  cannot  take  advantage  of  a  delay  which  he 
himself  caused.     Pom.  on  Cont.  §§  4^5,  4^^,  notes  and  cases. 

But,  as  shown,  the  agreement  provided  that  lands  should  be 
conveyed  &c.  within  thirty  days  from  the  date  thereof.  The 
date  was  Friday,  the  17th  day  of  September,  A.  d.  1880;  thirty 
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days  from  that  date  includes  the  17th  day  of  October  of  that 
year.  The  17th  day  of  October  that  year  was  Sunday.  Submit 
that  when  the  time  for  the  performance  of  a  contract  falls  on 
Sunday  a  compliance  on  the  following  day  will  be  a  sufficient 
performance  of  the  contract.  2  Pars,  on  Cord.  178  ;  Chit,  on  Cont. 
276,  676  ;  Stryker  v.  VanderhiU,  3  Dutch.  68. 

Specific  performance  of  contracts  may  be  enforced  when  the 
agreement  is  signed  only  by  one  party.  There  may  bo  a  mutual 
contract,  to  which  both  parties  have  given  their  assent,  although 
the  evidence  of  such  assent  may  exist  in  different  forms  as  re- 
gards the  two  parties ;  as  to  one  it  may  be  verbal,  while  the  other 
is  expressed  by  his  signature  in  writing.  Fry  on  Spec.  Perf.  § 
?5i  ;  Watennan  on  Spec.  Perf.  §  £01  ;  Pom.  on  Cant.  §§  168, 
170,  171 ;  3  Lead.  Cas.  in  Eq.  {ed.  1859)  93,  94,. 

See  this  rule  examined  and  sustained,  with  many  cases  cited 
by  Chancellor  Kent  in  Clason  v.  Bailey,  14-  Johns.  4-^4-)  4^^)  i^- 

D.  1817). 

Among  other  cases  he  cites  Hatton  v.  Cray,  1  Eq.  Cas.  Ahr. 
21,  2  Ch.  Cas.  164 ;  Coleman  v.  JJpcot,  5  Vin.  627,  pi.  17 ; 
Buckhouse  v.  Crosby,  2  Eq.  Cas.  Abr.  32  §  44 !  Wilford  v. 
Bazely,  3  Atk.  503 ;  Owen  v.  Davis,  1  Ves.  82  ;  Cotton  v.  Lee, 
cited  2  Bro.  C.  C.  564;  Seton  v.  Slade,  7  Ves.  265,  275;  Fowle 
V.  Freeman,  9  Ves.  351 ;  Wiston  v.  Russell,  3  Ves.  &  B.  192. 

After  stating  all  objections  to  above  rule,  the  chancellor  closed 
his  argument  by  saying :  "  It  appears  from  a  review  of  the  cases 
that  the  point  is  too  well  settled  to  be  now  questioned." 

The  same  rule  has  been  adopted  in  this  state.  See  Banning  v. 
Cole,  3  Gr.  Oh.  229  ;   Green  v.  Richards,  8  C.  E.  G^r.  32,  8  C. 

E.  Gr.  536  ;  Reynolds  v.  CNeil,  11  C.  E.  Gr.  223. 

A  bond  with  a  penalty  to  convey  land  will  be  specifically  en- 
forced against  the  obligor ;  he  cannot  elect  to  convey  or  pay  the 
penalty.  It  is  immaterial  that  the  purchaser  is  not  formally 
bound,  or  has  not  performed  the  contract,  if  he  offers  so  to  do ; 
performance  on  his  part  can  be  secured  in  the  decree.  Porni.  on 
Cmi.  §  50  ;  Waterman  m  Spec.  Perf.  §§  23,  196,  201 ;  Fry  on 
Spec.  Perf.  §§  67,  71,  72  ;  Emns  v.    Gordon,  49  N.  H.  444  ; 
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Hoohe  V.  Pynchon,  8  G-ray  550  ;  Vassault  v.  Edwards,  4^  Col. 
458  ;  Smith  &  Fluke's  Appeal,  69  Pa.  St.  47 4. 

When  such  contracts  come  to  be  enforced  in  equity,  they  cease 
to  be  unilateral,  for  upon  filing  the  bill,  the  party  who  was 
before  unbound  put  himself  under  all  the  obligations  of  the  con- 
tract. By  his  own  act  he  makes  the  contract  mutual.  Riehards 
V.  Green,  8  C.  E.  G^\  32,  536,  537  ;  3  Lead.  Cas.  in  Eq.  94. 

The  reference  to  a  master  in  this  case  was  proper.  The  con- 
tract contemplated  that  the  land  should  be  surveyed.  It  was  for 
a  tract  containing  one  hundred  and  fifty  acres,  more  or  less, 
bounded  south  by  Shreve's  land,  east  by  ocean,  west  by  bay,  and 
north  by  other  lands  of  the  appellant.  The  length  is  not  given 
to  any  of  the  lines,  and  the  contents  could  not  be  ascertained 
without  a  survey.  The  south,  east  and  west  lines  are  fixed ;  to 
find  the  northerly  line  a  survey  was  necessary. 

In  note  to  §  159  of  Pom.  on  Cont.,  it  is  said  the  master  of  the 
rolls,  in  15  Beav.  513,  had  held  that  if  a  surveyor  going  on  the 
ground  with  the  contract  before  him  could  ascertain  accurately 
the  land  to  be  takeii,  the  terms  were  sufficiently  certain  to  be 
enforced. 

The  proper  practice  in  such  cases  is  a  reference  to  a  master  to 
ascertain  the  lines  of  the  land.  See  Huffman  v.  Hummer,  3  C. 
E.  Gr.  S3,  91 ;  Robeson  v.  Hornbaker,  2  Gr.  Ch.  60. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

The  complainant  in  this  case  seeks  the  specific  performance  of 
a  contract  dated  September  7th,  1880,  by  which  the  defendant 
agreed  to  convey  to  him,  for  %bO  an  acre,  about  one  hundred  and 
fifty  acres  of  laaid  lying  in  Ocean  county  between  Barnegat  bay 
and  the  sea. 

The  defendant  resists  the  prayer  of  the  bill  on  three  grounds : 
First.  Because  the  contract  was  not  completely  made,  being 
signed  by  the  defendant  only.  Second.  Because  the  contract 
was  obtained  by  fraudulent  representations  of  the  complainant, 
to  the  effect  that  he  was  acting  for  wealthy  New  York  capitalists, 
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M'ho  would  immediately  make  extensive  and  expensive  improve- 
ments upon  the  property,  costing  in  the  neighborhood  of  $500,- 
000,  to  the  great  advantage  of  adjoining  land  owned  by  the  de- 
fendant. Third.  Because  the  complainant  did  not  offer  to  per- 
form his  own  part  of  the  contract. 

The  first  ground  is  not  tenable.  The  signature  of  the  com- 
plainant was  not  legally  necessary.  Browne  on  Stat,  of  Frauds 
§§  365,  366.  The  filing  of  the  bill  made  the  contract  and  the 
right  to  specific  performance  mutual.  Richards  v.  G^reen,  8  C. 
E.  Gi\  536.  And  the  evidence  satisfies  us  that  it  was  not  in- 
tended by  the  parties  that  signature  of  the  contract  by  the  com- 
plainant should  be  a  condition  precedent  to  its  obligation. 

As  to  the  second  ground.  The  contract,  in  terms,  requires 
the  complainant  to  expend  $10,000  in  improving  the  tract 
within  one  year,  or,  at  the  expiration  of  the  year,  to  pay  the  de- 
fendant $5,000  additional  price.  This  clause  shows  how  far  the 
parties  intended  that  the  subject-matter  of  the  alleged  represen- 
tations should  become  obligatory  parts  of  the  bargain,  but  it 
does  not,  therefore,  preclude  the  defendant  from  assailing  the 
contract  on  account  of  the  representations  themselves  beyond  the 
limits  of  the  stipulation ;  it  is  still  permissible  for  him  to  prove 
that  the  representations  influenced  him  in  the  negotiation,  and 
that  they  were  made  mala  fide.  The  complainant  could  not  be 
compelled  to  realize  the  hopes  which  his  statements  had  en- 
gendered, but  it  was  essential  to  his  bill  that  he  had  been  honest 
in  his  dealings.  It  is,  therefore,  proper  to  inquire  whether  these 
representations  were  fraudulent.  The  dishonesty  of  the  asser- 
tions made  cannot  be  presumed,  and  we  think  it  is  not  proved. 
The  evidence  indicates  that  the  complainant  was  acting  for  others 
than  himself,  and  there  is  nothing  tending  to  prove  that  he  had 
not  fair  ground  for  believing  them  to  be  such  as  he  stated,  and 
to  have  such  purposes  as  he  declared.  Hence  this  ground  is  not 
established. 

The  third  reason  for  opposing  the  prayer  of  the  bill  is  based 
on  the  following  facts :  The  contract  fixes  the  northerly  bound- 
ary of  the  tract  at  the  centre  line  of  a  block,  or  the  centre  line 
of  a  street,  shown  upon  an  annexed  plan,  as  the  one  line  or  the 
other  might  be  necessary  to  make  the  tract  contain  fully  one 
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hundred  and  fifty  acres,  the  complainant  being  required  to  take 
and  pay  for  any  surphis ;  the  bill  avers  that  after  the  signing 
of  the  contract  the  parties  agreed  that  the  tract  should  be  made 
to  contain  one  hundred  and  fifty  acres,  strict  measure,  the 
northern  boundary  to  be  located  without  regard  to  blocks  or 
streets ;  the  answer  denies  such  a  subsequent  agreement,  and  the 
only  evidence  adduced  to  establish  it  is  oral  testimony ;  this  is 
legally  incompetent  to  prove  a  change  in  the  contract  as  to  the 
land  sold  (^  Taylor  on  Ev.  §§  ii^-^,  11 4S) ;  and  the  contract 
therefore  remains  as  it  was  written.  Noble  v.  Ward,  L.  R.  {2 
Ex.)  136.  When  the  complainant  tendered  to  the  defendant  the 
balance  of  the  purchase -money,  whicii  he  was  to  pay  on  delivery 
of  the  conveyance,  he  produced  a  deed  to  be  executed  by  the  de- 
fendant, describing  tiie  land  as  he  understood  it  to  be  according 
to  the  oral  modification.  The  defendant  insists  that  such  a 
tender  was  insufficient.  As,  however,  the  defendant  placed  his 
reftisal  to  accept  the  money  and  execute  a  conveyance,  not  on 
any  objection  to  the  description  of  the  land,  but  solely  on  the 
ground  that  he  had  been  deceived  into  making  the  original  con- 
tract, and  was  not  obliged  to  perform  it,  we  think  the  complain- 
ant did  enough  to  put  the  defendant  in  default,  and  to  warrant 
the  institution  of  his  suit. 

The  complainant  is  entitled  to  specific  performance  of  the 
written  contract. 

On  the  face  of  the  decree  and  the  opinion  of  the  vice-chancell'or, 
some  doubt  arises  whether  it  was  intended  to  fix,  by  the  decree,  the 
location  of  the  southerly  boundary  of  the  tract  according  to  the 
surveys  heretofore  made  by  the  complainant,  or  to  leave  the 
location  to  be  ascertained  by  the  master,  on  the  reference,  using 
those  surveys  as  evidence,  with  ^vhatever  other  proofs  the  parties 
may  offer.  We  have  concluded  that  the  decree  is  not  necessarily 
inconsistent  with  the  latter  course,  which  the  opinion  seems  to 
favor,  and  which  we  deem  to  be  proper.  We  also  regard  the 
decree  as  establishing  the  rights  of  the  parties  according  to  the 
articles  of  agreement,  the  written  contract,  unaltered  by  the 
alleged  oral  arrangement. 

So  construed,  the  decree  is  right,  and  should  be  affirmed. 

Decree  unanhnousli/  affirmed. 
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The  Chancellor  of  New  Jersey,  appellant, 

V. 

Barker  Gummere,  administrator,  respondent. 

1.  A  judicial  sale  was  made  upon  the  conditions  that  the  purchaser  was  re- 
quired to  pay  down  ten  per  cent,  of  his  bid,  and  pay  the  remainder  at  a  cer- 
tain time ;  that  if  any  purchaser  should  not  comply  with  the  conditions,  then 
the  property  would  be  offered  for  sale  a  second  time,  and  that  the  first  pur- 
chaser would  not  be  benefited  by  any  advance,  but  would  be  held  liable  for 
all  loss  and  expense  incurred  thereby. 

2.  A  purchased  a  lot,  paid  ten  per  cent,  of  his  bid,  and  failed  to  pay  the 
remainder.  The  lot  was  resold  for  a  sum  in  excess  of  the  first  amount,  suflS- 
cient  to  pay  the  interest  on  the  first  bid  and  the  expense  of  the  second  sale. — 
Held,  that  the  first  purchaser  was  entitled  to  be  repaid  the  ten  per  cent. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Chancellor  v.  Gummere,  12 

Stew.  Eg.  582. 

Mr.  Gilbert  Collins,  for  the  appellant. 
Mr.  L.  T.  Hannum,  for  the  respondent. 
The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

A  sale  was  made  by  virtue  of  a  decree  in  chancery,  in  a  fore- 
closure suit.  Isaac  B.  Parker  purchased  one  of  the  lots  so  sold, 
for  the  sum  of  $9,900.  He  paid,  at  the  time,  ten  per  cent,  of 
the  price.  He  never  paid  the  remainder.  The  property  was 
resold  to  another  person,  who  paid  the  sum  of  $10,500.  The 
excess  of  the  last  over  the  first  amount  was  more  than  sufficient 

Note. — The  opinion  in  this  case  was  not  obtained  in  time  for  its  publica- 
tion, at  the  last  term,  in  its  proper  place. — Rep. 
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to  pay  the  interest  upon  the  original  price  and  the  costs  incurred 
by  reason  of  the  resale.  The  entire  amount  realized  was  insuffi- 
cient to  pay  the  mortgage  debt. 

Mr.  Parker,  the  first  purchaser,  filed  a  petition  m  the  court 
of  chancery,  praying  that  the  ten  per  cent,  of  the  original  price 
should  be  repaid  to  him.  The  vice-chancellor  before  whom  the 
matter  was  heard,  held  that  the  petitioner  was  entitled  to  this 
sum.     I  think  that  this  conclusion  was  correct. 

By  the  terms  of  the  conditions  of  sale  under  which  the  first 
prnxliase  was  made,  the  purchaser  was  required  to  pay  ten  per 
cent,  of  the  amount  of  the  bid  at  the  close  of  the  sale,  and  to 
sign  an  acknowledgment  of  his  purchase.  It  was  also  stipu- 
lated in  the  said  conditions,  that  a  deed  would  be  delivered  to 
the  purchaser  at  a  certain  time  and  place,  when  the  balance  of 
the  purchase-money  would  be  required.  It  was  still  further 
stipulated  that,  in  the  event  of  any  person  purchasing  at  the  sale 
and  not  complying  with  the  conditions,  then  the  property  so 
struck  off  and  sold  to  him  would  be  offered  for  sale  a  second 
time,  and  the  first  purchaser  would  not  be  benefited  by  any 
advance,  but  would  be  held  liable  for  all  loss  and  expense  in- 
curred thereby. 

It  is  perceived  that  no  question  is  presented  which  involved  a 
consideration  of  the  posture  of  a  person,  who  has  paid  a  part  and 
refused  to  pay  the  remainder  of  a  bid  at  a  judicial  sale,  when  his 
rights  and  duties  are  undefined  by  any  conditions  of  sale.  The 
status  of  the  petitioner  in  this  regard  is  ascertained  by  the  terms 
of  the  conditions  under  which  his  bid  was  tendered  and  accepted. 
And  it  seems  to  me  that  the  terms  of  these  conditions  leave  no 
room  for  conjecture  as  to  the  extent  of  the  defaulting  purchaser's 
liability. 

It  is  observ'^ed  that  the  terms  of  the  conditions  reser\^e  to  the 
officer  the  right  to  treat  the  first  sale  as  a  nullity,  and  expose  the 
property  for  sale  again  in  the  event  of  a  failure  on  the  part  of 
the  purchaser  to  complete  such  sale  by  a  payment  of  his  bid. 

On  the  other  hand,  the  liability  of  the  purchaser  for  such  de- 
fault is  fixed  with  equal  certainty. 

It  is  made  to  depend  upon  the  result  of  the  second  sale. 
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If  the  outcome  of  such  resale  is  such  that  the  complainants 
would  be  in  a  position  where  they  would  receive  a  less  sum  than 
if  the  first  sale  had  been  consummated,  the  first  purchaser  must 
make  good  the  deficit. 

If  the  second  sale  results  to  the  advantage  of  the  complainant, 
the  first  purchaser  is  to  receive  no  benefit,  and,  by  clear  infer- 
ence, is  to  suffer  no  penalty. 

The  express  stipulation  as  to  the  contingency  upon  the  hap- 
pening of  which  he  is  to  be  held  for  any  loss,  and  the  limitation 
of  his  liability  to  the  amount  of  the  loss,  excludes  the  notion  that 
he  is  to  be  visited  with  damages  in  any  other  event  or  for  any 
other  amount. 

There  is  no  right  to  retain  the  amount  paid  by  the  petitioner, 
and  the  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 


George  H.  Rowland  et  ux.,  appellants, 

V. 

Wesley  S.  Rowland,  administrator  of  Mary  J.  Monfort, 
deceased,  respondent. 

L  Where,  in  a  suit  brought  by  the  representatives  of  a  deceased  person,  the 
testimony  of  the  living  defendant  concerning  conversations  and  transactions 
had  with  the  decedent  is  admitted  without  objection,  it  is  not  in  the  power  of 
the  court  afterward  to  strike  it  out  because  its  admission  is  opposed  to  the 
statute. 

2.  The  court  can  strike  out  testimony  so  admitted  only  when  its  exclusion  is 
demanded  by  some  consideration  of  public  policy. 

3.  Usury,  as  a  defence,  must  be  clearly  proven. 


An  appeal  from  a  decree  in  fav^or  of  the  administrator  of  Mary 
J.  Monfort,  deceased,  in  a  suit  brought  to  foreclose  a  mortgage 
given  by  George  H.  Rowland  and  wife  to  the  decedent.  The 
vice-chancellor's  opinion  is  reported  in  Monfort  v.  Rowland,  11 

Sfew.  Fjj.  ISl. 


>/ 
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Rowland  v.  Rowland. 
Mr.  Chilion  Robbins,  for  appellants. 
Mr.  Wm.  H.  Davis,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

The  mortgage  was  dated  August  12th,  1881,  and  was  given 
by  the  appellants  upon  property  at  Asbury  Park,  Monmouth 
county,  in  this  state,  to  secure  the  payment  of  the  sum  of  $1,500. 

The  mortgagee  died  June  26th,  1882.  Her  administrator 
filed  the  bill  in  the  present  cause  June  12th,  1883.  To  the  bill 
an  answer  was  filed  setting  up  usury  under  tlie  Monmouth 
county  usury  act.  Rev.  p.  520.  At  the  taking  of  the  testimony 
in  the  cause  before  the  master,  the  evidence  of  George  H.  Row- 
land was  received  without  objection,  although,  in  all  important 
features,  it  related  to  transactions  with  and  statements  by  the  de- 
ceased mortgagee. 

A  motion  Avas  afterward  made  to  suppress  this  part  of  the  tes- 
timony, and  an  order  to  that  effect  was  made. 

This  left  the  defendants'  case  without  any  substantial  testi- 
mony to  support  their  defence,  and  a  final  decree  was  afterward 
made  in  favor  of  the  complainant. 

The  counsel  of  the  appellants  attacks  this  order  suppi-essing 
the  testimony  of  George  H.  Rov\'land,  and  insists  that  his  testi- 
mony, as  delivered  before  the  master,  should  be  considered  on 
this  appeal.  In  regard  to  this  contention,  I  think  that  there  are 
instances  where  the  court  would  be  clearly  j  ustified  in  striking 
evidence  from  the  record,  although  it  may  have  been  delivered 
without  objection,  and  its  objectionable  character  may  have  been 
apparent  at  the  time  of  its  delivery.  But  testimony,  to  be  sub- 
jected to  such  judicial  excision,  must  be  such  as  would  be  in- 
competent upon  one  of  the  grounds  included  by  legal  writers 
upon  evidence  among  classes  of  testimony  excluded  from  reasons 
of  public  policy.  The  exclusion  of  this  kind  of  testimony  does 
not  rest  upon  any  consideration  of  its  effect  upon  the  particular 
litigation  in  which  it  is  offered.  On  the  contrary,  the  admission 
of  such  testimony  may  be  of  incalculable  value  in  eliciting  the 
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truth  in  the  action,  but  it  is,  nevertheless,  excluded  because  the 
mischiefs  resulting  to  the  public  from  the  fact  that  such  testi- 
mony may  be  compelled,  is  supposed  to  be  of  more  importance 
than  the  ascertainment  of  the  truth  in  the  particular  caseTl 
V  It  is  because  it  involves  the  violation  of  the  confidence  reposed 
in  professional  advisers,  or  the  revelation  of  state  secrets,  or  the 
disclosure  of  the  confidence  of  the  marriage  relation  at  common 
law,  or  the  disruption  of  the  protecting  secrecy  of  the  jury-room, 
or  the  demoralization  resulting  from  indecent  disclosures,  that  it 
is  excluded.  It  is  not  because  it  would  be  unfair  to  one  of  the 
parties  litigant  to  admit  it,  for  in  most  instances  the  hardship  is 
to  the  other  side  in  excluding  it,  but  it  is  because  the  interests 
of  the  party  most  succumb  to  the  policy  that  insures  perfect  free- 
dom of  communication  between  client  and  counsel,  as  a  general 
means  of  administering  justice,  because  its  exclusion  secures  the 
peace  and  unity  of  the  marriage  state,  protects  the  communica- 
tions between  governmental  departments,  and  secures  the  inde- 
pendence of  grand  jurors  and  the  stability  of  verdicts.  s/' 
^  Evidence  of  this  kind  is  under  the  control  of  the  court,  who 

can,  upon  its  own  motion,  exclude  it,  nor  will  consent  of  the 
parties  to  the  action  aid  its  admission,  because  the  state  is  in- 
terested in  preserving  the  secrets  of  pessons  other  than  the 
parties,  and  it  is  only  by  the  consent  of  all  parties  to  be  affected 
by  the  disclosure  that  the  fundamental  objection  to  its  admission 
is  removed.  /  So,  as  the  law  then  was  relative  to  the  testimony 
of  husband  and  wife,  the  case  cited  by  the  vice-chancellor  in  the 
opinion  below  (Barker  v.  Dixie,  Lee  temp.  Hard.  264),  in  which 
the  lord  chancellor  refused  to  permit  a  wife  to  testify  against  her 
husband,  is  within  this  rule. 

So  are  the  cases  which  hold  that  an  attorney  cannot,  even  by 
consent  of  the  opposite  party,  be  permitted  to  disclose  a  com- 
munication made  by  a  client.     25  Alb.  L.  J.  24- 

But  in  the  case  now  under  consideration  I  am  unable  to  see 
that  the  admission  of  the  supposed  testimony  was  opposed  to 
any  public  policy. 

That  parties  may  be  witnesses  is  now  the  settled  policy  of  the 
J    state.    (The  exception  engrafted  upon  the  general  competency  of 
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all  parties,  that  where  one  is  dead  and  is  represented  in  the  suit, 
then  the  living  party  shall  not  be  permitted  to  testify,  is  only  a 
regulation  to  secure  mutuality  in  the  action  itself.  The  admis- 
sion of  such  testimony  aifects  no  one  but  the  parties,  and  none 
but  the  parties  are  interested  in  the  exercise  of  the  power  given 
to  exclude  this  testimony. 

It  stands  upon  the  same  footing  of  any  other  testimony  which 
might  have  been  the  subject  of  objection,  and  which  the  parties 
have  admitted  without  objection.  Now,  the  rule  is  well  settled 
that  a  party  or  his  counsel  cannot  sit  by  and  accept  the  chance 
of  a  witness  making  evidence  in  his  favor,  and  then,  after  ascer- 
taining its  force,  raise,  for  the  first  time,  an  objection  to  its  com- 
petency^ The  only  exception  to  this  rule  is  where  the  ground 
for  exclusion  was  not  discovered  until  after  the  evidence  was  in. 
If  he  knows  it,  or  should  know  it,  at  the  time  the  testimony  is 
delivered,  the  party  is  presumed  to  have  waived  his  objection. 

The  rule  in  this  regard  is  very  clearly  stated,  and  the  cases  in 
this  state  collected  in  the  opinion  of  Mr.  Justice  Van  Syckel,  in 
the  case  of  Berryman  v.  Graham,  6  O.  E.  Gr.  370,  decided  in 
this  court. 

This  rule  was  applied  by  the  court  of  appeals  in  New  York, 
in  a  case  where  the  evidence  of  the  living  party  had  been 
given  concerning  transactions  Avith  a  deceased  party,  as  in  the 
present  case.  The  referee  before  whom  the  cause  was  tried 
struck  it  out.  The  court  after  stating  the  well-settled  rule, 
observed,  that  if  the  adverse  party  desired  to  object  to  transac- 
tions with  the  decedent  he  must  do  so  in  season,  and  not  wait  till 
he  learns  what  they  are,  and  then,  if  they  bear  unfavorably  on 
his  case,  move  to  strike  them  out.      Quin  v.  Lloyd,  4.1  N.  Y.  34-9.  v 

From  these  considerations  I  conclude  that  the  testimony  of 
George  H.  Rowland  should  be  here  regarded  as  standing  in  the 
record. 

But  after  an  examination  of  the  case  of  the  defendants,  which, 
in  my  judgment,  rests  entirely  upon  his  testimony,  I  think  there 
is  an  absence  of  the  requisite  proof  to  support  the  charge  of  an 
usurious  agreement. 

We  have  only  one  side  of  the  story,  as  the  only  other  party  tc 
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the  arraugement  is  silenced  by  death.  In  this  aspect  of  the  case 
the  testimony  should  be  scrutinized  with  care,  and  the  defendant 
should  be  required  to  make  a  convincing  case  before  the  mort- 
gage which  he  gave  to  his  sister  is  declared  void.  I  think  that 
he  has  failed  to  prove,  convincingly,  either  that  there  was  an 
agreement  at  the  time  the  moii:gage  was  executed,  or  that  money 
was  paid  in  excess  of  the  legal  interest,  as  interest.  The  story 
of  Rowland,  the  defendant,  is  that  his  sister  had  the  money 
afterwards  loaned  to  him,  then  invested  at  eight  per  cent,  in 
Ohio,  and  that  she  was  willing  to  bring  it  to  Asbury  Park  and 
loan  it  to  him  if  she  could  realize  the  same  profit  from  it ;  that 
she  followed  some  correspondence  to  this  effect,  by  loaning  the 
money  to  him  with  the  understanding  that  he  should  pay  eight 
per  cent,  for  its  use. 

Now,  all  evidence  of  this  agreement  rests  in  the  detailed  recol- 
lection of  conversations  which  he  says  he  had  with  the  decedent, 
and  with  his  statement  of  the  substance  of  certain  letters  that 
passed  between  them.  He  says  that  she  wrote  to  him  demand- 
ing the  eight  per  cent.,  and  that  he  replied  that  it  was  illegal  in 
this  state,  but  that  he  would  pay  it  if  she  insisted  upon  it,  to 
which  she  replied  that  she  certainly  would  so  insist.  He  pro- 
duces no  letters,  nor  has  he  called  for  any  of  hers,  nor  is  any 
found  among  hers,  in  which  there  is  any  written  evidence  of 
such  a  bargain. 

That  some  conversation  occurred  about  the  rate  per  cent.,  and 
that  the  mortgage  mentioned  that  she  had  been  getting  eight  per 
cent.,  and  would  like  to  receive  as  much  here,  is  probable. 

But  it  is  in  e%'idence  that  she  was  informed  that  such  an 
arrangement  was  illegal  in  New  Jersey,  and  would  render  void 
her  entire  mortgage.  The  notion  of  giving  her  more  than  six 
per  c«nt.  was  opposed  by  Mrs.  Rowland.  When  the  mortgage 
was  made  it  was  for  legal  interest,  and  defendants  say  that  she 
was  again  warned  by  the  lawyer  that  eight  per  cent,  interest 
would  be  a  ground  of  forfeiture  of  her  money.  Now,  this  was 
nearlv  all  the  money  she  had  in  the  world.  In  the  face  of  these 
repeated  warnings  that  she  wotild,  by  the  extra  two  per  cent.,  for- 
feit her  right  to  recover  the  entire  amount,  I  do  not  think  it 
probable  that  she  made  the  agreement  to  that  effect. 
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I  think  that  she  wished  to  come  to  New  Jersey,  where  her 
family  was ;  that  she  wished  to  bring  her  money  with  her,  and 
while  she  would  have  desired  the  same  interest,  if  possible,  here 
as  there,  yet,  in  the  face  of  the  penalty  resulting  from  such  an 
act,  I  do  not  think  it  proven  that  she  made  the  agreement — tliat 
it  ever  became  an  understood  arrangement  that  such  per  cent, 
should  be  paid.  The  payments  made  on  the  mortgage  do  not 
show  such  an  understanding. 

There  are  offered  in  evidence  three  receipts  from  the  mortgagee 
to  the  mortgagor.  There  is  one  dated  March  27th,  1882,  for 
$35  paid  on  account;  another,  dated  May  5th,  1882,  for  $10 
on  account,  and  another,  dated  June  26th,  1882,  for  $25  on 
account. 

Under  the  first  receipt,  there  is  a  memorandum  in  the  hand- 
writing of  the  mortgagee,  to  this  effect : 

"These  are  receipts  for  six  months'  interest,  from  August  12th,  1881,  to 
February  12th,  1882,  six  per  cent." 

This,  he  says,  was  placed  there  to  mislead  his  wife,  who  hand- 
led the  receipts,  and  to  lead  her  to  believe  that  he  was  only 
paying  six  per  cent.  But  the  receipts,  with  his  explanation,  are 
not  inconsistent  with  the  memorandum.  On  February  12th, 
1882,  six  months'  interest  was  due,  amounting  to  $45.  The 
amount  of  the  two  receipts  of  March  and  May  make  up  that 
amount.  There  was  no  interest  due  up  to  the  time  of  her 
death,  according  to  the  terms  of  the  mortgage,  but,  as  the  pre- 
ceding sums  were  paid  after  interest  was  due,  it  was,  I  have  no 
doubt,  her  understanding  that,  as  she  should  have  need  for 
money,  and  it  was  advanced  by  her  brother^  the  mortgagee,  with 
whom  she  was  living,  it  should  be  credited  upon  account  of 
interest  to  accrue  at  the  end  of  the  six  months. 

I  think  it  is  as  probable  that  the  second  $25,  paid  June  26th, 
were  so  paid  on  account  of  legal  interest  to  accrue  in  August 
following,  as  it  is  that  it  was  paid  on  account  of  the  alleged 
unpaid  two  per  cent.  There  were  only  $15  due  for  the  extra 
percentage,  and  here  is  a  payment  of  $25  on  account. 
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Now,  these  are  all  the  payments  for  which  there  are  receipts. 
Rowland,  the  defendant,  says  he  made  an  additional  payment  of 
$5,  after  paying  the  §10  receipted  for  on  May  5th.  But  I  think 
this  is  an  after-thought,  induced  by  the  fact  that  the  additional 
§5  would  make  the  two  payments  equal  a  half-yearly  payment 
of  two  per  cent. 

There  is  also  some  evidence  that  she  paid  bills,  the  money  for 
which,  it  is  claimed,  she  must  have  got  from  Rowland.  But 
there  is  no  evidence  that  she  had  no  pecuniary  means  except  such 
as  existed  in  the  shape  of  this  mortgage.  On  the  contrary,  the 
evidence  is  that  she  had  some  little  money  beyond  the  $1,500. 
She  had  loaned  $50  to  the  defendants,  says  Mrs.  Rowland,  which 
the  husband  paid  back  in  New  York.  Rowland's  own  story  of 
what  he  paid  and  how  he  paid  it,  instead  of  the  receipts  them- 
selves, is  so  unsatisfactory  that  little  certainty  is  to  be  gained 
from  it.  And  it  is  doubtful  whether  the  last  of  the  above  pay- 
ments receipted  for  may  not  have  been  given  for  money  paid  on 
account  of  this  very  loan  of  $50. 

The  account  given  of  a  conversation  alleged  to  have  been 
overheard  by  the  family,  is,  in  my  judgment,  absolutely  worth- 
less as  evidence  of  a  contract. 

I  think  that  the  decree  below  should  be  affirmed. 

Decree  unanimously  affirmed. 


Domestic  Telegraph  and  Telephone  Company  &c., 

appellant. 


V. 


Metropolitan    Telephone    and   Telegraph   Compant 
et  al.,  respondents. 

On  appeal  from  the  order  of  the  v-ice-chancellor,  refusing  a 
preliminary  injunction,  on  bill  and  answer. 


288         COURT  OF  ERRORS  AND  APPEALS.  [40  Eq. 

Domestic  Telegraph  Co.  v.  Metropolitan  Telephone  Co. 

The  opinion  of  Vice-Chancellor  Van  Fleet,  who  advised  the 
order,  is  reported  in  Domestic  Tel.  Co.  y.  Metropolitan  Tel.  Go., 
12  Stew.  Eq.  160. 

No  opinion  on  behalf  of  the  majority  of  the  court  affirming 
the  order  was  delivered  in  this  court. 

Mr.  Henry  Young,  for  appellant. 

The  bill  contains  two  prayers.     The  first  prayer  is : 

"That  the  Metropolitan  Telephone  and  Telegraph  Coinpany  may  be  decreed 
specifically  to  perform  the  contract  sp  made  or  entered  into  by  and  between 
the  Bell  Telephone  Company  of  New  York,  and  assumed  by  the  Metropolitan 
Telephone  and  Telegraph  Company,  with  the  assent  of  your  orator,  by  which 
your  orator  acquired  the  ezclusive  right  to  use  the  Bell  telephone  in  its  said 
territory  ;  and  that  the  Metropolitan  Telephone  and  Telegraph  Company  may 
be  decreed  to  grant  and  execute  with  your  orator  a  renewal  of  your  orator's 
contract  or  license,  or  a  new  contract,  to  carry  on  said  business  in  accordance 
with  the  terms  of  said  contract,  upon  such  terms  as  may  be  determined  by 
this  court." 

The  second  prayer  is  as  follows : 

"  And  that  the  said  Metropolitan  Telephone  and  Telegraph  Company,  and 
the  New  York  and  New  Jersey  Telephone  Company,  their  officers,  agents  and 
workmen,  may  be  enjoined  from  removing  the  telephones  now  in  the  com- 
plainant's possession  ;  from  refusing  to  deliver  to  the  complainant  such  addi- 
tional telephonic  instruments  and  apparatus  as  complainant  may,  from  time  to 
time,  require  for  the  extension  of  its  business ;  from  interrupting  the  com- 
munication between  complainant's  districts  and  other  districts ;  from  establish- 
ing a  district  telephone  exchange,  and  building,  erecting  and  maintaining 
telephonic  lines  or  wires,  poles  and  fixtures  in  complainant's  territory  for  the 
purpose  of  using  the  Bell  telephone,  or  any  improvement  or  modification  of 
the  same,  and  from  interfering  in  any  way  with  the  business  and  property  of 
the  complainant  in  said  territory." 

(1)  We  insist  that  both  of  these  defendants  had  full  notice  of 
complainant's  contract  at  the  time  they  took  the  assignments, 
under  which  they  claim  the  right  to  supersede  the  complainant 
in  the  Newark  district,  and  that  they  are  bound  by  its  terms. 

(2)  That  the  New  York  and  New  Jersey  Telephone  Com- 
pany, one  of  the  defendants,  is  but  a  licensee  of  the  Metropolitan 
company,  and,  if  it   be  permitted,  proposes  "to  conduct  the 
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business  of  a  telephonic  exchange "  in  the  Newark  district  for 
the  Metropolitan  company,  in  the  sense  in  which  tuls  language 
is  used  in  the  complainant's  contract,  as  already  explained. 

(3)  That  the  Metropolitan  company,  being  the  successor  of 
the  Bell  company  of  New  York,  should  be  decreed  to  specifically 
perform  its  contract  with  the  Domestic  company,  it  being  ad- 
mitted that  said  Metropolitan  company  does  not  desire  to  conduct, 
itself,  the  business  of  a  telephonic  exchange  in  the  Newark  dis- 
trict, and  that  this  contract,  by  the  admission  of  the  defendants, 
and  the  proof  adduced  on  the  part  of  the  complainant,  is  a  con- 
tract to  renew  the  license ;  and 

(4)  That  if  the  court  should  have  a  doubt  as  to  the  right  of 
the  complainant  to  obtain,  ultimately,  a  decree  for  specific  per- 
formance, still  the  complainant  is  entitled  to  an  injunction  to  re- 
strain the  New  York  and  New  Jersey  company  from  violating 
that  clause  in  the  complainaut's  contract,  which  provides  that  it 
shall  have  the  right  to  acquire  a  renewal  of  its  license  under  the 
circumstances  which  exist  is  this  case. 

(1)  The  New  York  and  New  Jersey  Telephone  Company  is 
but  a  licensee  of  the  Metropolitan  company.  The  contract  under 
which  it  is  operating  the  New  Jersey  district  outside  of  Newark, 
declares  in  exact  language  that  it  is  a  sublicensee,  and  states  the 
terms  under  which  it  holds  of  the  Metropolitan  company.  If 
this  company  should  be  permitted  now  to  operate  the  Newark 
district  also,  it  would  operate  it  for  or  in  the  stead  of  the  Metro- 
politan compan)^  under  this  liicense,  and  so  violate  an  express 
covenant  in  the  complainant's  agreement. 

(2)  The  further  conclusion  is  manifest  that  both  these  defend- 
ants-had actual  and  precise  knowledge  of  the  complainant's  rights, 
and  that  in  the  agreement  between  themselves  they  did  not  deem 
it  safe  to  overlook  or  disregard  the  contingency  of  the  Domestic 
company  obtaining  a  renewal  of  this  contract. 

(3)  It  further  appears  that  the  defendants  admit  that  the  right 
of  complainant  under  its  contract  to  acquire,  before  any  other 
company,  a  license  to  conduct  such  telephonic  business  in  the 
Newark  district,  is  a  right  to  a  renewal  of  its  contract. 

The   Metropolitan   Telephone   and    Telegraph   Company   is 

19 
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bound  liy  the  covenants  in  the  complainant's  contract,  especially 
a^  it  took  an  assignment  with  notice. 

The  case  most  nearly  analogous  to  that  we  are  considering,  is 
an  agreement  of  renewal  contained  in  a  lease.  Taylor  on  Land, 
and  Ten.  £S7. 

A  covenant  by  the  lessor  that  he  would  renew  at  the  end  of 
his  term,  has  been  adjudged  to  run  with  the  land,  and  to  bind 
the  grantee  of  a  reversion.  So  a  covenant  to  renew  at  the  re- 
quest of  the  lessee,  has  been  held  in  equity  to  run  with  the  estate, 
and  to  oblige  the  lessor  to  renew  at  the  request  of  the  lessee's 
executors.     Roe  v,  Hayley,  12  East  4-69. 

This  familiar  principle  is  further  Mlustrated  in  the  cases  of 
Richardson  v.  Sydenham,  2  Vern.  4-4-6  ;  Earle  Brook  v.  Buckley, 
2  Ves.,  Sr.,  4.9S ;  Iggledon  v.  3Iay,  9  Ves.  325 ;  WiUdnson  v. 
Fettit,  47  Barb.  230  ;  Piggot  v.  Mason,  4  Paige  412  ;  Kerr  on 
Inj.  531. 

"  The  qnestion,"  says  Lord  Cottenham,  in  Tuck  v.  Moxhay, 
18  L.  J.  {Ch.)  83,  "  is  not  whether  the  covenant  runs  with  the 
land,  but  whether  a  party  shall  be  permitted  to  use  the  land  in  a 
manner  inconsistent  with  the  contract  entered  into  by  his  vendor, 
and  with  notice  of  which  he  purchased."  De  3Iattos  v.  Gribson, 
4  De  G.  &  J.  282  ;  Messageries  Imperiales  v.  Baines,  11  W.  R. 
322;  S.  a,  7  L.  T.  {N.  S.)  763  ;  Earl  of  LindsUy  v.  Gi-eat 
Northern  R.  R.  Co.,  10  Hare  64-3 ;  New  York  and  Greenwood 
Lake  R.  R.  Co.  v.  Stanley,  7  Stew.  Eq.  55,  and  8  Stew.  Eg.  28  ; 
Haughwout  v.  Murphy,  6  C.  E.  Cr.  118. 

Tlie  vice-chancellor  says :  "  Construed  for  the  complainant  a.s 
favorably  as  its  language  will  warrant,  it  is  manifest  that  all 
the  covenant  gives  the  complainant  is  the  first  right  to  make 
a  bargain  for  a  new  license.  Such  covenant  cannot  be  enforced 
ill  equity." 

No  authority  is  cited  in  support  of  the  view,  and  it  is  sub- 
mitted that  it  is  contrary  to  the  established  rules.  The  case  of 
Cutting  v.  Dana,  10  C.  E.  Or.  265,  and  other  cases  already 
cited,  fully  sustain  the  position  that  a  court  of  equity  may,  in 
proper  cases,  enforce  the  performance  of  contracts  of  this  char- 
acter. 

It  is  evident,  however,  that  the  vice-chancellor  concludes  that 
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the  contract  in  question  cannot  be  enforced,  because  he  thinks 
that  it  is  not  sufficiently  definite  in  its  terms. 

But  is  this  true?  Adopting  the  most  rigid  construction 
iigainst  the  complainant,  it  is  manifest  that  there  is  nothing  un- 
certain about  the  proposition  we  seek  to  have  enforced.  That 
proposition  is  positive  and  unambiguous.  It  is  that  the  Metro- 
politan company  should  be  compelled,  in  conformity  with  the 
strict  letter  of  its  contract,  to  fix  the  terms  under  which  the  com- 
plainants may  acquire  a  new  license  in  the  Newark  district. 

It  does  not  appear,  nor  can  it  appear,  at  this  stage  of  the  case, 
that  the  terms  so  fixed  would  not  be  accepted  by  the  complain- 
ants. 

If  it  be  said  that  under  such  circumstances  the  Metropolitan 
company  may  fix  such  exorbitant  rates  as  would  render  their 
acceptance  impossible,  I  answer  : 

(1)  The  court  should  assume  that  the  defendants  will  carry 
into  effect  not  only  the  letter  but  the  spirit  of  their  agreement, 
especially  as  the  Metropolitan  company  has  bound  itself,  as  will 
presently  appear,  in  its  contract  with  the  parent  organization, 
not  to  exact  more  than  certain  fixed  and  definite  charges  from 
its  sublicensees ;  and 

(2)  A  court  cf  equity  should  not  withhold  its  hand  until  it 
has  exhausted  its  power. 

If  the  court  should  decree  specific  performance,  and  it  here- 
after appears  that  the  terms  fixed  by  the  Metropolitan  company 
are  exorbitant,  it  may  be  (in  the  \4ew  of  the  case  wliich  we  are 
now  presenting)  that  a  court  of  equity  cannot  change  them. 
But  it  should  not  refuse  to  exert  all  the  power  that  it  possesses 
up  to  that  time.  Kerr  on  Inj.  293 ;  Jewett  v.  Dringer,  3  Stew. 
Eq.  310;  Doeker  v.  Somes,  2  Myl  &  K.  674,. 

Observe  that,  by  the  contract  in  question,  the  charges  for  the 
use  of  telephones  on  renewal  were  not  to  be  fixed  by  the  parties. 
If  such  had  been  the  agreement  and  the  parties  failed  to  agree 
upon  the  price,  the  court  could  not  enforce  the  contract,  because 
the  parties  had  failed  to  agree  in  a  material  particular.  In  such 
a  case  the  court  is  powerless  to  ascertain,  by  extrinsic  methods, 
what  would  be  proper  charges  for  renewal,  and  then  enforce  the 
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contract.  For  that  would  be  enforcing,  not  the  contract  which 
the  parties  had  made,  but  some  other  contract.  MeKibbin  v. 
Brmvn,  1  McCart  1,  4^8;  Potts  v.  Whitehead,  5  C.  E.  Gr.  65; 
Whitlock  V.  Duffidd,  S6  Wend.  55. 

In  the  case  last  cited  the  renewal  was  to  be  upon  terms  which 
the  lessor  might  think  proper,  and  the  leSvSee  should  approve.  This 
case  is  relied  on  by  the  defendants,  yet,  in  effect,  it  provides  for 
an  agreement  between  the  parties,  and  falls  within  the  rule  stated. 

But  there  is  a  well-recognized  distinction  between  such  cases 
and  those  where  it  was  clearly  the  understanding  and  agreement 
of  the  parties  that  the  price  fixed  for  renewal  should  be  fair, 
even  though  a  particular  method  of  fixing  the  price  be  stated  in 
the  agreement  which  provides  for  renewal. 

Courts  find  no  difficulty  in  enforcing  the  performance  of  con- 
tracts, if  it  can  be  done  consistently  with  the  obvious  intention 
of  the  parties.  Fry  on  Spec.  Perf.  §  S17  ;  Gourlay  v.  Duke  of 
Somerset,  19  Ves.  529  ;  Emery  v.  Wade,  5  Ves.  SIfJS ;  Van  Doren 
V.  Robinson,  1  G.  E.  Gr.  256. 

"  Where  the  contract  is  that  the  land  should  be  conveyed 
*  *  *  at  a  fair  valuation,  the  court  will  direct  the  valuation 
to  be  made  by  a  master,  and  will  enforce  the  execution  of  the 
contract.  This  class  of  cases  has  given  rise  to  some  conflict  of 
opinion,  and  the  line  which  marks  the  limits  of  the  court's  exer- 
cise of  jurisdiction  is  not  fairly  defined.  The  true  principle  seems 
to  be  tliat  whenever  the  price  to  be  paid  can  be  ascertained,  in 
consistency  with  the  terms  of  the  contract,  performance  will  be 
enforced."  JacJcson  v.  Jackson,  19  Eng.  L.  &  Eq.  5If5 ;  Park- 
hurst  V.  Van  Cortlandt,  IJp  Johns.  15  ;  City  of  Providence  v.  St. 
Johns  Jjodge,  2  R.  I.  JfB ;  hovering  v.  Fogg,  18  Pick.  54-0. 

Certainly  no  difficulty  can  arise  from  the  fact  that  the  term 
for  which  the  renewal  shall  be  made  is  not  expressed  in  the 
agreement.  Fry  on  Spec.  Perf.  §  324  ;  Piggot  v.  Mason,  1  Paige 
1^12. 

Where  a  contract  is  made  between  two  persons  for  the  benefit 
of  the  third,  to  which  he  is  a  stranger,  such  third  person  is  en- 
titled to  equitable  redress  for  the  violation  thereof.  Burr  v. 
Beefrs,  2Jf.  N.  Y.  178  ;  Lawrence  v.  Fox,  20  N.  Y.  268 ;   Crmvell 
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V.  Currier,  12  C.  E.  Gr.  152 ;  Kirkpatriok  v.  Peshine,  9  C.  E. 
Gr.  214. 

But  it  is  not  necessary  that  I  should  consider  further  the  ques- 
tion whether  or  not  this  court  will  ultimately  decree  specific  per- 
formance of  this  contract.  It  is  enough  if  the  complainants  have 
presented  a  prima  facie  case.  High  on  Inj.  §  70S  ;  Great  West- 
ern Railway  Co.  v.  Benningham  and  Oxford  Junction  R.  R.  Co., 
2  Phil.  597;  Pmoell  v.  Lloyd,  1  Y.  &  J.  4^7 ;  Atwood  v. 
Barham,  2  Russ.  186 ;  Boston  Franhlinite  Co.  v.  New  Jersey 
Zinc  Co.,  2  Beas.  215 ;  Fulton  v.  Greacen,  9  Stew.  Eq.  216  ; 
New  Jersey  Zinc  and  Iron  Co.  v.  Trotter,  11  Stew.  Eq.  S ;  see, 
also,  Scoti  V.  Ames,  3  Stock.  261 ;  Greenin  v.  Hoey,  1  Stock. 
137 ;  Stick  v.  HuUon,  3  Stew.  Eq.  579;  Pope  v.  Bdl,  8  Stew. 
Eq.l. 

But  (4)  there  is  another  most  important  consideration,  to  which 
I  desire  to  direct  the  attention  of  the  court.  The  covenant  in 
the  contract  is  that  the  Domestic  company  should  have  the  first 
right  to  acquire  this  license  or  agency.  This  license  was  to  be 
exclusive,  of  course;  otherwise,  nothing  would  be  gained  by 
*'  having  the  first  right." 

But,  in  this  covenant,  there  is  a  clear  implication  that  no  other 
company  should  conduct  the  telephone  business  in  the  Newark 
district,  until  the  Domestic  company  had  had  an  opportunity  to 
acquire  a  new  license.  Yet  the  defendant,  the  New  York  and 
New  Jersey  Telephone  Company,  in  violation  of  complainant's 
contract,  and  with  notice  thereof,  is  attempting  to  establish  a 
telephone  exchange  in  this  district. 

It  is  manifest  that  the  court  should  restrain  this  defendant 
from  doing  what,  by  the  covenant  in  this  contract,  it  may  not 
lawfully  do. 

There  was,  until  a  comparatively  recent  period,  much  doubt, 
in  the  authorities,  as  to  whether  a  court  would  enforce,  by  in- 
junction, the  negative  part  of  an  agreement  containing  both 
affirmative  and  negative  stipulations,  unless  the  affirmative  part 
of  the  agreement  was  of  such  a  nature  that  it  could  be  specific- 
ally enforced  by  decree.  Dane  v.  Newdigate,  10  Ves.  192; 
Jjumley  v.  Wagner,  1  Be  G.,  M.  &  G.  6O4. ;  Kerr  on  Inj.  521- 
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523 ;  3Iontague  v.  Flodon,  L.  R.  {16  Eq.)  189  ;  see,  especially, 
PiggoU  v.  Stratton,  1  Be  G.,  F.  &  J.  33 ;  3  Pomeroy  Eq.  Jur. 
37 Jf.  §  13  note  2 ;  Manhattan  Manuf.  Co.  v.  Neiv  Jersey  Stock 
Yard  Co.,  8  C.  E.  Gr.  161. 

These  authorities  abundantly  establish  the  rule  that  a  court 
of  equity  will  restrain  a  defendant  from  violating  the  implied 
negative  provision  of  a  covenant,  even  though  the  affirmative 
provision  cannot  be  specifically  enforced. 

The  defendant,  the  New  York  and  New  Jersey  Telephone 
Company,  admits,  in  its  answers,  that  it  proposes  to  conduct  the 
telephone  business  in  the  Newark  district.  Such  an  attempt  at 
present  is  in  clear  violation  of  the  complainant's  contract,  and 
should  be  restrained  by  this  court. 

The  court  will  not  fail  to  remark  that  if  the  injunction  which 
we  seek  be  denied,  the  business  of  the  complainants  will  be  at 
once  sacrificed  ;  its  telephones  will  be  removed  ;  its  plant  isolated, 
and  an  injury  sustained  which  cannot  be  repaired,  even  if  the 
court,  on  final  hearing,  should  grant  the  prayer  of  the  bill. 

3Ir.  Thomas  N.  McCarter,  for  appellant. 

The  first  and  principal  ground  on  which  defendants  place  their 
contention  that  the  court  cannot  restrain  them  as  prayed  by  the 
complainant,  is  that  our  bill  is  a  bill  for  specific  performance, 
and  that  the  contract  of  which  we  pray  such  performance  is  too 
uncertain  and  vague  to  be  the  subject  of  such  relief. 

The  contention  is,  that  because  the  agreement  provides  that 
the  Metropolitan  company  is  to  fix  the  terms  of  the  renewal, 
such  provision  renders  it  incapable  of  enforcement. 

We  will  not  attempt  to  impugn  the  authority  of  the  numerous 
decisions  cited  by  defendants'  counsel,  or  to  overturn  the  well- 
established  rule  laid  down  in  McKibbon  v.  Brown,  1  MoCart. 
13,  that  a  court  will  not  make  a  contract  for  the  parties,  or  com- 
pel them  to  perform  one  to  which  they  have  not  themselves 
agreed. 

We  do  not  ask  the  court  to  decree  the  performance  by  the 
Metropolitan  company  of  anything  which  it  has  not  distinct!  jr 
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agreed  to  do.  If,  when  all  that  is  done,  it  turns  out  that  we 
cannot  have  relief,  it  will  be  time  enough  so  to  decide. 

The  proper  rule  is  laid  down  in  Pom.  on  Cont.  §§  I4B,  lJf.9. 

The  point  of  this  is,  that  when  the  parties  have  not  fixed  the 
price,  but  have  provided  in  the  contract  a  method  of  determining 
it,  the  contract  is  never  held  incomplete  until  the  stipulated 
method  is  unavailable,  or,  having  been  resorted  to,  has  failed. 

This  is  fully  recognized  by  Chancellor  Green,  in  McKibbon  v. 
Brown,  1  McCart.  13,  HO  ;  Brmmx  v.  Bellows,  4.  Pick  I84,;  see, 
also,  Morgan  v.  Millman,  18  Eng.  L.  210 ;  Mules  v.  Gervey, 
14-  Ves.  4O6,  4O8  ;  Jackson  v.  Jackson,  19  Eng.  L.  &  Eq.  54.6  ; 
Gregory  v.  Michele,  17  Ves.  330-382;  Dike  v.  Green,  4  B.  I. 
S97. 

The  latter  authorities  cited  show  how  ready  a  court  of  equity 
will  be  in  all  proper  cases  to  interpose,  to  fix  a  price,  even  when, 
by  accident  or  by  the  inequitable  procurement  of  the  other  party, 
the  means  pointed  out  by  the  contract  have  failed. 

Thus  far  I  have  discussed  the  question  as  if  this  case  were  on 
final  hearing.  Such  is  not  the  case.  All  the  cases  cited,  except 
McKibbon  v.  Brown,  from  New  Jersey,  ^^'ere  on  final  hearing. 
In  McKibbon  v.  Brown,  the  impossibility  of  coming  to  an  agree- 
ment had  been  reached.  The  parties  had  failed,  and  there  was 
no  other  resort.  So,  in  the  case  of  Whitlock  v.  Duffidd,  2  Edw. 
Ck.  366,  there  was  an  entire  and  total  failure  to  agree.  Can  it  be 
pretended  that  in  that  case,  if  the  tenant  liad  accepted  the  terms 
oifered  by  the  landlord,  there  would  have  been  any  doubt  about 
the  terms ;  or  that  after  their  acceptance  the  lessor  could  have 
flown  from  his  offer  ?  Would  not  specific  performance  have  been 
decreed  in  such  a  case  ?  Why  not  ?  Where  is  the  uncertainty  ? 
Has  not  that  which  was  before  uncei*tain  been  rendered  certain 
in  the  very  m-ode  pointed  out  by  the  contract  ?  At  any  rate, 
could  he,  after  that,  turn  around  and  lease  it  to  another  on  terms 
to  which  we  were  willing  to  agree,  or  on  terms  more  favorable 
to  the  tenant  ? 

From  the  time  the  contract  is  made  the  bargainor  holds  the 
property  to  which  it  relates,  subject  to  a  trust  in  favor  of  the 
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bargainee,  which  a  court  of  equity  will  follow  and  enforce  against 
any  vendee  with  notice,  no  matter  how  circuitous,  dark  or  crooked 
the  road  may  be  which  the  court  has  to  travel  to  accomplish  it. 
PlgoU  V.  Stratton,  1  Be  G.,  F.  &  J.  33;  Thornton  v.  Court,  3 
Be  G.,  M.  &  G.  293. 

Our  argument  thus  far  has  been  in  support  of  our  right  to  a 
decree  for  a  specific  performance  of  the  affirmative  part  of  this 
covenant. 

Should  we  fail  in  that,  it  by  no  means  follows  that  we  are 
not  entitled  to  an  injunction. 

The  cases  cited  in  Mr.  Young's  brief  show  that  courts  now 
indirectly  enforce  the  agreement  negatively,  by  enjoining  its 
breach,  and  forbidding  the  doing  of  the  acts  which,  without  the 
contract,  would  be  lawful. 

I  refer  further  on  that  point  to  Bovell  v.  Bennett,  L.  JR.  {32 
Ch.  Biv.)  835. 

In  this  case  a  contract  for  the  sale  of  chattels  to  plaintiff  con- 
tained an  express  stipulation  not  to  sell  to  any  other  manu- 
facturer. The  court  granted  an  injunction  to  restrain  the  breach 
of  the  negative  stipulation,  although  the  affirmative  part  of  the 
contract  was  one  of  which  specific  performance  would  not  have 
been  decreed. 

Fry,  J.,  discusses  all  the  cases,  especially  the  case  of  Lumley 
V.  Wagner,  1  Be  G.,  M.  &  G.  604-  >'  see,  also,  Western  Union  Tel. 
Co.  V.  Union  Pac.  R.  R.  Co.,  3  Fed.  Rep.  4^9. 

On  the  point  that  an  injunction  will  be  retained  until  the  final 
hearing,  in  addition  to  Mr.  Young's  cases,  are  Western  Union  Tel. 
Co.  V.  St.  Jos.  &  W.  R.  R.  Co.,  3  Fed.  Rep.  J^4  \  5 ;  At.  & 
Pac.  Td.  Co.  V.  U.  P.  Ry.  Co.,  1  Fed.  Rep.  754;  ■^'im.  Union 
Tel.  Co.  V.  U.  P.  Ry.  Co.,  1  McCrary  188. 

In  MeKibbon  v.  Brown,  1  MoQxrt.  13,  the  court  held,  plainly, 
that  the  contract  to  renew  could  never  be  enforced,  because  too 
uncertain,  and  dissolved  the  injunction,  but  said:  "If  I  had 
any  real  doubt,  I  would  hold  the  injunction  till  final  hearing." 
New  Jersey  Zinc  and  Iron  Co.  v.  Trotter,  11  Stew.  Eq.  3. 
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Mr.  J.  D.  Bedle,  for  respondents. 

I.  This  bill  is  filed  to  compel  the  making  of  a  new  contract 
for  renewal  of  a  license  and  business  agreement,  under  a  clause 
destitute  of  all  terms,  and  containing  not  even  a  single  provision 
upon  which  to  base  a  contract. 

Section  11  of  the  original  contract  reads  as  follows : 

"If,  at  the  expiration  of  the  above  period  of  five  (5)  years,  the  party  of  the 
first  part  shall  not  desire  to  conduct  the  businessof  telephonic  district  exchange 
directly  within  said  district  of  the  party  of  the  second  part,  or  of  merging 
said  district  into  some  other  district,  but  shall,  on  the  contrary,  desire  to  have 
such  business  conducted  for  it,  then  and  in  such  case  the  party  of  the  second 
part  shall  have  the  first  right  of  acquiring  the  license  or  agency  to  conduct 
such  business,  at  such  rate  or  rental,  and  upon  such  terms,  as  may  then  be  fixed 
and  determined  by  said  party  of  the  first  part." 

The  effect  of  the  covenant  in  question  is  settled  by  two  cases, 
McKihbon  v.  Brown,  1  McCart  13;  S.  G,  2  McCaH.  498; 
Duffield  V.  Whitloek,  26  Wend.  55. 

It  is  said  by  Chancellor  Green,  in  Van  Doran  v.  Robinson,  1 
C.  E.  Gi\  259,  that  McKibhon  v.  Brovm  was  warmly  contested 
both  in  the  court  of  chancery  and  in  the  court  of  appeals.  There 
was  no  opinion  written  in  the  court  of  appeals,  but  that  of  the 
court  of  chancery  is  exhaustive.  The  bill  was  filed  to  compel  a 
renewal  of  a  lease.  The  stipulation  upon  which  the  claim  was 
based  gave  the  privilege  of  re-leasing  upon  the  same  terms,  ex- 
cept that  the  rent  should  be  $7,000  per  annum,  and  the  lessee 
should  purchase  the  furniture  at  cost,  less  $250,  and  that  the 
times  (or  terms)  or  credits  to  be  given  by  the  defendant  to  the 
complainant  should  be  the  subject  of  arrangement  between  the 
parties. 

It  will  be  seen  from  the  case  that  the  difference  between  the 
parties  was  only  one  of  terms  as  to  the  payment  of  the  price  of 
the  furniture,  which  was  about  $18,000.  The  parties  were  un- 
able to  complete  their  negotiations  as  to  these,  the  complainant 
insisting  that  the  terms  exacted  by  the  defendant  were  unreason- 
able and  unjust,  and  the  court  was  asked  to  fix  such  times  and 
credits  of  payment  as  the  court  should  deem  reasonable  and  just. 
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The  preliminary  injunction  was  dissolved  on  motion,  the  court 
saying,  among  other  things,  that  "  no  specific  performance  of  a 
contract  can  be  decreed  in  equity  unless  the  contract  be  actually 
concluded  and  be  certain  in  all  its  parts.  If  the  matter  still  rests 
in  treaty,  or  if  the  agreement  in  any  material  particular  be  un- 
certain or  undefined,  equity  will  not  interfere." 

Dujield  V.  Whitlock  is  found  first  reported  in  2  Edw.  Ch.  366, 
where  McCoun,  V.  C,  overruled  a  demurrer  to  the  bill,  but  he 
was  afterwards  overruled  both  iu  the  court  of  chancery  (i  Hoff. 
Ch.  110),  and  in  the  court  of  appeals  {25  Wend.  55). 

To  show  how  rigidly  the  rule  that  no  contract  will  be  en- 
forced, of  which  any  material  part  has  to  be  settled  by  negotia- 
tion between  the  parties,  has  been  adhered  to  in  this  state,  I  refer 
to  the  following  cases :  Brown  v.  Brown,  6  Stew.  Eq.  650 ; 
Potts  V.  Whitehead,  5  C.  E.  Gr.  55;  S.  C,  8  C.  E.  Gr.  512. 

Reference  is  also  made  to  the  following  cases  in  New  York : 
Trojcy  v.  Albany  Ex.  Co.,  7  N.  Y.  ]j7Jf ;  W.  Trans.  Co.  v.  Lan- 
ding, Jfi  N.  Y.  499. 

II.  But  it  is  said  that  the  complainant  may  have  sufficient 
assistance  from  paragraph  16  in  the  contract — 

"  In  the  event  of  disagreement  between  the  parties  hereto  arising  out  of  this 
contract  or  any  clause  thereof,  such  matter  of  disagreement,  unless  it  can  be 
mutually  and  satisfactorily  adjusted,  shall  be  submitted  to  and  determined  by 
arbitration  in  the  manner  as  provided  in  section  10  hereof." 

The  opinion  of  the  vice-chancellor,  it  seems  to  me,  is  conclu- 
sive that  this  provision  is  inapplicable  to  the  paragraph  under 
which  the  new  license  or  contract  is  claimed. 

Courts  of  equity  will  not  enforce  specific  performance  of  an 
agreement  to  refer  matters  in  controversy.  Nor  will  they  compel 
arbitrators  to  make  an  award.  Story's  Eq.  Jur.  §  1^57 ;  Mc- 
Kihhon  v.  Brown,  2  MeCart.  4,98 ;  Street  v.  Rigby,  6  Ves.  815. 

III.  Paragraph  11  of  the  contract  could  not  prevent  the  Bell 
Telephone  Company  of  New  York  from  selling  and  disposing 
of  its  business  and  its  rights  to  the  use  of  the  Bell  patent.     The 
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biisiuess  of  tliat  company  and  its  rights  under  the  patent  were 
transferred  to  the  Metropolitan  Telephone  and  Telegraph  Com- 
pany, which  company  now  owns  the  territory  and  business  in 
the  city  of  New  York,  while  that  part  thereof  within  the  state 
of  New  Jersey  and  Long  Island  is  owned  by  the  New  York  and 
New  Jersey  Telephone  Company,  and  came  to  it  through  inter- 
mediate transfers  from  the  Metropolitan  Telephone  and  Tele- 
graph Company. 

There  is  no  covenant,  express  or  implied,  that  the  Bell  com- 
pany should  continue  to  own  the  license  or  patent.  The  impli- 
cations are  to  the  contrary,  and  that  the  Bell  company  might 
become  so  situated  that  no  new  contract  could  be  expected  to  be 
made  at  the  expiration  of  the  five  years. 

What  are  the  conditions  in  paragraph  11,  of  having  "  the  first 
right  of  acquiring  the  license  or  agency  to  conduct  such  busi- 
ness ?  " 

First.  That  the  party  of  the  first  part  shall  not  desire  to  con- 
duct the  business  of  telephonic  district  exchange  directly  within 
said  district. 

Second.  Or,  of  merging  said  district  into  some  other  district. 

Third.  But  shall,  on  the  contrary,  desire  to  have  such  busi- 
ness conducted  for  it. 

The  Metropolitan  company  became  absolute  owner  of  the 
territory  described  as  aforesaid,  and  of  the  rights  and  property 
of  the  Bell  Telephone  Company  of  New  York  therein,  and  had 
obtained  from  the  American  Bell  Telephone  Company,  the  par- 
ent company,  a  license  covering  the  whole  of  said  territory,  and 
within  which  it  owned  and  operated  very  extensive  and  valuable 
telephone  lines. 

This  condition  of  things  was  absolutely  inconsistent  with  any 
obligation  arising  out  of  paragraph  11  of  the  complainant's 
contract  to  renew  the  agreement.  The  Bell  Telephone  Company 
did  not  desire  to  have  the  business  conducted  for  it,  for  it  sold 
out  the  same,  and  all  its  license  rights  had  become  vested  in  the 
Metropolitan  company.  This  paragraph  was  not  restrictive 
upon  the  power  of  sale  and  transfer,  and  the  covenant  wa.s  alone 
personal  to  the  Bell  Telephone  Company. 
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In  the  very  nature  of  things  the  covenant  did  not  run,  so  to 
speak,  against  the  vendee.  It  in  no  sense  compelled  the  Bell 
company  to  continue  to  be  owner,  or,  in  making  a  sale  or  trans- 
fer, to  require  the  vendee  to  create  the  complainant  its  agent  or 
licensee,  and  the  same  principle  would  alike  apply  to  all  subse- 
quent transfers. 

IV.  The  title  of  the  New  York  and  New  Jersey  Telephone 
Company  (the  other  defendant)  was  acquired  from  the  New  Jer- 
sey Telephone  Company,  which  latter  company  obtained  its  title 
from  the  Metropolitan  Telephone  and  Telegraph  Company  and 
the  Metropolitan  District  Telephone  Company.  The  Metropoli- 
tan Telephone  and  Telegraph  Company  transferred  its  property 
and  business  outside  of  the  city  of  New  York  to  the  Metropoli- 
tan District  Telegraph  Company,  and  that  part  of  the  same  in 
New  Jersey  was  transferred  by  the  Metropolitan  District  Tele- 
graph Company  to  the  New  Jersey  Telephone  Company. 

The  New  Jersey  company  became  entitled  to  the  territory 
included  in  the  Newark  district,  and  to  merge  the  same  with 
the  rest  of  the  territory  in  New  Jersey,  unless  an  extension  or 
renewal  should  be  compelled. 

The  New  Jersey  company  became  entitled  to  the  Newark  ter- 
ritory, subject  only  to  any  right  that  the  complainant  might  have 
under  its  contract  to  compel  a  new  one. 

The  New  Jersey  company  became  consolidated  with  the  New 
York  and  Ncav  Jersey  Telephone  Company,  which  latter  com- 
pany had  absorbed  the  Long  Island  territory  and  company,  so 
that  the  defendant,  the  New  York  and  New  Jersey  Telephone 
Company,  now  embraces  within  its  territory  the  whole  of  New 
Jersey  within  the  radius  aforesaid,  including  Monmouth  county 
and  Long  Island  aforesaid. 

By  an  agreement  of  June  15th,  1883,  the  Metropolitan  Tele- 
phone and  Telegraph  Company  assented  to  the  consolidation 
aforesaid  and  the  acquiring  of  the  property  mentioned  in  the  two 
agreements  of  October  2d,  1882,  by  the  New  York  and  New 
Jersey  Telephone  Company. 

The  New  York   and   New   Jersey   Telephone   Company   is 
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entitled,  by  virtue  of  its  transfers  and  contracts,  to  all  the  rights 
of  the  Metropolitan  Telephone  Company  in  the  whole  of  the 
New  Jersey  territory,  and  if  it  is  subject  to  the  liabilities  of  the 
latter  company,  it  is  also  entitled  to  its  benefits  and  privileges  ; 
therefore 

V.  If  the  New  York  and  New  Jersey  Telephone  Company 
desires  to  conduct  the  business  of  telephonic  district  exchange 
directly  within  the  Newark  district,  or  to  merge  said  district  into 
some  other  district,  and  does  not  desire  to  have  such  business 
conducted  for  it,  then  there  can  be  no  pretence  whatever  of  any 
right  in  the  complainant  to  a  new  contract. 

The  following  dissenting  opinion  was  delivered  by 

Magie,  J. 

My  examination  of  this  case  constrains  me  to  a  conclusion 
.T5"erent  from  that  reached  by  a  majority  of  this  court.  It  seems 
Trop^r  that  I  should  briefly  state  the  reasons  for  my  conclusion. 

Appellant  invoked  the  aid  of  a  court  of  equity  for  relief  upon 
a  contract  between  it  and  the  Bell  Telephone  Company  of  New 
York.  The  contract  provided  for  the  conduct  of  a  telephone 
business  in  a  certain  district  for  a  period  of  five  years,  and  con- 
tained the  foilcwing  clause : 

"  llth.  If,  at  the  expiration  of  the  above  period  of  five  (5)  years,  the  party 
of  the  first  part  [the  Bell  Telephone  Company  of  New  York]  shall  not  desire 
to  conduct  the  business  of  telephonic  district  exchange  directly  within  said 
district  of  the  party  of  the  secoad  part,  or  of  merging  said  district  into  some 
other  district,  but  shall,  on  the  contrary,  desire  to  have  such  business  con- 
ducted for  it,  then  and  in  such  case  the  party  of  the  second  part  shall  have  the 
first  right  of  acquiring  the  license  or  agency  to  conduct  such  business  at  such 
rate  or  rental,  and  upon  such  terms,  as  may  then  be  fixed  and  determined  by 
said  party  of  the  first  part." 

Appellant's  claim  for  relief  is  based  on  the  provisions  con- 
tained in  this  clause.  In  aid  of  the  relief  it  sought,  it  applied 
to  the  court  below  for  a  preliminary  injunction,  which  was  re- 
fused, and  the  propriety  of  such  refusal  is  the  question  presented 
by  this  appeal. 
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I  shall  assume  that  if  appellant  appears,  upon  the  facts  dis- 
closed in  its  bill  and  the  answers  of  respondents,  and  the  affida- 
vits annexed  to  each,  to  be  entitled  to  any  equitable  relief,  look- 
ing to  the  future  conduct  of  the  business  referred  to  in  this  clause, 
a  preliminary  injunction  should  have  issued.  For  it  is  manifest 
that  any  relief  possible  to  be  accorded  appellant  at  the  final  hear- 
ing would  be  valueless  if,  in  the  meantime,  it  could  be  ousted 
from  its  business,  and  its  patrons  and  customers  diverted  to 
other  companies. 

The  question  then  is.  Was  appellant  entitled  to  any  relief  upon 
the  facts  shown  by  the  pleadings,  when  the  application  for  a  pre- 
liminary injunction  was  made? 

I  am  constrained  to  conclude  that  appellant  was  entitled  to 
equitable  relief  under  this  clause. 

In  the  first  place,  it  clearly  appears,  in  my  judgment,  that  the 
Bell  Telephone  Company  of  New  York  did  not  desire  to  con- 
duct the  business  of  telephonic  district  exchange  itself  within  the 
district  in  question,  but  did  desire  to  have  such  business  con- 
ducted for  it.  Its  transfers  of  interest  and  license  were  so  made 
that  this  business  was  considered,  and  the  transferees  took  what 
interest  they  acquired  expressly  subject  to  the  right  which  ap- 
pellant might  have  to  compel  an  extension  or  renewal  of  its  con- 
tract. 

In  the  second  place,  it  also  appears  that  the  Bell  Telephone 
Company  has  not  desired  to  merge  this  district  with  any  other. 
The  various  contracts  show  a  design  to  include  this  district  with 
other  territory  under  the  control  of  one  corporation,  but  I  can 
perceive  nothing  to  indicate  that  the  district  in  question  is  to  be 
enlarged  or  merged  with  any  other,  within  the  meaning  of  this 
clause. 

The  result  is,  that  appellant,  by  the  express  terms  of  the  con- 
tract, is  entitled  to  the  first  right  to  acquire  the  license  or  agency 
to  conduct  such  business — i.  e.,  the  business  which  it  had  been 
conducting  under  the  same  contract. 

But  it  is  urged  that  such  a  contract  cannot  be  enforced  f:>r 
want  of  certainty  in  respect  to  its  terms.  In  my  judgment,  the 
objection  cannot  prevail.     It  is  true  that  the  clause  contains  the 
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extraordinary  stipulation  that  the  license  or  agency  which  appel- 
lant has  the  first  right  to  acquire,  is  to  be  on  such  terms  as  shall 
be  fixed  and  determinc'l  by  the  Bell  Telephone  Company. 

In  dealing  with  this  most  unusual  contract,  I  do  not  propose 
to  examine  the  point  pressed  on  the  argument,  respecting  the 
applicability  of  arbitration  clauses  in  this  contract,  to  a  case  of 
disagreement  respecting  the  terms  for  the  future  conduct  of  the 
business.  Nor  do  I  enter  into  the  question  of  the  court's  power, 
if  the  terms  fixed  shall  be  unconscionable.  Taking  the  lan- 
guage as  it  is,  it  is  a  contract  to  give  an  option  to  acquire  a  con- 
tract to  do  a  specified  work  on  terms  which  are  to  be  fixed  by 
one  of  the  parties.  If  those  terms  have  been  fixed  in  the  pre- 
scribed manner,  then  there  is  no  longer  any  uncertainty,  and 
the  contract  becomes  capable  of  specific  performance,  if  the  party 
entitled  to  the  option  accepts  the  terms  and  asks  performance. 

The  contracts  disclosed  by  the  answer  are  such  that  it  is 
argued  that  terms  on  which  the  business  covered  by  this  clause 
may  be  conducted,  have  been  fixed.  Whether  these  terms  are 
such  as  appellant  can  perform  is  a  question  not  to  be  considered. 
If  they  relate  to  the  business  in  question — include  no  more  and 
exclude  none — then  appellant  has  a  first  right  to  acquire  the 
business  on  those  terms.  It  is  premature  to  say  it  cannot  do 
what  it  has  had  no  opportunity  to  attempt  to  do. 

In  my  judgment,  the  contracts  do  disclose  the  terms  on  which 
this  business  may  be  conducted.  Upon  those  terms  appellant 
has  a  right  to  a  contract  for  the  conduct  of  this  business ;  in 
other  words,  to  a  specific  performance  of  the  contract  for  a  con- 
tract. 

Such  relief  can  be  afforded  under  appellant's  bill. 

But,  if  I  entertained  a  doubt  whether  the  terms  on  which  the 
business  in  question  may  be  conducted  in  the  future  have  been 
fixed,  I  should  still  conclude  that  appellant  is  entitled  to  some 
relief  In  my  judgment,  it  has  a  right  to  require  them  to  be 
fixed  in  pursuance  of  the  agreement,  and  thereupon  to  enforce  its 
first  right  to  take  the  business  on  these  terms. 

Where  contracts  have  left  terms  to  be  fixed  by  arbitration,  and 
one  of  the  contracting,  parties  luis  refused  to  enter  into  the  arbi- 


304         COURT  OF  ERRORS  AND  APPEALS.  [40  Eq. 

Domestic  Telegraph  Co.  v.  Metropolitan  Telephone  Co. 

tratioii  according  to  the  contract,  courts  of  equity  have  declined 
to  compel  the  refusing  party  to  enter  into  the  arbitration  he  has 
contracted  for.  This  refusal,  I  apprehend,  is  grounded  on  the 
general  rule  that  courts  of  equity  will  not  specifically  enforce  an 
agreement  to  submit  any  matter  of  difference  between  parties  to 
such  a  tribunal.  But  the  contract  before  us  differs.  The  con- 
tracting party  has  stipulated  to  fix  terms  not  by  the  adjudication 
of  others,  but  by  its  own  judgment.  I  can  perceive  no  reason 
why  it  should  not  be  compelled  to  perform  this  solemn  stipu- 
lation. The  court  should  not  be  deterred  from  according;  at 
least  this  measure  of  relief  upon  this  unusual  contract,  by  the 
suggestion  that  terms  will  be  fixed  such  as  will  render  acceptance 
impossible.  We  have  no  right  to  assume  that  the  respondents 
will  fix  unconscionable  or  exorbitant  terms.  At  ail  events,  ap- 
pellant has  a  right  to  know  the  terms  fixed.  If  they  are  such 
that  he  cannot  accept  them,  and  the  business  is  afterwards  granted 
to  others  on  easier  or  better  terms,  it  can  hardly  be  possible  that 
appellant  would  be  remediless. 

I  conclude,  therefore,  that  appellant  is  entitled  to  some  relief 
in  either  view  that  can  be  taken  of  the  subject,  and,  therefore, 
the  preliminary  injunction  asked  for  ought  to  have  been  allowed. 
[  am  constrained  to  vote  for  the  reversal  of  the  decree  below. 

For  affirmance — The  Chief-Justice,  Dixon,  Parker, 
Reed,  Clement,  Cole,  Whitaker — 7. 

For  reversal — Depue,  Maqie,  Scuddee,  Beown,  Pateb- 

80N — 5, 
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"Washington  L.  Tyson  et  ux.,  appellants, 

V. 

John  S.  Applegate,  receiver,  respondent. 

1.  A  receiver  filed  a  bill  in  his  own  name  to  foreclose  a  mortgage  made  to  A 
in  trust  for  B.  To  establish  his  right  to  foreclose,  the  bill  relied  on  a  decree 
of  the  court  of  chancery  appointing  him  receiver.  It  not  appearing  by  the 
recitals  of  the  bill  that  the  decree  transferred  to  the  receiver  the  legal  title 
which  A,  as  trustee,  had  in  the  mortgage — Held,  that  A  was  a  necessary  party 
to  the  bill. 

2.  Further  recitals  in  the  bill  justified  the  conclusion  that  the  decree  divested 
B  of  her  interest  in  the  mortgage,  and  vested  that  interest  in  three  persons 
named  in  the  bill. — He/d,  that  B  was  not  a  necessary  party,  but  that  the  three 
persons  in  whom  her  interest  was  vested  were  necessary  parties  to  the  bill. 

3.  The  rule  that  to  a  bill  to  foreclose  a  mortgage  made  to  a  trustee  in  trust, 
the  cestui  que  trust,  as  well  as  the  trustee,  should  be  made  a  party,  is  to  be  ob- 
served when  the  cestuis  que  trustent  are  known,  and  are  not  so  numerous  as  to 
make  it  impossible  or  highly  inconvenient  to  include  them  as  parties. 


On  appeal  from  decree  of  the  chancellor  overruling  a  demurrer 
to  a  bill  of  complaint  for  want  of  parties.  The  chancellor's 
opinion  is  reported  in  Applegate  v.  Tyson,  12  8tew.  Eq.  365. 

3Ir.  R.  Wayne  Parker,  for  appellants. 

According  to  the  statement  of  the  bill,  the  complainant  is  not 
a  receiver  generally  for  the  benefit  of  creditors,  stockholders,  or 
bondholders,  oi  any  other  class  too  numerous  or  too  much 
unknown  to  be  made  parties  to  the  suit.  Although  calleil 
receiver,  he  is  in  reality  trustee  for  distinct  persons  in  a  suit 
wherein  five  persons  appear  to  claim  an  interest  in  this  bond  and 
mortgage.  It  is  averred  directly  in  the  bill  that  three  of  these 
parties  are  entitled  to  the  mortgage,  and  the  moneys  due  thereon, 
and  the  receiver  is,  in  effect,  a  trustee  appointed  by  the  court,  but 
still  a  naked  trustee  for  the  benefit  of  these  three  persons. 

It  is  the  general  rule  that  cestuis  que  trustent  shall  be  made  par- 
ties.    There  is  no  exception  to  this  rule  except  for  cause,  as  that 

20 
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the  persons  are  too  numei'ous  to  be  made  parties,  or  are  known  (as 
in  the  case  of  creditors),  or  in  statutory  receivership  for  insolvent 
corporations,  wherein  the  receiver  talced  the  place  of  the  corpora- 
tion, and  succeeds  to  all  its  rights.  But  in  suoJi  case  as  this, 
where  the  so-called  receiver  is  a  naked  trustee  for  the  benefit  of 
known  parties  (and  all  the  persons  above  named  who  claim  an 
interest  in  the  matter  are  known),  there  is  no  reason  whatever 
why  the  safe  and  ordinary  rules  should  not  be  followed. 

There  is  much  reason  why  they  should  be  made  parties.  The 
reason  of  the  rule  is  that  their  rights  should  be  determined. 
There  may  be  (except  that  we  are  upon  demurrer,  I  would  say 
that  there  will  be)  a  decision  to  be  made  in  this  case  :  first,  as  to 
the  amount  due  on  the  mortgage ;  second,  as  to  the  amount  of 
land  subject  to  it ;  third,  as  to  the  duty  of  these  beneficiaries  to 
release  certain  claims  which  tliey  have  made  against  the  premises 
outside  of  the  mortgages,  and  coutraiy  to  the  court's  decree  limit- 
ing their  rights  to  the  mortgage.  But  whatever  be  the  questions  or 
decree  on  this  mortgage,  it  is  essential  for  their  protection,  and 
for  the  protection  of  the  demurrants,  that  tlie  persons  really 
interested  in  the  mortgage  should  be  before  this  court  on  the 
decree  in  this  case,  and  there  is  no  reason,  either  from  the  number 
of  the  persons  interested  or  otherwise,  why  their  presence  should 
not  be  had  in  this  case. 

The  reason  of  the  I'ule  as  to  parties  is  that  there  may  \je  an 
end  to  the  litigation.  This  is  why  I  insist  that  they  should  be 
parties  in  this  case.  The  solicitor  of  the  receiver  is  their  solicitor 
also.  He  can  secure  their  appearance  without  delay  if  he  would. 
Large  v.  Van  Dor  en,  1  McCart.  208 ;  Cove  v.  Higghui,  10  C. 
E.  Gr.  lej;  Elmer  v.  Loj^er,  10  C.  E.  Gr.  1^75;  31clntire  v. 
E.  <fe  A.  R.  R.  Co.,  11  C  E.  Cr.  4£6 ;  Willink  v.  Morrk  Canal, 
3  Gr.  Ch.  397 ;  Jewell  v.  West  Orange,  9  Stew.  Eq.  4.03;  Ches- 
ter v.  Halliard,  7  Stew.  Eq.  3^1 ;  Story's  Eq.  PI.  207  ;  Stillwell 
V.  McNeely,  1  Gr.  Oh.  305 ;  Van  Vechten  v.  Terry,  2  Johns. 
Ch.  197;  Malin  v.  Malin,  2  Johns.  Ch.  238. 

Mr.  Robert  Allen,  Jr.,  for  respondents. 

On  June  28th,  1884,  there  was  a  final  decree,  admitting  ac^ 
counts  and  rights  of  parties  and  that  the  bond  and  mortgage  in 
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the  custody  of  the  court,  representing  a  portion  of  the  moneys 
due  the  complainants,  be  taken  possession  of  by  John  S.  Apple- 
gate,  the  receiver  appointed  by  the  court  by  that  order ;  that 
the  complainants,  Maria  Louisa  Parker,  Elizabeth  B.  Parker 
and  Samuel  Parker,  are  entitled  to  that  bond  and  mortgage, 
and  that  the  receiver  take  such  measures  as  may  be  necessiiry  to 
realize  the  money  due  thereon. 

None  of  the  parties  have  appealed  from  that  final  decree. 

The  order  appointing  the  receiver  and  the  final  decree  above 
referred  to  is,  per  se,  a  sequestration,  and  gives  the  complainants 
and  the  receiver  all  necessary  me;uis  of  enforcing  the  foreclosure 
of  the  mortgage  in  question,  and  divested  Winchester  and  all 
other  parties,  except  the  said  Elizabeth  B.  Parker,  Samuel  Par- 
ker and  Maria  Louisa  Parker,  of  all  property  and  right  in  the 
said  mortgage,  and  cnis  off  and  estops  Tyson  and  wife  of  all  de- 
fence to  said  mortgiige  and  bond  in  a  court  of  equity.  3  Sandf. 
Ch.  257 ;  5  Sandf.  610,  653;  6  Barb.  5^2. 

A  defendant  can  demur  for  want  of  proper  parties  only  in 
those  cases  where  it  is  apparent  on  the  face  of  the  bill  itself  that 
there  are  other  persons  who  ought  to  have  been  made  parties.  It 
does  not  so  appear  on  the  face  of  complainant's  bill.  Bobinson 
V.  Sviith,  4  Paige  QQ3. 

This  is  not  a  suit  for  an  account.  This  is  not  a  suit  by  a 
residuary  legatee.  Cockburn's  Case,  16  Ves.  326,  327,  328; 
Delabere  v.  Nonvood,  Lord  Colchester,  3IS. 

On  bill  for  foreclosure  of  mortgage,  two  of  the  defendants  had 
annuities  charged  on  estate  prior  to  mortgage. 

Court  decreed  that,  notwithstanding  they  appeared  and  con- 
sented to  the  sale,  the  bill  be  dismissed  as  to  them,  with  costs ; 
that  tliose  two  were  unnecessary  parties.     3  Swansf.  144- 

Lord  Eldon  says,  in  9  Ves.  26S,  269,  that  the  assignee,  and 
not  the  assignor,  is  the  only  sufficient  party. 

In  Williams  v.  Sorrell,  4-  ^'(.s.  3S9,  Sorrell  made  mortgage  to 
Clifton ;  Clifton  assigned  to  Williams,  subject  to  redemption  by 
Clifton.     Clifton  was  not  made  a  party. 

In  Hill  V.  Adams,  2  Ail:  39,  the  heir  of  mortgagor  need  not 
bring  the  original  mortgagee  before  the  coui-t,  where  he  assigned 
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Avithout  mortgagor's  joining.  See  Matthews  v.  Walling,  If.  Fes. 
118. 

When  mortgage  is  assigned,  the  assignee  and  mortgagor  only 
are  necessary  parties ;  not  necessary  to  make  the  mortgagee  a 
party.     Whiting  v.  McKinney,  7  Johns.  Ch.  144- 

Distinction :  Where  a  mortgagee  assigned  to  secure  a  loan 
made  to  the  mortgagee  (assignor),  the  assignor  is  also  a  necessary 
party.     1  Sandf.  76. 

In  Hobart  v.  Abbott,  2  P.  Wms.  6^^,  the  assignor  was  to  re- 
deem on  the  payment,  by  the  assignor,  of  £300  to  C  The 
assignor  died.  C  brought  foreclosure  on  his  under-mortgage. 
B  had  a  right  to  redeem  C  and  to  prevent  another  account. 
B,  or  the  representative  of  B,  should,  in  that  case,  have  been 
made  a  party. 

Where  there  has  been  an  assignment  without  the  previous 
authority  of  the  mortgagor,  or  his  declaration  that  so  much  is 
due,  it  is  enough  to  make  that  man  a  party  who  has  contracted 
to  stand  in  the  place  of  the  original  mortgagee  and  all  assignees 
until  the  title  was  got  in  himself.  Chambers  v.  Goldioin,  9  Ves. 
£69. 

The  rule  is  that  a  person  who  has  no  interest  in  a  cause,  and 
against  whom  there  can  be  no  relief,  is  not  to  be  a  party.  Fen- 
ton  V.  Hughes,  7  Ves.  '289 ;  Bishop  of  Winchester  v.  Beaver,  3 
Ves.  317 ;  Bishop  of  Winchester  v.  Paine,  11  Ves.  200,  201. 

The  interest  which  compels  the  rule  for  a  person  to  be  a  party 
mast  be  such  a  right  in  the  subject-matter  of  the  suit  which  may 
be  affected  by  decree,  and  not  mere  desires  in  relation  to  the  sub- 
ject. Crocker  v.  Higgins,  7  Conn.  34-2 ;  Franco  v.  Franco,  3 
Ves.  75 ;  Bailey  v.  Snyder,  2  Paige  378. 

An  action  was  brout^ht  in  the  name  of  the  trustee  against  a 
party  for  an  injury  to  the  reversion.  The  court  held,  on  de- 
murrer, that  the  trustee  having  the  legal  estate,  the  action  was 
properly  brought  in  his  name,  although  the  cestui  que  trust  ap- 
peared to  have  demised  and  received  the  rent.  Wallace  v.  Savage, 
7  Bing.  595. 

In  Attorney  Endfield  v.  Wyburgh,  1  P.  Wms.  599,  A  charged 
all  his  land  in  C  in  Essex  and  Endfield,  in  Middlesex,  with  £20 
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a  year  to  the  poor  of  Endfield.  In  a  suit  in  behalf  of  his  charity 
ibr  the  arrears  of  this  rent  charge,  it  is  not  necessary  to  make  all 
the  tenants  of  the  lands  out  of  which  the  rents  Issued,  parties. 
Clifton  V.  Haig,  4-  Desauss.  331. 

The  court  is  not  bound  to  call  in  a  party  having  merely  a 
possible  interest.     Townsend  v.  Allgor,  3  Comst.  354- 

Proper  parties  are  not  always  necessary  parties.  6  C.  E.  Gr. 
378. 

No  person  is  a  necessary  party  against  whom  the  complainant 
is  entitled  to  no  relief.     6  C.  E.  Gr.  163. 

A  bill  is  not  demurrable  for  want  of  proper  parties  when  all 
whose  rights  are  to  be  affected  by  the  decree  are  joined.  1  C. 
E.  Gr.  ^56,  4^3. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

The  claim  of  the  appellants,  who  were  the  demurrants  below, 
is  that  it  appears  on  the  face  of  the  bill  that  there  are  other  per- 
sons who  ought  to  have  been,  but  were  not,  made  parties  thereto. 

The  demurrer  first  alleges  that  Frank  S.  Winchester  should 
have  been  made  a  party. 

The  bill  was  filed  by  respondent  as  receiver.  Its  object  is 
stated  to  be  to  foreclose  a  mortgage  given  by  Tyson  to  Frank  S. 
Winchester,  trustee  of  Maria  L.  Parker,  to  secure  Tyson's  bond 
to  Winchester  as  such  trustee.  Upon  this  statement  it  is  obvi- 
ous that  it  became  incumbent  on  the  receiver  to  show,  by  apt 
allegations  in  his  bill,  his  right  to  foreclose  this  mortgage.  He 
attempted  to  do  this  by  reciting  a  decree  of  the  court  of  chancery 
made  in  a  cause  in  which  Tyson  and  Winchester  (with  others) 
were  parties,  and  by  which  he  was  appointed  receiver.  What 
was  adjudicated  by  the  decree  must  be  ascertained  from  the  re- 
citals of  this  bill.  From  those  recitals  it  appears  that  Applegate 
was  appointed  receiver  to  take  possession  of  the  bond  and  mort- 
gage in  question,  and  '■'  to  take  such  measures  and  steps  as  may 
be  necessary  to  recover  the  sums  due  thereon."  When  recovered, 
the  receiver  was  to  distribute  them  among  three  persons  in  speci- 
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lied  but  unequal  proportions.  It  further  appears  that  those  per- 
sons were  declared  to  be  entitled  to  the  bond  and  mortgage  or  to 
the  moneys  due  thereon.  But  it  nowhere  appears  that  the  de- 
cree directed  the  transfer  of  the  bond  and  mortgage  either  to  the 
receiver  or  to  ihe  persons  declared  to  be  entitled  to  them  or  the 
moneys  due  thereon,  Nor  is  there  anything  in  the  decree  as  re- 
cited which,  in  my  judgment,  divests  Winchester  of  his  legal 
title  to  the  bond  and  mortgage  as  trustee. 

Looking  at  the  decree  as  the  bill  states  it,  the  legal  title  of 
Winchester  as  a  naked  trustee  remains,  and  no  question  can  be 
made  but  that  a  trustee  holding  the  legal  title  to  a  mortgage  is, 
in  general,  a  necessaiy  party  to  a  bill  to  foreclose.  Story's  Eq,  PL 
§  Wl.  The  demurrer  to  the  bill  on  this  ground  was  well  taken, 
and  should  not  have  been  overruled. 

Tlie  demurrer  aJso  alleged  that  Maria  L.  Parker  should  have 
been  made  a  party  to  the  bill. 

Winchester  held  the  bond  and  mortgage  in  trust  for  her. 
She  is  shown  to  have  been  a  party  to  the  cause  in  which  the 
recited  decree  was  made.  While  the  recitals  of  the  decree  re- 
specting her  interest  in  the  bond  and  mortgage  are  by  no  means 
clear,  I  think  enough  appears  to  justify  the  conclusion  that  it 
was  adjudged  that  her  interest  was  divested  from  her,  and  vested 
in  the  three  persons  hereinafter  named.  For  that  reason  it  was 
correctly  held  that  she  was  not  a  necessary  party  to  the  bill. 

It  is  urged  that  a  successful  appeal  by  her  from  the  decree 
Avhich  has  thus  affected  her  interest,  might  greatly  embarrass  the 
parties  to  this  foreclosure,  or  the  purchaser  under  these  proceed- 
ings. But  I  do  not  think  that  question  is  to  be  considered. 
The  bill  must  be  viewed  in  the  light  of  the  adjudged  rights  of 
the  parties  at  the  time  it  was  exhibited. 

The  demurrer  further  claimed  that  James  Eugene  Parker 
should  have  been  made  a  party  to  the  bill,  but  nothing  whatever 
appears  to  justify  this  claim. 

The  demurrer,  lastly,  claimed  that  Maria  Louisa  Parker, 
Samuel  Parker  and  Elizabeth  B.  Parker  should  have  been  made 
parties  to  the  bill. 

The  bill  shows  that  they  were  the  complainants  in  the  cause 
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in  which  the  recited  decree  was  made,  and  that  it  was  adjudged 
by  the  decree  that  they  were  entitled  to  the  mortgage  or  to  the 
moneys  due  thereon,  in  proportion  to  certain  specified  but  un- 
equal sums  declared  to  be  due  to  each  of  them  from  Maria  L. 
Parker.  From  this  it  is  clear  that  the  whole  beneficial  interest 
in  the  bond  and  mortgage  became  vested  in  them,  and  they  stand 
in  the  position  of  cestuis  que  trustent  in  relation  thereto. 

In  contests  respecting  property  held  in  trust,  the  general  rule 
is  that  a  cestui  que  trust  is  a  necessary  party.  StiUwell  v.  3Ig- 
Neely,  1  Gr.  Ch.  305  ;  Van  Boren  v.  Robinson,  1  C.  E.  Gr.  266; 
Cool  V.  Higgins,  10  C.  E.  Or.  117 ;  Elmer  v.  Loper,  10  C.  E. 
Gi\  Jf75;  Mclntyre  v.  E.  &  A.  R.  R.,  11  C.  E.  Gr.  4^5. 

In  proceedings  upon  mortgage,  the  general  rule  is  that  there 
can  be  no  redemption  or  foreclosure  of  a  mortgage  unless  all  the 
persons  entitled  to  the  whole  mortgage-money  are  before  the 
court.  So,  if  a  mortgage  has  been  made  to  a  trustee  in  trust,  all 
the  cestuis  que  trustent  should  be  made  parties,  as  well  as  the 
trustee,  to  a  bill  to  foreclose.  Story^s  Eq.  PI.  §  201 ;  1  Dan.  Ch. 
Pr.  218,  253.  This  rule  has  been  constantly  applied  in  our 
court  of  chancery.  Chapman  v.  Hunt,  1  McCart.  14-9 ;  Large 
V.  Van  Daren,  1  McCart.  208 ;  Jewell  v.  West  Orange,  9  Stew. 
Eq.  403. 

These  general  rulas  admit  of  exceptions  arising  out  i^f  the 
circumstances  of  particular  cases.  Story's  Eq.  PL  §  207  et  seq. 
Thus — to  select  the  exception  applicable  to  such  cases  as  that 
now  before  us — when  a  mortgage  is  made  to  trustees,  in  trust 
for  numerous  and  unknown  persons,  such  as  holders  of  bonds 
issued  by  railroads  &c.,  whose  names  and  consent  it  would  be 
inconvenient  or  practically  impossible  to  obtain,  the  trustees  may 
maintain  a  bill  without  making  the  cestuis  que  trustent  parties. 
In  Willink  v.  3Iorris  C.  &  B.  Co.,  3  Gr.  Ch.  377,  the  force 
of  the  general  rule  was  admitted,  but  such  an  exception  was 
allowed,  because,  unless  allowed,  there  would  have  been  a  prac- 
tical denial  of  the  relief  to  which  the  parties  were  entitled.  A 
similar  view  was  taken  by  Chancellor  Kent,  in  Van  Vechten  v. 
Terry,  2  Johns.  Ch.  197.  And  ■'lie  course  of  litigation  upon 
railroad  mortgages  has  called  tor  frequent  application  of  this 


312         COURT  OF  ERRORS  AND  APPEALS.  [40  Eq. 

Tyson  v.  Applegate. 

exception.  The  language  used  by  Chief-Justice  Green,  in  deliv- 
ering the  opinion  of  this  court  in  N.  J.  Franklinite  Co.  v.  Ames, 
1  Beas.  507,  must  be  read  in  the  light  of  the  facts  of  that  case, 
which  bring  it  within  this  exception  to  the  general  rule. 

In  Sioed  v.  Parker,  7  C.  E.  Gr.  4SS,  it  was  held  that  the  gen- 
eral rule  requiring  the  presence  of  a  cestui  que  trust,  in  a  contest 
respecting  the  trust  property,  would  be  satisfied  if  any  party  was 
present  in  the  suit,  who,  with  reference  to  that  interest,  would 
be  certain  to  bring  forward  the  entire  merits  of  the  controversy. 
It  is  unnecessary  to  determine  the  propriety  of  that  view,  for  in 
the  case  in  hand  there  is  no  person  to  represent  the  interest  of 
these  beneficiaries  in  this  contest,  which  may,  at  least,  involve 
the  extent  of  the  lien  securing  their  interest.  The  receiver,  so 
far  as  the  bill  shows,  is  a  mere  collector,  and  Winchester  is  only 
a  nominal  trustee. 

The  question  presented  in  this  case  was  not  discussed  in  3Iil- 
ler,  Receiver,  v.  Mackenzie,  2  Stew.  Eq.  291.  It  was  not,  in  my 
judgment,  involved  in  that  case.  The  receiver  there  was  appointed 
under  the  statute  providing  for  supplemental  proceedings  in  aid  of 
executions  at  law.  His  authority  was  derived  from  the  statute,  and 
by  its  terms  he  was  vested  with  title  to  such  property  of  the 
judgment  debtor  as  came  within  its  provisions.  It  was  there- 
fore held  that  he  was  entitled  to  file  a  bill  in  his  own  name  to 
remove  fraudulent  encumbrances,  which  stood  in  the  way  of  the 
«'nforcement  of  the  judgment,  upon  such  property. 

I  have  not  been  able  to  find  that  the  general  rule,  requiring 
the  presence  of  both  trustee  and  cestuis  que  trustent  in  proceedings 
for  the  foreclosure  of  a  mortgage  made  in  trust,  is  subject  to  any 
other  exception  than  that  applied  in  Willink  v.  Morris  C.  &  B. 
Co.,  supra,  and  similar  cases.  That  exception  is  not  applicable 
here.  The  cestuis  qv£  trustent  who  are  beneficially  interested  in 
this  mortgage,  are  only  three  persons,  who  are  known  and  named 
in  the  bill.  AppeHants  were  entitled  to  have  them  made  parties 
to  the  proceeding,  which  is  to  enforce  the  lien  of  the  mortgage  on 
their  property. 

For  these  reasons  the  demurrer  for  the  want  of  Frank  S.  Win- 
chester, Maria  Louisa  Parker,  Samuel  Parker  and  Elizabeth  P 
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Parker,  as  parties  to  the  bill,  was  well  taken,  and  should  not 
have  been  overruled.  The  order  appealed  from  must  therefore 
be  reversed  in  these  respects,  and  the  demurrer  allowed  so  far  as 
relates  to  the  persons  above  named.  Appellants  are  entitled  to 
costs. 

Order  unanimously  reversed. 


William  F.  Edwards  et  a4.,  appellants, 


Emellne  F.  Tooker,  respondent. 

E.  was  the  owner  of  two  tracts  of  land,  the  first  containing  fifteen  acres  and 
vhe  second  twenty-one.  In  1867  E.  gave  to  B.  a  bond  and  mortgage  for  $6,000, 
on  the  first  tract.  In  1868  B.  recovered  a  judgment  against  E.  on  that  bond. 
In  July,  187u,  that  judgment  was  canceled  of  record.  In  1878  the  $6,000 
mortgage  was  foreclosed,  and  in  May,  1880,  the  defendants  bought  the  first 
tract  thereunder  for  $500.  In  February,  1879,  the  defendants  had  the  cancel- 
lation of  the  judgment  vacated,  and  it  thereby  became  a  lien  on  both  tracts. 
In  1873  E.'s  grantee  of  the  second  tract  gave  a  mortgage  of  $4,000  thereon  to 
W.,  who  assigned  it,  in  1874,  to  complainant,  who  began  to  foreclose  it  in  De- 
cember, 1876,  obtained  a  decree  thereon  in  August,  1879,  and  purchased  the 
Kcond  tract  thereunder  in  September,  1880.  Complainant  never  had  notice  of 
the  existence  of  the  judgment,  nor  of  its  re-instatement,  until  recently. — Held, 
that  complainant  could  compel  defendants,  who  admit  that  the  first  tract  is 
worth  $6,000,  to  release  the  second  tract  from  the  lien  of  the  judgment,  or  else 
consent  to  a  resale  of  the  first  tract,  in  order  that  complainants  may  have  an  op- 
portunity of  having  the  $6,000  bond  and  mortgage  satisfied  therefrom. 


On  appeal  from  a  decree  of  the  court  of  chancery,  made  upon 
the  following  opinion  of  Vice-Chancellor  Bird,  before  whom  the 
cause  was  heard : 

The  bill  sets  out  the  title  to  certain  real  estate  which  the  com- 
plainant became  the  owner  of  by  purchase  at  a  sheriff's  sale,  by 
virtue  of  an  execution  upon  a  decree  obtained  on  a  bill  filed  to 
foreclose  a  mortgage,  which  property  now  seems  to  be  encum- 
bered by  a  judgment  which,  though  recovered  before  the  filing 
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of  the  bill  in  that  case,  had  been,  and  was  canceled  of  record  at 
the  time  of  filing  the  bill,  but  has  since  been  re-instated,  the  court 
having  declared  the  cancellation  unauthorized.  I  will  give  so 
much  of  the  statements  respecting  the  title,  as  it  appears  in  the  bill, 
as  to  make  clear  the  situation  of  the  parties.  One  Doremus,  own- 
ing a  tract  of  land  of  about  twenty-one  acres,  sold  it  to  Charles 
P.  Edwards  and  John  S.  Clark,  by  deed  dated  May  23d,  1856. 
On  March  18tli,  1857,  Clark  and  wife  conveyed  all  their  interest 
therein  to  Edwards.  It  then  passed,  by  several  conveyances, 
from  one  to  another,  until  the  title  reached  Elizabeth  Sloan,  who, 
with  her  husband,  executed  a  mortgage  thereon  for  $4,465.87, 
dated  December  31st,  1873,  to  Joseph  S.  Winston.  This  mort- 
gage was  recorded  on  Marcli  24th,  1874.  Winston  assigned  said 
mortgage  to  complainant. 

On  December  6th,  1876,  the  complainant  in  the  present  suit  filed 
a  bill  to  foreclose  the  said  Winston  mortgage  so  assigned  to  her. 
Th«  person  or  persons  interested  in  the  judgment  alluded  to  was 
and  were  not  made  parties.  The  judgment  was  then  canceled  on 
the  record.  It  seems  that  all  other  parties  in  interest  were  made 
parties.  A  final  decree  was  made  August  21st,  1879,  directing 
a  sale  of  said  mortgaged  premises.  A  sale  was  eflPected  Septem- 
ber 15th,  1880,  to  the  complainant  in  that  suit,  and  now  in  this. 
After  such  purchase,  and  very  recently,  she  learned  of  the  lien 
of  said  judgment. 

That  judgment  was  given  and  obtained,  canceled  and  re-in- 
stated at  the  times  following:  October  1st,  1867,  said  Charles 
P.  Edwards  and  wife  made  a  mortgage  on  another  lot  of  land 
containing  fifteen  acres  to  Charles  P.  Bispham,  to  secure  a  bond 
for  $6,000.  July  14th,  1868,  Bispham  recovered  a  judgment 
on  said  bond  in  the  Supreme  Court  for  $12,000,  the  penalty 
of  said  bond;  the  real  amount  due  being  $6,363.41.  January 
1st,  1869,  Bispham  assigned  said  mortgage  and  judgment  to 
James  Holmes. 

On  November  29th,  1870,  said  Charles  P.  Edwards  and  wife 
conveyed  the  said  fifteen-acre  tract  to  the  Edwards  Paper  Com- 
pany for  $50,000,  as  expressed  in  the  deed,  subject  to  said  last- 
named  mortgage,  the  company  assuming  its  payment.    November 
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10th,  1873,  said  company  conveyed  to  Samuel  C.  Edwards,  a  son 
of  Charles,  subject  to  the  last-named  mortgage,  on  which  there 
was  then  due  a  balance  of  $1,950,  which  said  Samuel  assumed, 
and  on  the  same  day  he  conveyed  the  same  property  to  his  father, 
Charles  P.,  subject  to  said  $1,950,  which  Charles  assumed  to  pay. 

On  July  26th,  1875,  said  judgment  was  canceled  of  record. 
This  was  before  the  complainant  filed  the  bill  to  foreclose  her 
mortgage  on  the  twenty-one  acre  tract,  which  was  November 
6th,  1876. 

On  March  6th,  1878,  Holmes  filed  a  bill  to  foreclose  said 
S6,000  mortgage,  and  a  final  decree  was  obtained  in  that  suit 
July  18th,  1878.  An  execution  was  issued  thereon  February 
7th,  1880,  a  sale  made  May  17th,  1880,  to  R.  Wayne  Parker, 
one  of  the  defendants  in  this  suit,  for  the  sum  of  $500,  but  his 
bid  was  assigned  to  one  John  M.  Phillips  and  John  P.  Edwards, 
trustees,  to  whom  the  deed  was  made  and  delivered. 

On  January  29th,  1879,  during  the  pendency  of  the  first  fore- 
closure proceedings  above  named,  and  before  sale  in  the  last,  said 
Holmes  assigned  his  said  bond  and  mortgage  and  the  decree  in 
said  suit  to  said  Parker  for  $2,738.64,  and  the  assumption  by 
liim  of  the  sheriff's  fees,  in  trust  for  Mrs.  V.  R.  Marie.  It  is 
charged  that  Mr.  Parker,  in  purchasing  said  mortgage  and  de- 
cree, w^as  acting  for  and  in  the  interest  of  said  John  M.  Phillips 
and  Charles  P.  Edwards.  He  also  purchased  said  judgment  in 
Phillips's  and  Edwards's  interest.  Phillips  held  a  second  mort- 
gage on  said  fifteen  acres,  dated  November  11th,  1873. 

But  when  Mr.  Parker  took  said  assignment  of  mortgage  and 
decree  he  had  not  been  informed  of  said  judgment,  but  soon 
learned  of  it,  and  then  procured  an  assignment  thereof  also  to 
himself  as  trustee  for  Mrs.  Marie. 

The  bill  alleges  that,  at  the  time  Mr.  Parker  took  the  assign- 
ment of  said  decree,  the  land  covered  by  it  was  much  more  than 
ample  security  for  all  that  was  due  thereon,  which  was  $2,733.64 
and  sheriff's  fees. 

After  said  assignments  of  the  decree  and  of  the  judgment,  said 
Parker  had  the  cancellation  of  said  judgment  set  aside,  and  the 
judgment  re-instated.     This  was  done  February  28th,   1879. 


316         COURT  OF  ERRORS  AND  APPEALS.  [40  Eq. 

Edwards  v.  Tpoker. 

On  the  21st  of  the  next  August  the  complainant  in  this  suit  ob- 
tained a  final  decree  in  her  then  pending  foreclosure  suit,  under 
which  she  purchased  the  twenty-one  acres  on  the  15th  of  Sep- 
tember, 1880. 

Because  it  was  discovered  that  some  of  the  fifteen-acre  tract 
was  located  in  Morris  county,  all  the  proceedings  were  amended 
at  the  instance  of  Mr.  Parker,  and  another  execution  issued  to  a 
master,  who  made  sale  for  $500,  when  it  is  alleged  the  property 
was  well  worth  $10,000,  and  when  it  is  also  alleged  it  would 
have  brought  enough  to  satisfy  the  decree,  interest  and  costs,  had 
not  all  bidding  been  prevented  by  Mr.  Parker,  Mr.  Phillips  and 
Mr.  Edwards.  The  sale  was  made  to  said  Parker,  and  he  imme- 
diately assigned  his  bid  to  Phillips  and  Edwards,  trustees,  and 
the  master  made  a  deed  to  them  as  trustees.  This  was  May  17th, 
1880.  On  the  same  day,  Phillips  and  Edwards  executed  a 
declaration  of  trust,  in  which  they  declared  that  they  held  said 
property  in  trust  for  certain  persons  and  purposes,  setting  forth 
the  different  purposes.  On  the  same  day  said  trustees  gave  a 
mortgage  on  said  land  to  Mrs.  Marie,  to  secure  to  her  $3,000, 
also  secured  by  said  declaration  of  trust,  and  one  to  said  Parker, 
as  trustee  for  said  John  M.  Phillips,  for  $6,800. 

The  complainant  in  this  suit  had  no  knowledge  of  any  of 
these  proceedings,  nor  had  she  any  notice,  nor  was  she  a  party  to 
the  suit,  nor,  as  above  stated,  had  she  any  knowledge  of  the 
existence  of  said  judgment  until  recently. 

The  complainant  insists  that  she  is  entitled  to  have  said  judg- 
ment canceled  of  record,  or  to  have  her  land  released  therefrom, 
or  to  have  said  fifteen-acre  tract  resold,  that  she  may  bid  thereon, 
so  that  said  decree  and  judgment  may  be  fully  satisfied. 

The  answer  of  Mr.  Parker  shows  that  he  was  appointed  trus- 
tee of  V.  R.  Marie  in  1875,  under  the  will  of  Isaac  B.  Parker ; 
that  part  of  his  duties  was  to  lend  moneys  upon  good  mortgage 
security;  that  January  8th,  1879,  William  F.  Edwards,  son  of 
Charles  P.  Edwards,  deceased,  and  John  M.  Phillips  agreed  to 
lend  them  $3,000  on  the  said  fifteen-acre  tract;  that  he  was 
then  informed  of  the  Holmes  foreclosure  proceedings,  of  the  de- 
cree and  the  advertisements  of  sale  ;  that  he  was  also  informed 
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that  Phillips  was  the  holder  of  a  second  mortgage,  bearing  date 
November  11th,  1873,  which  was  pledged  to  a  bank  as  a  col- 
lateral ;  that  this  court  advised  a  loan  of  $3,000  on  the  said 
fifteen  acres  by  said  defendant,  as  trustee  upon  first  mortgage,  but 
it  was  not  loaned,  the  defendant  taking  an  assignment  of  the 
Holmes  decree  and  all  securities,  which  assignment  was  to  be 
held  by  him,  first,  for  all  sums  advanced  by  him,  and  second,  for 
the  benefit  of  those  named  by  Phillips  and  Edwards ;  that  on 
January  29th,  1879,  said  Parker  advanced  to  Holmes  $2,738.64, 
the  amount  of  his  decree,  when  Phillips  gave  back  a  bond  in  the 
penalty  of  $5,000,  to  secure  the  payment  of  the  said  $2,738.64, 
and  any  other  moneys  he  might  advance ;  that  he  had  learned 
before  taking  the  assignment  of  said  decree  that  a  judgment  had 
been  obtained  on  said  bond,  of  which  judgment  he  also  took  an 
assignment. 

The  defendant  says  he  then  believed  that  the  said  fifteen  acres 
were  a  good  security  for  the  amount  due  upon  said  decree  and  the 
advances  made  by  him,  subject  only  to  the  cloud  on  the  title ;  that 
at  the  time  the  water-rights  or  privileges  (being  a  mill-site)  only 
extended  to  the  middle  of  the  stream ;  that  he  learned  that  Phillips 
had  a  mortgage  (the  one  above  mentioned)  which  covered  other 
lands  ly^sides  the  land  in  the  said  decree  named,  but  which  was  in 
another  county,  in  which  county,  however,  the  said  last-named 
mortgage  had  not  been  recorded ;  that  as  to  said  other  lands,  the 
said  Phillips  mortgage  was  subject  to  the  said  judgment  against 
Edwards ;  and  it  was  his  duty  to  obtain  for  his  cestuis  que  tr^st- 
eiit  by  said  judgment  or  otherwise,  all  the  security  he  could ;  that 
he.  also  then  learned  of  the  cancellation  of  said  judgment,  and 
that  the  cancellation  was  unauthorized,  and  that  he  procured  the 
said  cancellation  to  be  vacated,  and  insists  that  the  rights  and 
obligations  of  the  complainant  in  this  suit  were  never  changed, 
because  of  such  cancellation ;  that  he  immediately  took  proceed- 
ings to  secure  any  money  advanced  by  him,  and  the  money  due 
Phillips,  and  the  money  due  such  persons  as  should  be  named 
by  William  F.  Edwards,  by  causing  an  amendment  of  said  de- 
cree, so  that  the  premises  should  be  described  as  they  really  were, 
including  the  portion  extending  into  the  county  of  Morris,  and 
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that  after  said  amendment  an  execution  issued  to  a  master,  and 
on  May  17th,  1880,  the  said  fifteen  acres  were  sold  to  the  high- 
est bidder  for  $500  (that  being  the  highest  sum  then  bid),  paid 
by  said  Parker,  he  assigning  his  bid,  and  the  deed  being  made 
to  said  Phillips  and  Edwards,  as  trustees. 

And  that  said  Phillips  and  Edwards,  as  trustees  as  aforesaid, 
gave  a  mortgage  on  said  fifteen  acres  to  said  Parker,  as  trustee 
of  V.  R.  Marie,  to  secure  a  bond  for  $3,000 ;  that  said  Parker 
then  received  $622.87,  mentioned  in  said  deed  of  trust,  and 
waived  all  legal  claim  to  the  $806.40  mentioned  therein,  trust- 
ing that  the  sons  of  C.  P.  Edwards  would  desire  to  pay  him. 

The  defendant  denies,  upon  information,  that  at  the  time  the 
fifteen  acres  were  struck  off  to  him  by  the  master  they  were 
worth  $10,000,  but  expresses  the  belief  that  they  were  worth 
$6,000,  and  were  a  good  security  for  his  mortgage  of  §3,000, 
but  considered  any  value  beyond  that  problematical,  and  he  fur- 
ther says  that  he  purchased  for  the  benefit  of  the  persons  afore- 
said, and  denies  that  any  purchase  was  made  for  the  heirs  of 
Charles  P.  Edwards,  and  denies  any  arrangement  to  stifle  bid- 
ding, and  says  the  sale  was  full,  fair,  open  and  bona  fide.  He 
admits  the  terms  of  the  trust  are  correctly  set  out  in  the  bill, 
and  insists  upon  the  lien  of  said  judgment  against  the  lauds  of 
the  complainant. 

These  are  the  principal  or  leading  facts  presented  in  the  bill 
and  answer,  which  it  seems  necessary  to  bring  to  the  mind  in 
order  to  form  a  fair  judgment  of  the  case.  These  statements, 
with  slight  exceptions,  are  admitted  as  truly  representing  the 
transactions  which  placed  the  respective  parties  in  their  present 
attitude  toward  each  other. 

It  is  very  plain  that  if  the  judgment,  against  which  the  bill  is 
aimed,  be  allowed  to  stand  against  the  lands  of  the  complainant, 
she  will  be  greatly  injured,  for  the  amount  still  due  thereon 
must  be  over  $2,200.     Is  there  any  relief  for  her  in  equity  ? 

In  1875  the  judgment  was  canceled  of  record.  Such  cancella- 
tion had  the  appearance  of  having  been  authorized.  Although 
the  cancellation  was  illegal,  there  seems  to  have  been  nothing  on 
the  face  of  it  to  charge  third  parties  with  notice.     In  1876,  a 
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year  after  the  cancellation,  the  complainant  in  this  suit  filed  her 
bill  to  foreclose  a  mortgage  which  had  been  executed  and  de- 
livered after  the  said  judgment  was  obtained,  but  before  its  can- 
cellation, which  mortgage  covered  lands  on  which  said  judgment 
was  a  lien.  While  the  proceedings  in  that  foreclosure  suit  were 
pending  in  behalf  of  this  complainant,  and  before  a  final  decree 
was  entered,  Mr.  Parker  procured  the  cancellation  of  said  judg- 
ment to  be  vacated.  This  vacation  took  place  March  28th, 
1 879,  and  the  final  decree  in  the  foreclosure  suit  was  obtained 
August  1st,  1879. 

\Yhile  Mr.  Parker  had  the  right  to  remove  that  cancellation, 
in  my  judgment,  when  he  did  so,  Mrs.  Tooker,  this  complainant, 
who  was  then  foreclosing,  and  whose  foreclosure  proceedings  had 
not  ripened  to  decree,  was  entitled  to  notice.  It  was  not  right 
to  leave  her  in  ignorance  of  the  altered  situation.  I  cannot  but 
regard  this,  as  to  her,  as  a  lien  of  a  new  creation.  It  is  true, 
Mr.  Parker,  or  those  claiming  under  him,  by  means  of  the  restor- 
ation of  that  judgment,  had  a  lien  upon  and  an  interest  in  the 
lands  of  the  complainant.  But,  under  the  circumstances,  it  was, 
as  to  her,  a  new  lien,  of  which  he  or  they  should  have  given  her 
notice,  and  asked  to  come  in  as  a  party  to  her  foreclosure  pro- 
ceedings, or  thus  have  given  her  an  opportunity  to  make  him  or 
them  defendants,  as  she  most  undoubtedly  would  have  done, 
and  thereby  foreclosed  their  rights  against  the  twenty-one  acres. 
This  interest,  by  virtue  of  the  reinstated  judgment,  may  be 
likened  to  an  interest  acquired  pending  a  litigation.  I  think  the 
doctrine,  so  well  established,  which  protects  a  complainant  and 
those  coming  in  under  him  against  the  purchaser  of  an  interest 
iii  the  subject-matter  of  the  suit  pending  the  cootroversy,  should 
be  applied  to  the  question  between  these  parties. 

Mr.  Parker  had  rights  under  the  judgment  as  against  Mrs. 
Tooker,  but  he  did  not  choose  to  exercise  those  rights  in  due 
time.  He  did  not  give  notice  and  ask  to  be  made  a  defendant, 
or  allow  the  complainant  to  proceed  at  her  peril  after  notice,  but 
allowed  her  to  proceed  to  a  final  decree  and  a  sale.  As  between 
these  parties,  to  me  it  seems  most  plair.  that  the  fault  lies  with 
tlie  defendants. 
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Again,  as  I  understand  the  case  and  the  value  of  the  fifteen- 
acre  tract,  it  was  ample  security  for  the  amount  due  on  the  mort- 
gage and  judgment.  It  was,  beyond  any  question,  reasonably 
worth  $6,000,  while  the  amount  due  on  the  mortgage  was  less 
than  $2,800.  As  the  matter  stands,  I  regard  it  as  plain  duty 
not  to  allow  the  defendants  the  advantage  which  they  have  ac- 
quired without  notice  to  Mrs.  Tooker.  The  defendants  should 
be  required  to  execute  releases  to  Mrs.  Tooker,  and  in  case  of 
failure  so  to  do  eflFectually  within  thirty  days  after  ser%ace  of  a 
copy  of  the  decree,  from  infancy  or  other  inability,  a  decree  will 
be  made  declaring  the  said  judgment  void  and  inoperative  as  to 
the  lands  first  described  in  the  bill  of  complaint.  As  I  have  un- 
derstood the  discussion,  no  unfair  dealing  is  attributed  to  any  one. 

The  complainant  is  entitled  to  relief. 

Mr.  R.  W.  Parker,  for  appellants. 

Mr.  John  lAnn,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

In  addition  to  the  facts  stated  with  great  particularity  and 
accuracy  in  the  foregoing  conclusions  of  the  learned  vice-chan- 
cellor who  heard  this  cause,  the  following  facts  are  deserving  of 
consideration : 

On  July  14th,  1868,  when  Bispham  obtained  a  judgment  on 
his  bond  made  by  Charles  P.  Edwards,  the  latter  was  the  owner 
of  the  mill-site  of  fifteen  acres,  and  of  another  tract  of  twenty- 
one  acres.  The  mill-site  was  mortgaged  to  Bispham  to  secure 
tlie  same  bond.  Therefore,  after  July  14th,  1868,  Bispham  held, 
to  secure  the  same  debt,  a  mortgage  on  the  mill-site,  and  a  judg- 
ment which  was  a  lien  on  that  land,  and  also  on  the  tract  of 
twenty-one  acres. 

On  September  7th,  1871,  Edwards  being  still  the  owner  of 
both  tracts,  conveyed  the  tract  of  twenty-one  acres  to  Sloat  and 
Mendon  by  a  deed  containing  full  covenants. 

The  respondent  has  become  the  owner  of  most  of  the  tract  of 
twenty-one  acres  by  divers  mesne  conveyances  under  that  title. 
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The  mill-site,  though  subsequently  conveyed  away  by  Ed- 
wards, was  reconveyed  to  him,  and  remained  his  at  his  death, 
when  it  descended  to  his  heirs-at-law,  who  are  parties  to  this 
proceeding.  All  who  acquired  any  interests  therein,  acquired 
them  after  the  conveyance  to  Sloat  and  Mendon,  and  subject  to 
the  lien  of  the  Bispham  mortgage. 

AVhen  the  Bispham  mortgage  was  foreclosed  neither  the  re- 
spondent nor  anyone  interested  in  the  tract  of  twenty-one  acres 
was  made  a  party,  or  notified  of  the  proceeding.  At  the  com- 
mencement of  that  foreclosure  the  Bispham  judgment  appeared 
to  be  satisfied  of  record. 

Under  these  circumstances  it  is  obvious  that  respondent  has 
an  equity,  which  a  court  of  equity  must,  if  possible,  give  effect 
to.  When  the  land  which  she  now  owns  was  conveyed  by 
Edwards,  the  purchasers,  and  those  who  subsequently  acquired 
their  title,  became  entitled  in  equity  to  have  the  debt  which  Ed- 
wards owed  Bispham  first  made  out  of  the  mill-site,  which  was 
mortgaged  to  secure  it,  and  which  remained  Edwards's  property. 

This  equity  has  not  been  lost  by  any  act  or  default  of  re- 
spondent, or  of  those  under  whom  she  claims.  They  have  not 
had  an  opportunity  earlier  to  invoke  it.  No  notice  of  the  Bis- 
pham foreclosure  was  given  to  them.  There  was  no  reason  whv 
they  should  intervene  therein  to  preserve  their  equity,  for  at 
that  time  the  judgment  was  apparently  satisfied,  and  no  longer 
a  lien  on  their  property.  When  the  satisfaction  was  vacated, 
and  the  judgment  re-instated,  it  was  done  without  any  notice  to 
her  or  them. 

Xor  is  there  any  obstacle  to  her  relief  from  any  superior 
equity  in  the  other  parties  to  this  controversy.  They  hold  the 
title  of  Edwards,  and  have  acquired  it  with  full  notice  of  the 
lien  of  the  mortgage,  and  with  constructive  notice  of  the  facts 
out  of  which  respondent's  equity  arose.  Herbert  v.  3Iech.  B.  & 
L.  Asm.,  2  a  E.  Ch\  1^97. 

Eespondent  is  therefore  entitled  to  such  relief  as  will  preserve 
her  equitable  rights. 

The  decree  below  gave  her  relief  by  requiring  the  release  of 
her  land  from  the  lien  of  the  judgment.    In  my  view  the  relief 
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thus  accorded  her  is  broader  than  is  justified.  It  is  true  that  it 
appears  that  the  debt,  at  the  time  of  the  sale  under  the  Bispham 
foreclosure,  amounted  to  less  than  $3,000,  and  that  the  mill-site 
Avas  sold  under  that  foreclosure  to  the  holder  of  the  mortgase 
and  judgment  for  only  $500,  and  that  the  answer  of  the  pur- 
chaser admits  that  he  believed  it  to  be  worth  at  least  $6,000.  But 
I  do  not  consider  this  admission  to  be  either  so  conclusive  of 
value,  or  so  binding  on  the  parties  who  have  an  interest  in  the 
property,  as  to  justify  a  departure  fi'om  the  usual  mode  of  deal- 
ing with  equities  of  this  sort.  That  mode  is  to  expose  to  sale 
the  property  primarily  liable  to  the  debt,  with  full  opportunity 
to  all  parties,  including  those  interested  in  the  property  seconda- 
rily liable  therefor,  to  bid  on  it,  and  so  to  insure  its  bringing  its 
full  value.  But,  since  the  admission  indicates  that  the  mill-site 
is  so  valuable  that  its  sale  will  probably  satisfy  the  debt,  it  will 
be  equitable  to  afford  defendants  below  an  opportunity  to  avoid 
the  expense  of  such  a  sale. 

My  conclusion  is,  that  the  defendants  below  should  have  the 
option  of  having  such  a  sale  made,  if  they  desire,  and  to  that 
end  that  the  decree  should  l>e  modified,  and  should  direct  that 
unless  the  defendants  below  shall  make  and  deliver  the  release 
which  the  decree  now  requires  to  be  made  and  delivered,  within 
thirty  days  from  service  of  a  copy  of  the  modified  decree,  the*^ 
the  mill-site  comprised  in  the  Bispham  mortgage  should  be  re 
sold  as  prayed  for  in  respondent's  bill  of  complaint. 

The  appeal  was  put  on  grounds  involving  the  whole  decree, 
and  did  not  raise  the  question  of  the  modification  now  thought 
proper  to  be  made.  For  this  reason,  I  think  appellants  ought 
not  to  be  awarded  costs  in  this  court. 

The  decree  below  was  also  appealed  from  because  it  awarded 
costs  to  respondent.  But,  in  that  respect,  I  think  the  decree 
Avas  entirely  correct.  Respondent  established  an  equitable  right 
against  defendants,  and  I  can  perceive  no  reason  why  she  should 
not  obtain  the  costs  of  the  litigation  necessary  to  that  end. 

I  shall  vote  for  modifying  the  decree  in  the  respects  above 
indicated. 

Decree  unanimoiisly  reversed,. 
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Wm.  M.  Gawtry,  appellant, 

and 

Waeren  Leland,  Jr.,  respondent. 

In  1859  L.  conveyed  a  tract  of  land  to  S.,  by  a  deed  containing  a  covenant 
that  L.,  his  heirs  and  assigns,  would  thereafter  keep  open  a  private  road,  two 
rods  wide,  from  the  public  road  to  the  rear  of  the  lands  conveyed,  and  directly 
south  thereof.  L.  then  also  owned  the  land  southward.  S's  land  now  belongs 
to  complainant  and  L.'s  to  defendant,  their  respective  conveyances  containing 
the  covenant. — Held,  that  complainant  could  enjoin  defendant  from  encroach- 
ing on  the  private  road  by  erecting  piazzas,  fences  &c.,  and  that  he  was  not 
estopped  by  knowledge  of  defendant's  intention  to  build  the  structures  and  of 
their  subsequent  erection,  and  offered  no  resistance ;  and  that  the  statute  of 
limitations  was  no  defence. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
who  filed  the  following  conclusions : 

On  the  26th  day  of  January,  1859,  Samuel  Laird  was  the 
owner  of  a  tract  of  land  in  the  village  of  Long  Branch,  on 
the  bluiF,  over  the  east  side  of  whieli  was  and  still  is  Ocean 
avenue.  On  that  day  he  agreed,  by  a  writing  under  his  hand 
and  seal,  Avith  Woolman  Stokes,  to  convey  to  said  Stokes  three 
and  forty -four  hundredths  acres  of  said  land,  in  compliance  v/ith 
which  a  deed  was  executed  and  delivered.  Stokes  went  into 
possession,  and  built  a  hotel  thereon.  The  agreement  contained 
this  clause : 

"And  the  said  Laird  doth,  for  himself,  his  heirs,  executors  and  adminis- 
trators, agree  with  the  said  Woolman  Stokes,  his  heirs  and  assigns,  that  a 
private  road  shall  be  kept  open,  of  two  rods  wide,  extending  only  from  the 
public  road,  in  front  of  the  boarding-house,  to  the  west  end  of  said  lot,  and 
directly  south  of  the  line  of  the  property  to  be  conveyed  as  aforesaid  to  the 
said  Stokes,  for  the  mutual  benefit  of  said  Laird  and  Stokes.  And  said  Laird 
agreed  to  move  all  his  out-buildings  out  of  the  route  or  passage  of  said  private 
road,  and  place  them  south  of  said  private  road  within  three  months  from  the 
date  hereof." 

After  sundry  mesne  conveyances  the  land  conveyed  to  Stokes 
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was  conveyed  to  the  complainant,  and  the  land  retained  by  Laird, 
and  to  which  the  covenant  above  recited  applied,  to  the  defend- 
ants, I  believe  that  said  covenant  was  so  referred  to  in  all  the 
deeds  as  to  make  it  obligatory  without  any  effort  at  construction. 

The  bill  of  complaint  charges  that  the  defendants  have  en- 
croached upon  this  private  road  with  a  piazza,  fences  and  other 
structures.  The  evidence  sustains  this  charge.  I  can  find  no 
room  fbr  hesitation  on  this  point.  It  is  equally  clear  that  the 
act  of  building  within  the  limits  of  said  road  was  an  invasion  of 
the  rights  of  the  owner  of  Stokes's  tract,  for  which  both  law  and 
equity  provide  redress,  but  not  complete  at  law  without  a  multi- 
plicity of  actions ;  therefore,  this  court  justifies  the  complainant 
in  asking  relief  in  equity.  Rogers  Locomotive  Works  v.  M'ie  R. 
B.  Co.,  5  a  E.  Gr.  379 ;  Shimer  v.  Horns  Canal  Co.,  12  C. 
E.  Gr.  364.. 

It  is  not  a  question  of  convenience — of  how  large  a  space  is 
suitable  for  the  complainant — but  one  of  right  under  the  cove- 
nant.     Watertown  v.  Cowen,  4-  Paige  510. 

The  answer  declares  that  complainant  had  knowledge  of  the 
intention  to  construct,  and  of  the  progress  of  the  work,  and 
offered  no  resistance,  and  insists  that  he  is  now  estopped.  In 
the  investigation  nothing  has  presented  itself  to  my  mind  that 
will  warrant  the  application  of  this  rule  of  law. 

Counsel  for  defendants,  in  his  brief,  urges  the  doctrine  of 
limitations.  This,  I  think,  was  not  explicitly  expressed  in  the 
answer,  nor  do  I  think  the  proof  at  all  adequate  to  shelter  the 
defendant. 

I  think  the  complainant  is  entitled  to  the  relief  he  aaks  for  in 
his  bill,  and  I  will  advise  a  decree  accordingly. 

Mr.  Robert  Allen,  Jr.,  for  appellant. 

Mr.  John  E.  Lanning,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by  the 
vice-chancellor. 
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John  H.  Butterfoss,  appellant, 

and 

The  State,  ex  rel.  The  Board  of  Health  of   the 
City  of  Lambertville,  respondents. 

The  appellant  was  enjoined,  at  the  suit  of  a  local  board  of  health,  from  dis- 
charging the  refuse  of  his  tomato-canning  factory  into  a  reservoir,  thence  into 
a  covered  sewer,  and  finally  into  a  small  natural  stream,  on  the  proof  that  such 
refuse  was  offensive  in  odor  and  "  hazardous  "  to  the  public  health. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
who  filed  the  following  conclusions : 

The  defendant  has  an  establishment  in  the  city  of  La-mbert- 
ville,  in  which  he  carries  on  the  business  of  canning  tomatoes, 
commencing  about  the  middle  of  August,  in  each  year,  and  con- 
tinuing as  long  as  the  crop  lasts.  For  ten  years  he  has  been 
thus  employed.  The  process  of  canning  requires  the  use  of  a 
good  deal  of  wattr.  This  water,  with  all  the  tomato  juice  which 
escapes,  together  with  the  seeds  and  some  of  the  skins,  is  dis- 
charged into  a  pool  or  reservoir,  where  it  is  retained  until  in  the 
night,  when  it  is  again  discharged  mto  an  open  drain  in  Frank- 
lin street,  along  which  it  runs  to  a  sewer,  and  through  the  sewer 
to  Swan  creek.  These  different  parts  so  discharged  have  been 
called  refuse.  This  pool  or  reservoir  has  a  superficial  area  of 
about  sixteen  feet  by  twenty-seven  feet,  and  is  three  feet  deep.  The 
open  drain  and  sewer  pass  along  and  near  to  several  dwellings, 
which  have  been  and  are  occupied.  Swan's  creek  is  a  small 
stream  in  summer,  and  especially  in  dry  times,  not  over  two  feet 
in  width  and  very  shallow,  its  bed  being  earth,  sand,  gravel  and 
stones,  and  its  flow  sluggish  and  very  easily  obstructed.  On 
each  side  of  this  creek,  and  not  far  from  its  banks,  are  occupied 
dwelling-houses.  The  drain,  the  sewer  and  the  creek  are  the 
receptacles  not  only  of  surface-water  but  of  more  or  less  decom- 
posing matter,  obnoxious  to  the  sense  and  most  likely  deleterious 
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to  the  public  health ;  at  least,  I  shall,  for  the  purposes  of  this 
case,  proceed  upon  the  belief  that  the  compounds  described  con- 
tain and  cast  off  vegetable  poisons  which,  when  generated  or 
concentrated  in  sufficient  quantities,  a^s  the  common  people  say, 
produce  disease — as  the  expert,  perhaps,  would  say,  invite  disea.se. 
Farther  than  this  I  need  not  attempt  to  define  its  quality  or  to 
determine  its  quantity,  for  the  bill  is  not  filed  against  those  who 
may  be  supposed  to  contribute  thereto,  although  no  small  amount 
of  testimony  was  admitted  on  the  alleged  theory  that  the  board 
of  health  was  wholly  mistaken  as  to  the  real  cause  of  complaint, 
the  defendant  insisting  that  it  arose  from  the  matter  indicated, 
and  not  from  said  refuse,  and  that  said  refuse  contributes  nothing 
thereto. 

The  complaint  is  against  the  defendant  for  carrying  on  a  busi- 
ness in  a  manner  detrimental  and  hazardous  to  public  health. 
During  the  "  canning  season "  a  great  many  have  recognized 
offensive  smells  and  odors,  and  they  say  that  these  smells  and 
odors  are  sickening.  Two  questions  arise :  First,  does  the  de- 
fendant materially  contribute  to  them  ?  Second,  are  they  haz- 
ardous to  the  public  health  ? 

Whatever  the  true  character  of  the  odors  may  be,  whether 
deleterious  to  health  or  not,  the  testimony  is  most  overwhelming 
that  they  do  not  arise  or  are  not  observed  until  the  canning  sea- 
son opens,  and  that  they  continue  for  some  time  after  it  closes. 
This  is  the  testimony  of  witnesses  of  the  highest  respectability, 
who  have  observed  the  fact  for  several  years.  This  much  I  can- 
not avoid  believing,  that  the  alleged  offensive  smells  and  odors 
arise  during  the  canning  season. 

It  is  equally  certain  that  the  presence  and  flow  of  this  refuse 
precipitates  the  odor,  if  it  be  not  the  only  cause  and  source  of  it. 
The  people  who  have  lived  beside  this  open  gutter  and  covered 
sewer  for  years  have  had  the  most  abundant  chance  to  settle  for 
themselves  the  question  whether  there  was  present  any  of  the 
odor  from  tomatoes  or  not  in  the  smells  that  so  repeatedly  ar- 
rested their  attention.  They  all  speak  of  it  as  the  tomato  smell. 
This  is  confirmed  by  all  the  witnesses.  Thus  far  I  am  on  most 
certain  o;round. 
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But  is  this  refuse,  by  its  presence,  in  whole  or  in  part,  an 
element,  an  instrument  or  an  agent  in  filling  the  air  with  noxious 
vapors  ?  The  testimony  leads  me  to  answer  that  it  is.  I  under- 
stood Mr.  Butterfoss  to  say  that  the  vat  or  pool  holds  between 
three  thousand  and  four  thousand  gallons,  and  that  he  discharged 
about  one-third  of  this  refuse  daily.  Thus  it  appears  that  two- 
thirds  of  the  whole  mass  of  refuse  remain  in  the  vat  or  pool  all 
of  the  time.  This,  it  is  insisted,  greatly  increases  the  objection- 
able features  of  the  compound.  It  is  urged  that,  in  this  condi- 
tion, decay,  decomposition  and  fermentation  are  in  constant  and 
rapid  progress.  Now,  after  the  restraining  order  was  served, 
Mr.  Butterfoss  did  not  discharge  any  of  the  contents  of  this 
reservoir  for  four  days,  and  when  he  did  so,  after  the  four  days, 
he  describes  it  as  "  very  offensive,"  and  that  it  was  so  offensive 
is  conceded.  A  great  many  so  describe  it  in  very  strong 
terms.  Well,  then,  if  in  four  days  the  whole  mass  becomes 
very  offensive,  is  it  not  beyond  controversy  that  if  two-thirds 
of  the  whole  mass  remain  there  all  of  the  time,  it  will  more  or 
less  contaminate,  by  commingling  with  the  other  and  added  one- 
third?  That  this  will  be  so  seems  to  me  to  be  self-evident. 
The  testimony  of  Mr.  Butterfoss  and  of  Mr.  Dilly  removes  all 
hesitation  to  the  belief  that,  however  incontaminable  tomato 
juice  may  be  in  itself,  it  did  and  does  in  this  reservoir  abide  with 
a  large  quantity  of  most  contaminating  matter  without  such  mat- 
ter undergoing  deteriorating  changes,  and  that,  however  efficient 
it  may  act  as  a  detergent  or  deodorizer  in  a  given  case,  it  cannot 
always  prevent  deterioration  or  contamination  of  a  larger  ma.-s. 
In  otlier  words,  the  juice  did  not  prevent  decomposition  or  fer- 
mentation, or  the  very  offensive  smell.  Hence,  the  question  is 
not  suspended  in  theory,  but  supported  by  the  very  plainest  fact. 
The  incontestable  fact  is,  that  as  thus  compounded  tomato  juice 
will  not  preserve,  however  certainly  it  may  cleanse.  This  mass, 
then,  being  susceptible  of  becoming  "  very  offensive,"  and  so 
becoming  in  the  reservoir,  what  follows  ?  It  is  discharged  into 
the  open  drain  and  sewer.  The  drain  is  a  small  ditch  cut  in  the 
ground.  The  sewer  is  several  feet  deep,  having  in  some  portion 
of  its  length  a  stone  bottom,  with  stone  sides  and  flag  covering. 
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These  sewer  walls  are  without  mortar.  After  the  refuse  is  dis- 
charged into  this  drain  and  sewer,  there  is  also  thrown  into  the 
sewer  large  quantities  of  hot  water.  This  is  done  with  the  intent 
of  cleaning  the  sewer  of  every  vestige  of  the  refuse.  I  am  not 
satisfied  that  it  does  cleanse  or  expel  all  the  refuse.  I  think  that 
it  is  in  every  way  reasonable  to  believe  that  the  open  ground 
and  the  crevices  between  the  stones  receive  and  retain  large  quan- 
tities of  this  refuse,  not  the  skins  or  seeds,  perhaps,  but  the  liquid 
matter.  This  is  demonstrated  by  the  fact  that  this  same  "  to- 
mato smell "  arises  from  the  openings  in  the  sewer  for  some  time 
after  the  canning  establishment  closes. 

But  the  defendant  uses  large  quantities  of  water  to  float  off  all 
this  refuse.  This  fact  is  very  impoiitant.  Why  resort  to  this 
expense  and  expedient,  if  the  complaint  against  him  be  not  well 
founded  ?  I  believe  that  Mr.  Butterfoss  himself  has  been  con- 
vinced that  he  has  had  and  now  has  no  right  to  discharge  this 
refuse  into  that  gutter  and  sewer,  without  doing  something 
to  prevent  offence  to  his  neighbors  and  fellow  citizens.  I  believe 
that  he  was  and  is  entirely  sensible  that  it  does  and  will,  if  un- 
attended to,  work  hurt  to  others.  This  must  be  so,  or  he  cer- 
tainly would  not  adopt  the  means  of  purification  and  of  cleansing 
Avhich  he  has.  However,  notwithstanding  the  use  of  the  water, 
I  am  persuaded  that  the  soil  where  there  is  a  stone  bottom,  as 
well  as  where  there  is  not,  becomes  thoroughly  saturated  with 
and  retains  large  quantities  of  this  liquid  refuse,  and  that,  when 
the  atmospheric  conditions  are  favorable,  greatly  increases  the 
offensive  sewer  gas  so  much  feared  and  so  injurious. 

Two  highly  respected  witnesses,  both  of  them  eminent  as 
physicians,  and  one  of  them  equally  so  as  a  chemist,  whose  judg- 
ments had  great  influence  with  the  court,  asserted  that  there  is 
not,  and  cannot  be,  anything  harmful  or  offensive  about  tomato 
juice.  They  both  insisted  that  it  is  a  preserver,  a  cleanser,  a 
purifier,  a  deodorizer.  In  speaking  of  its  cleansing  properties, 
the  chemist  said  that  he  applied  some  of  this  very  liquid  to  the 
filthiest  of  filth,  and  that  it  was  thoroughly  cleansed  and  deodor- 
ized. He  did  not  seem  to  doubt  but  that  there  was  euoush  of 
the  juice  in  this  mass  of  refuse  to  keep  the  whole  in  a  state  of 
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purity.  But,  as  I  have  said  above,  I  find  that  the  fact  contra- 
dicts the  theory.  Mr.  Butterfoss  contradicts  the  theory.  A  large 
number  of  witnesses  corroborate  Mr.  Butterfoss. 

But,  if  science  establishes  a  principle,  and,  after  all,  the  alleged 
fact  is  only  a  temporary  delusion,  and  the  process  towards  preser- 
vation is  an  offensive  process,  inasmuch  as  it  releases  the  offensive 
particles  and  casts  them  off  and  brings  them  distinctly  to  our 
notice  for  the  time  being,  the  inquiry  remains  and  cannot  be 
averted.  Can  the  citizens,  through  the  complainants,  find  relief 
if  the  offensive  process,  by  M^hich  the  mass  is  preserved,  casts  off 
an  odor  or  nauseous  smell  injurious  to  public  health  ?  The  two 
witnesses  last  referred  to  think  that  the  noxious  odors  come  in 
this  manner :  In  the  gutter,  sewer  and  creek  are  considerable 
quantities  of  earth  and  vegetable  matter,  the  vegetable  matter 
undergoing  a  process  of  decomposition,  but  not  so  actively  as  to 
cast  off,  in  perceptible  quantities,  its  dangerous  gases,  but  retain- 
ing those  gases  until  the  refuse,  containing  the  tomato  juice, 
comes  in  contact  with  it,  when  they  are  liberated  and  float  away 
with  the  vapor  throughout  the  surrounding  atmosphere,  leaving 
the  solid  vegetable  matter  cleansed  and  free  from  the  offensive 
ingredient. 

Now,  if  this  be  a  full  and  satisfactory  solution  of  the  problem, 
I  do  not  understand  that  it  changes  the  legal  consequences.  The 
noxious  odors  or  gases  are  cast  off  and  go  about  their  work  of 
mischief.  This  is  effected  by  means  of  the  cleansing  qualities 
of  the  acid  tomato  juice.  The  foe  to  health  was  comparatively 
chained  or  bound,  or  at  least  not  escaping  in  perceptibly  injurious 
quantities,  when  the  liberator  comes  along,  or  is  sent  forth  by 
Mr.  Butterfoss.  In  my  humble  judgment,  Mr.  Butterfoss  is 
responsible  for  this ;  so  to  speak,  he  puts  the  match  to  the  maga- 
zine ;  he  unchains  the  tiger. 

Taking  it  for  granted  that,  as  the  two  witnesses  last  named 
think,  there  are  these  deposits  of  decaying  vegetable  matter  in 
the  ditch,  sewer  and  creek,  for  the  presence  of  which  others  may 
be  responsible,  there  is  no  proof  that  the  presence  of  this  matter 
in  the  places  named,  has  ever  been  so  seriously  complained  of  as 
to  arrest  the  attention  of  the  health  officers  of  the  city.     (I  am 
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not  referring  to  what  has  been  said  about  the  deposits  in  an  open 
drain,  in  another  place).  Nor  has  it  been  shown,  in  this  cause, 
that  the  sewers  are  allowed  to  become  nuisances  in  the  ordinary 
use  of  them.  At  and  around  the  mouth  of  the  sewer  appears 
tu  be,  or  to  have  been,  a  quantity  of  most  objectionable  matter,  so 
powerfully  resisting  that  all  this  juicy  refuse  would  not  cleanse 
it ;  but  what  that  abomination  is — whether  pure  coal  tar,  vege- 
table matter  without  tomato  refuse,  or  the  tomato  refuse  in  whole 
or  in  part — has  not  been  settled  before  me.  HoM^ever,  I  think 
I  need  not  labor  with  that  filthy  mass — certain  it  is  that  the 
juice  fails  to  cleanse  and  purify  it. 

I  conclude  that  the  defendant  is  responsible  for  the  smells  or 
odors  named  in  the  bill,  which  are  certainly  so  obnoxious  to  the 
sense  of  many  citizens. 

Finally,  are  the  odors  to  be  considered  within  the  category 
contemplated  by  the  statute?  The  board  of  health,  it  seems, 
has  been  empowered  to  "  abate  nuisances,  sources  of  foulness  or 
cause  of  sickness  hazardous  to  the  public  health,"  and,  instead 
of  proceeding  in  a  summary  way,  sucli  board  may  file  a  bill 
in  chancery,  to  determine  the  question,  as  has  been  done  in  this 
case.  The  counsel  for  defendant  seemed  to  think  that,  taking 
the  odors  complained  of  at  the  worst,  as  described,  they  are  not 
within  the  act.  In  his  mind,  the  court  must  regard  the  word 
"  hazardous "  as  synonymous  with  the  highest  or  greatest  ex- 
tremity. I  think  he  desired  to  lead  my  mind  to  the  conclusion 
that  the  word  was  not  used  in  a  plain,  simple  or  positive  sense, 
but  in  a  superlative  sense.  Reason  and  all  rules  of  interpreta- 
tion reject  this  argument.  Manifestly,  the  law-making  power 
did  not  intend  to  create  a  board  of  health  with  power  to  act  only 
when  and  after  they  had  watched  the  "  source  of  foulness  "  from 
its  beginnings  and  along  its  various  grades  of  progression,  until 
it  has  embraced  the  strong,  debilitated  the  healthy  and  prostrated, 
the  weak.  Surely,  the  benefactors  of  our  race  do  not  thus  dis- 
play their  philanthropy.  No;  it  must  mean  simply  danger, 
peril,  risk. 

Therefore,  I  come  to  the  inquiry,  Is  this  stench  or  odor  haz- 
ardous to  the  pulilic  health  ?     J^hn  C.  Moore  says  that  he  ob- 
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served  suoh  a  strong  stench  that  he  had  to  close  his  windows. 
Dr.  Romine  says  that  these  smells  are  sometimes  almost  imper- 
ceptible, and  sometimes  almost  unbearable.  He,  too,  has  been 
obliged  to  close  his  windows.  He  speaks  of  it  being  very  bad 
in  front  of  his  dwelling.  He  has  noticed  the  same  stench  or 
odor  in  several  other  places.  He  swears  that  it  has  influenced 
patients  in  that  neighborhood.  He  never  noticed  it  before  the 
canning  season,  but  has  for  at  least  four  weeks  thereafter.  Dr. 
Lewis  Rice,  who  has  been  practicing  twenty-eight  years — and 
all  those  years,  with  the  exception  of  one,  in  Lambertville — says 
that,  during  the  canning  and  until  frost,  they  have  been  annoyed 
by  these  smells.  The  whole  air  is  permeated,  and  it  is  especially 
bad  at  night  and  in  the  morning.  It  has  greater  effect  at  night, 
when  the  individual  is  asleep,  because  he  then  has  less  power  to 
resist.  His  own  family  has  complained.  It  affects  theii-  appetite. 
He  has  observed  it  very  markedly,  this  year,  himself.  To  him  it  is 
very  nauseating.  He  has  been  obliged  to  sleep  with  his  v/indows 
and  doors  closed,  and  could  not  use  his  parlor.  He  says  that  such 
gases  are  all  non-supporters  of  animal  life,  and,  in  such  quan- 
tities, must  impair  health.  He,  too,  has  noticed  these  gases  or 
odors  at  other  places  in  Lambertville  than  where  he  now  resides. 
Dr.  Oliphant  has  noticed  them  in  several  different  places,  and, 
at  least,  two  squares  distant  from  the  sewers.  He  declares  that 
the  smell  is  very  offensive  to  the  sense,  and  very  injurious  to  the 
health.  He  says  the  effect  is  similar  to  the  effect  of  the  dissect- 
ing-room. He  has  no  doubt  but  that  it  is  dangerous  to  public 
health — has  a  tendency  to  aggravate  all  intestine  troubles,  and 
the  class  of  fevers  called  intermittent.  To  him  it  has  appeared 
very  offensive  since  the  pendency  of  this  suit.  Dr.  Wetherill 
has  noticed  these  smells  for  several  years  during  the  canning 
season.  During  hot  weather  it  is  very  bad.  On  the  18th  of 
September,  when  the  reservoir  was  emptied,  after  standing  full 
for  four  days,  he  says  it  was  not  to  be  borne  at  his  house — it  was 
intolerable.  He  does  not  notice  it  before  the  canning:  season,  but 
does  for  some  time  afterwards.  He  has  no  doubt  about  the  source 
of  this  odor.  He,  too,  says  it  is  injurious  to  public  health.  T.  R. 
Hunt  speaks  of  the  smell  fi-om  the  sewer  as  very  offensive  dur- 
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ing  the  canning  season,  as  do  Mrs.  Twomey  and  her  daughter, 
both  of  whom  have  been  made  sick  by  it,  the  latter,  this  year. 
It  became  so  offensive  in  Mr.  Field's  house  as  to  awaken  him  at 
night,  and  his  daughter  says  it  was  very  offensive.  E.  R.  Solli- 
day  was  mayor  six  or  seven  years  ago.  There  were  many  com- 
plaints made  to  him  then  of  this  odor.  He  remonstrated  with 
Mr.  Butterfoss.  He  has  noticed  the  smell  at  his  dwelling,  and 
it  produces  discomfort.  W.  H.  Davis  says  that  on  the  25th  of 
September  last  the  odor  was  fearful,  so  bad  that  he  was  obliged 
to  close  his  doors,  and  it  made  him  sick  at  his  stomach.  Job  S. 
Sebold  says  it  made  him  sick  twice  in  September.  A  number 
of  witnesses  were  called  in  corroboration  of  what  already  appears. 

The  facts  here  disclosed,  I  think,  warrant  the  filing  of  the  bill. 
The  defendant  offered  a  great  many  witnesses,  but  the  positive 
and  affirmative  declarations  above  presented  remain  untouched. 
I  can  discover  no  ground  for  impugning  the  motive  of  a  single 
witness  on  either  side.  There  seems  to  be  nothing  to  provoke  any 
interest  or  bias,  except  the  interest  which  every  right-minded 
man  has  in  the  happiness  and  welfare  of  his  fellow  men  ;  surely 
these  physicians  can  be  trusted.  If  bias  or  selfishness  could 
animate,  them  they  would  not  have  been  on  the  side  of  the  com- 
plainants. I  believe  them  to  be  as  honest  as  I  have  every 
reason  to  believe  the  two  called  by  the  defendant  are. 

And  believing  this,  the  testimony  is  very  convincing  that  the 
use  of  the  vat,  pool  or  reservoir  as  now  used,  and  the  gutter  and 
sewer  and  the  creek  named  in  the  bill,  is  a  source  of  foulness 
hazardous  to  the  public  health. 

I  will  advise  a  decree  to  this  extent  in  accordance  with  the 
prayer  of  the  bill.     The  complainants  are  entitled  to  costs. 

Mr.  R.  S.  Kuhl,  for  appellants. 

Mr.  C.  A.  Skillman,  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by 
the  vice-chancellor. 
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Caboline  D.  Mershon  et  al.,  appellants, 

and 

Sarah  Ann  Duer,  respondent. 

The  title  to  a  house  and  lot  was  taken  in  1852  in  the  name  of  one  E.,  but 
the  consideration  was  paid  by  one  D.,  wbo,  with  his  family,  continuously  oc- 
cupied the  premises  thereafter  until  his  death,  and  paid  the  taxes  thereon  and 
for  all  improvements  and  repairs,  without  accounting  for  the  rents  to  R.,  or 
being  called  on  by  E,.  to  do  so.  R.,  at  the  request  of  D.,  afterwards  conveyed 
the  premises  to  C,  who  was  D.'s  daughter  by  a  former  wife.  Held,  that  D. 
had  a  resulting  trust  in  the  premises,  and  that  his  wife,  the  respondent,  waia 
entitled  to  dower  therein. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
who  filed  the  following  conclusions : 

The  complainant  is  the  widow  of  Eiias  C.  Duer,  and  as  such 
tiles  her  bill  to  establish  her  right  as  tenant  in  dower  to  lands  in 
Trenton,  The  allegations  of  the  bill  are  that  her  husband,  Elias 
C.  Duer,  purchased  these  premises  and  paid  for  them,  but  had 
the  permission  of  Samuel  K.  Rose  to  take  the  title  in  his  name, 
and  did  so.  In  my  judgment,  the  proof  establishes  this  view  of 
the  case.  The  only  question  that  causes  the  least  hesitation  is 
whether  or  not  the  payment  was  so  made  as  to  fairly  bring  this 
case  within  those  which  establish  resulting  trusts. 

I  think  a  recital  of  the  facts  as  detailed  by  Mr.  Rose  will  re- 
move every  doubt.  The  purchase  was  made  in  December,  1852  ; 
then  Mr.  Rose  was  a  man  of  means,  and  had  plenty  of  property ; 
]Mr,  Duer  called  upon  him  and  requested  him  to  buy  this  lot ; 
Mr.  Duer  took  and  kept  the  deed ;  $1,000  was  paid  for  it,  and 
was  raised  for  that  purpose  in  a  loan  association. 

"  The  money  was  taken  out  of  a  loan  association  to  pay  for  this  property ; 
I  got  the  money  from  the  loan  association ;  the  money  was  got  out  of  the  loan 
association." 

He  forgets  whether  he  handled  the  money  or  not.     He  says  : 
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"Mr.  Duer  was  to  pay  the  loan,  keep  the  loan  up  as  rent  for  the  property." 

In  further  explanation  he  says : 

"  Mr.  Duer  told  me  the  property  could  be  bought  cheap,  and  would  require 
no  money  to  be  paid  down ;  the  money  could  be  obtained  out  of  the  loan  asso- 
ciation; he  would  keep  it  in  repair  and  pay  the  loan  up  for  the  rent  of  the 
property." 

The  consideration-money  was  all  paid  through  the  loan,  by 
Mr.  Duer. 

There  never  was  any  accounting  between  Rose  and  Duer,  nor 
any  settlements  of  any  kind  in  reference  to  this  property.  I  can- 
not discover  that  Rose  at  any  time  exercised  the  slightest  con- 
trol or  dominion  over  it,  or  claimed  the  right  to,  except  to  con- 
vey the  title,  as  hereinafter  mentioned.  Duer  paid  off  the  loan, 
and  so  paid  for  the  lot,  and  informed  Rose  that  it  was  paid. 
After  this,  Duer  continued  to  live  on  the  property  and  to  control 
it  as  his  own,  and  yet  Rose  demanded  no  rent  either  from  Duer 
or  from  any  of  his  tenants.  These  facts  seem  strongly  to  repel  the 
suggestion  that  there  was  no  such  thing  as  a  trust  contemplated. 

Mr.  Duer  either  occupied  the  entire  premises,  or  part  of  them, 
until  his  death,  and  when  he  did  not  occupy  all  he  had  tenants 
in  the  portion  which  he  did  not  occupy  himself.  Mr.  Rose  knew 
this,  but  he  collected  no  rent  and  called  no  one  to  any  account 
therefor. 

On  cross-examination  by  counsel  of  defendants,  Mr.  Rose  was 
asked  whether  he  bought  that  property  in  trust  for  Elias  C. 
Duer  or  for  his  use,  to  which  he  replied : 

"  I  expected  him  to  go  there,  of  course ;  that  is  the  same  thing,  isn't  it  ?  yes. 
Q.  You  say  you  expected  him  to  go  there;  how  was  he  to  go  there;  was  he 
to  pay  rent?  A.  Why,  certainly;  he  was  to  live  there  and  pay  rent  in  the 
house." 

He  further  says  Duer  "  was  to  keep  up  the  loans  and  pay  the 
taxes,"  and  "  keep  the  premises  in  repair." 

Rose  conveyed  to  the  defendant  Mrs.  Caroline  D.  Mershon,  a 
daughter  of  Mr.  Duer  by  his  first  wife.  Mrs.  Mershon  gave  no 
consideration.     After  she  took  title  she  executed  a  morta-affe 
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upon  the  land  to  secure  $250.  Mr.  Duer  advised  this,  and  ap- 
plied to  the  mortgagee  for  the  money.  Mrs.  Mershon  says  she 
paid  this  mortgage.  She  says  her  father  paid  no  rent,  but 
boarded  and  clothed  her  for  the  rent.  There  was  never  any  ac- 
counting between  the  father  and  daughter. 

I  tliink  we  have  in  these  undisputed  facts  all  the  elcDients  of 
a  resulting  trust.  At  the  same  time  and  in  the  same  transaction 
it  was  agreed  that  Rose  should  take  the  title  in  his  name,  and 
sliould  raise  the  consideration-money  by  a  loan  on  the  property, 
which  Duer  was  to  pay,  and  which  he  did  pay.  He  paid  for 
all  repairs  and  for  all  taxes  and  for  improvements  upon  the 
property.  He  rented  portions  of  it  and  collected  the  rent^.  He 
accounted  to  no  one,  nor  did  any  one  ever  call  him  to  an  account 
or  claim  the  right  to  do  so.  I  have  been  governed  by  what  I 
understand  to  be  the  reason  and  spirit  of  the  following  cases : 
Outler  V.  Tuiile,  4,  C.  E.  Gr.  oJ^d ;  Howdl  v.  Howell,  2  McCart. 
75  ;  Stevens  v.  Wilson,  3  C.  E.  Gr.  ^7;  Wheeler  v.  Kirtland,  8 
a  E.  G^\  13;  Havens  v.  Bliss,  11  C.  E.  Gr.  363. 

I  think  the  complainant  is  entitled  to  dower  in  the  lands  de- 
scribed in  the  bill,  and  will  so  advise.     She-  is  entitled  to  costs. 

Messrs.  Howdl  &  Bro.,  for  appellants. 

3Ir.  C.  V.  D.  Joline,  and  Mr.  John  Scollay,  for  respondent. 

Per  Curiam. 

Tills  decree  unanimously  affirmed  for  the  reasons  given  by  the 
vice-chancellor. 


Francis  L.  Cooper,  trustee,  appellant, 

and 
Josephine  C.  Browning,  respondent. 

A  trustee  sold  a  tract  of  land  for  $6,600,  but  had  no  power  to  sell  a  email 
part  thereof,  about  one  acre  and  a  half — Held,  that  he  must  account  for  the 
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|6,600  after  deducting  therefrom  an  amount  equivalent  to  the  value  of  the  acre 
and  a  half  estimated  according  to  the  price  per  acre  of  the  whole  tract,  and 
that  he  could  not  show,  frsm  a  subsequent  sale  of  adjoining  lands  by  another 
person,  that  the  value  of  the  acre  and  a  half  was  relatively  greater  than  that 
of  the  rest  of  the  tract  which  he  had  sold. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
who  filed  the  following  conclusions  : 

This  bill  is  filed  to  have  the  defendant  account  for  moneys  in 
his  hands.  The  defendant  sold  certain  lands  which  he  held  in 
trust  for  the  complainant  and  five  others.  The  particular  tract 
which  he  so  held  in  trust  was  contiguous  to  another  tract  con- 
taining one  acre  and  one-half.  In  the  latter  the  complainant  had 
a  seventh  interest.  The  defendant  sold  the  former  tract,  and 
undertook,  at  the  same  time,  to  sell  the  latter  to  one  O'Brien. 
The  price,  he  says,  for  the  whole  was  $6,600,  or  about  $80  per 
acre.  The  defendant  had  full  authority  to  sell  the  larger  parcel, 
but  no  authority  whatever  from  the  complainant  to  sell  the  smaller, 
and  consequently  failed  to  convey  the  one-seventh  of  the  smaller 
parcel  to  O'Brien.  This  bill  asks  the  trustee  to  account  for  the 
one-sixth  of  the  purchase-price,  $6,600,  less  the  proportionate 
value  of  the  acre  and  one-half,  which  is  about  $140.  The  de- 
fendant says  this  basis  of  distribution  would  be  unjust,  for  the 
reason,  as  he  claims,  that  the  acre  and  one-half  were  worth  more 
than  the  larger  tract  in  proportion. 

The  suggestion  of  the  defendant  brings  with  it  a  difficulty 
which,  to  my  mind,  i.^  iarfurmountable,  namely,  the  ascertaining  of 
the  real  interest  of  the  complainant ;  in  other  words,  in  determin- 
ing the  comparative  value  of  the  acre  and  one-half  to  the  whole. 
The  defendant  says  this  can  be  done  by  taking  into  considera- 
tion what  the  one  and  one-half  acres  and  other  lands  adjoining 
sold  for,  some  time  after  the  former  sale.  It  will  be  perceived 
that  the  element  then  brought  into  the  case,  if  taken  into  the 
account,  can  only  mislead ;  for  who  can  tell  the  many  circum- 
stances or  conditions  which  may  have  advanced  or  retarded  the 
bidding  at  the  latter  sale?  The  last  suggestion  presents  the 
fallacy  of  the  reasoning  of  the  defendant;  for  supposing  tin; 
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tract  which  was  sold  last  had  sold  for  one-half  of  the  former, 
then,  clearly,  the  defendant  would  not  have  invoked  the  rule 
which  he  now  desires  the  court  to  enforce. 

The  chances  of  an  advantageous  or  a  disadvantageous  bargain 
ran  as  well  in  favor  or  against  the  one  as  the  other ;  O'Brien,  as 
well  as  Mrs.  Browning,  ran  the  risk  of  loss.  The  fact  that  the 
Cooper  farm  was  sold  after  the  Burr  farm,  and  before  this  bill 
was  filed,  is  the  only  circumstance  which  rendered  it  at  all 
plausible  to  raise  this  question.  Had  the  Cooper  farm  not  been 
sold,  the  right  of  the  complainant  to  file  this  bill  would  have 
been  complete ;  the  fact  of  such  sale  intervening  cannot  increase 
nor  diminish  her  rights  in  the  proceeds  of  the  sale  of  the  Burr 
tract.  As  above  suggested,  if  the  Cooper  farm  had  been  sold 
for  $40  an  acre  the  result  must  have  been  the  same ;  it  could  not 
have  entered  into  the  question  now  before  me.  I  cannot  but 
think  that  a  moment's  reflection  will  bring  every  unbiased  mind 
to  this  conclusion. 

I  will  advise  a  decree,  giving  to  the  complainant  the  one-sixth 
of  $6,460,  with  interest  from  the  time  the  defendant  received 
the  same. 

Mr.  Herbert  A.  Drake,  for  appellant. 
Messrs.  Garrison  &  French,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by 
the  vice-chancellor. 

22 
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Ellen   Dolan,  administi'atrix  et  al.,  appellants, 

and 

Alice  Lee,  executrix,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van  Fleet, 
whose  opinion  is  reported  in  Lee  v.  Dolan,  12  Stew.  Eq.  19S. 

Mr.  T.  F.  McCormick  and  Mr.  Cortlandt  Parker,  for  appellants. 

Mr.  Thos.  N.  McGarter  and  Mr.  Robert  H.  McCarter,  for 
respondent. 

I.  The  Claim. — A  surviving  partner  who  pays  a  partnership 
debt  is  entitled  to  contribution  from  the  estate  of  his  deceased 
partner  in  equity.  Comins  v.  Culver,  6  Stew.  Eq.  94- ;  Wells  v. 
HuhbeU,  3  Johns.  Ch.  291^. 

II.  Tlie  Parties. — A.  Such  a  creditoi  can  follow  assets  into 
the  hands  of  legatees  or  distributees  in  equity.  March  v.  Russell, 
3  My.  &  Cr.  4£  ;  Hodges  v.  Waddington,  S  Vent.  360 ;  Thomas 
V.  Griffith,  2  Giff.  504. ;  Stuart  v.  Kissam,  2  Barb.  4.93  ;  Trip 
v.    Talbird,  1  HilVs  Ch.  142 ;  Lupton  v.  Lupton,  2  Johns.  Ch. 

em. 

B.  The  executor  or  aduainistrator  of  such  deceased  debtor  is  a 
pro})er  party  to  such  a  suit,  if  he  still  has  assets  in  his  hands. 
Gillepsie  v.  Alexander,  3  Russ.  136  ;  Davis  v.  Frowd,  1  Myl.  >Sc 
K.  209  ;   Gh-eig  v.  Somervilk,  1  Russ.  &  M.  338. 

A  further  reason  for  making  the  administratrix  a  party  is  the 
admitted  fact  that  no  guardiau  has  been  appointed  for  the  infant 
distributee.      Wms.  on  Exrs.  1206. 

III.  The  Amount. — Complainant  is  entitled  to  recover  one- 
half  of  the  amount  paid  by  her  or  her  testator,  including  ex- 
penses. 

The  administratrix  was  notified  by  complainant  or  her  testator, 
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or  his  agents,  of  their  liability  to  meet  half  of  the  Jackson 
claim,  if  established. 

They  never  disclaimed  the  propriety  of  Lee's  defence  to  the 
action,  nor  claimed  that  he  ought  to  pay  without  litigation. 

They  simply  denied  the  liability  of  any  one  but  the  surviv- 
ing partner,  and  always  sent  the  claimant  to  him.  Wheder  v. 
Arnold,  SO  Mich.  304-;  Allen  v.  Blanchard,  9  Conn.  631; 
Forbes  v.  Webster,  2  Vt.  58 ;  2  lAndley  on  Partnership  {^EweWs 
ed.)  790  note;  Blythe  v.  Smith,' 5  31.  &  G.  407;  Kemp  v.  Fin- 
den,  12  31.  &  W.  4,21;  Stothoff  v.  Dunham,  4  Harr.  181; 
Notes  to  Lampleigh  v.  Brathwaite,  1  Smith's  Lead.  Cas.  *'70e; 
Brandt  on  Suretyship  and  Guaranty  §  247 ;  Winkle  v.  Johnson, 
19  Rep.  44^. 

The  surviving  partner  being  a  trustee  in  the  management  of 
the  trust  property,  for  the  representatives  of  the  deceased  part- 
ner {2  lAndley  on  Partnership  (FtveWs  ed.)  1044-  ^^^  cases  in  note), 
he  must  be  satisfied  of  the  genuineness  of  a  claim  against  the 
estate  before  he  settles  it,  and  if  he  is  not  satisfied,  should  put 
the  party  to  proof  of  his  claim. 

The  circumstances  were  clearly  such  as  not  only  to  make  a 
defence  justifiable,  but  proper. 

The  claim  had  been  liquidated  in  the  form  of  a  judgment  for 
$2,821 .  Lee  was  ignorant  of  it  or  the  claim  on  which  it  was 
based.  He  was  approached  by  several  different  parties  claiming 
to  own  it,  who  respectively  offered  to  settle  it  at  $700  and  at 
$500.  He  was  advised  by  reputable  counsel  that  he  had  a  good 
defence,  which  was  a  question  of  some  doubt  even  in  the  court 
of  appeals,  where  the  vote  was  four  to  three  against  him.  Der- 
hxim  V.  Lee,  87  N.  Y.  599. 

All  these  facts  make  the  vice-chancellor's  conclusion  that  his 
defence  was,  under  the  circumstances  justifiable,  eminently 
proper. 

IV.  The  Defence. — The  Supposed  Arbitration. — In  addition 
to  the  authorities  quoted  by  the  vice-chancellor,  to  the  effect  that 
an  award  between  the  parties  has  no  legal  effect  upon  a  claim 
not  submitted  to  or  considered  by  the  arbitrators,  see  3Lt.  Des- 
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ert  V.  Tremont,  75  Me.  252 ;   Bailey  v.  Whitney,  5  Me.  92 ; 
Evan  V.  Ola])^,  123  Mass.  165. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by 
the  vice-chancellor. 


Joseph  Upper,  appellant, 

and 

Ashbel  Green,  receiver  &c.,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  North  River  ConstrvAition  Co.'s  Case,  11  Stew.  Eq. 
4^3. 

Mr.  F.  W.  Stevens,  for  appellant,  cited : 

Rev.  188 ;  Dd.,  Lack.  &  West.  R.  R.  Co.  v.  Oxford  Iron  Co., 
6  Stew.  Eq.  192 ;  Bedford  v.  Newark  Machine  Co.,  1  C.  E.  Gr. 
120  ;  Story's  Eq.  Jur.  §  1047;  Adams's  Eq.  Jur.  ^54- ;  Receivers 
of  New  Jersey  Midland  Co.  v.  Wortendyke,  12  C.  E.  Gr.  660 ; 
Coe  V.  Midland  Railway  Co.,  4-  Stew.  Eq.  105 ;  Shinn  v.  Budd, 
lMcCart.234;  Sheldon  on  Subrogation  %  246 ;  Hoover  v.  Epler, 
52  Pa.  St.  522 ;  Abbott  v.  Bait.  &  Rap.  Steam  Packet  Co.,  4 
Md.  Ch.  317  ;  CottriWs  Appeal,  11  Pa.  St.  294  ;  Gfans  v.  Theime, 
93  N.  Y.  228  ;  Tradesmen's  Building  Assn.  v.  Thompson,  5  Stew. 
Eq.  133. 

Son.  John  P.  Stockton,  Attorney- General,  for  respondent. 

Per  Curiam. 

This  decree  affirmed  for  the  reasons  given  by  the  chancellor. 
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Vandenberg  v.  Demarest. 

For  affirmance  —  The  Chief- Justice,  Depue,  Magie, 
Reed,  Scudder,  Van  Syckel,  Brown,  Cole,  McGregor, 
Whitakbk — 1 0. 

For  reversal — Dixon,  Clement,  Paterson — 3. 


AAiiT  Vandenberg  et  al.,  appellants, 

and 

Garret  Demarest,  a  lunatic,  by  his  guardian,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Demarest  v.  Vandenberg,  12  Stew.  Eq.  130. 

Mr.  John  W.  Griggs,  for  appellants. 

Mr.  William  Prall,  for  respondent. 

Per  Curiam. 

This  decree  affirmed  for  the  reasons  given  by  the  chancellor^ 

For  affirmance — The  Chief-Justice,  Depue,  Parker, 
Reed,  Scudder,  Van  Syckel,  Brown,  Clement,  Cole, 
Whitaker — 10, 

For  reversal — Dixon,  Magie,  Paterson — 3. 
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Champion  v.  Williams. 


Nathan  Champion,  appellant, 

and 
Lewis  S.  Williams,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Williams  v.  Champion,  12  Stew.  Eq.  350. 

Mr.  John  B.  Huffman,  for  appellant. 

Messrs.  Learning  &  Black,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by 
the  chancellor. 


John  F.  Grandin,  appellant, 

and 

John  Grandin  Slocum,  respondent. 

On  appeal  from  a  decree  of  the  ordinary,  whose  opinion  is  re- 
ported in  Slocum  v.  Grandin,  11  Stew.  Eq.  4^5. 

Mr.  J.  G.  Shipman  and  Mr.  H.  A.  Fluok,  for  appellant. 

Mr.  John  N.  Voorhees,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
ordinary. 
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Kirkpatrick  v.  Coming. 


Andrew  Kirkpatrick,  receiver  &c.,  appellant, 

and 

Erastus  Corning  et  al.,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Kirkpatrick  v.  Corning,  12  Stew.  Eq.  136. 

llessrs.  Coult  &  Hoioell,  Mr.  Theodore  W.  Dwight  and  Mr. 
Oortlandt  Parker,  for  appellant. 

Mr.  T.  N.  McOarter,  Mr.  B.  Williamson  and  Mr.  Amasa  J. 
Parker,  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by 
the  chancellor. 


AiTOBEW  K.  Marsh,  appellant, 

and 
Thompson  C.  Munn,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Munn  v.  Marsh,  11  Stew.  Eq.  4^0. 

Mr.  John  W.  Taylor,  for  appellant. 

Mr.  P.  Woodruff,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by 

the  chancellor. 


CASES 


ADJUDGED   IN 


THE  COURT  OF  CHANCERY 


OF 


THE  STATE  OF   NEW  JERSEY. 

OCTOBER    TERM,    1885. 


Theodoee  Runyon,  Esq.,  Chakcellob. 


Abraham  V.  Van  Fleet  aitd  John  T.  Bird,  Esqs., 
Yice-Chancelloes. 


The  Mutual  Life  Insurance  Company  of  New  York 

V. 

Joseph  M.  Everett. 

For  a  valuable  consideration  lands  were  conveyed  to  C.  in  trust  for  E.,  with 
a  provision  that  C.  should  convey  the  lands  to  any  one  designated  by  E., 
either  by  a  writing  executed  during  her  lifetime  or  by  a  will  after  her  death. 
C.  died  without  having  exercised  the  power,  and  thereupon  E.  verbally  re- 
quested C.*8  heir  at  common  law  to  convey  the  premises  to  herself,  which  was 
accordingly  done.  Afterwards,  E.,  for  a  valuable  consideration,  conveyed  the 
premises  to  the  complainants'  mortgagor,  through  whom  they  now  claim  title. 
— Held,  that  this  court  would  aid  the  execution  of  the  power,  which  was  only 
formally  defective,  and  would  perpetually  enjoin  E.'s  heir-at-law  from  prose- 
cuting ftn  ejectment  to  recover  the  premises. 


On  bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

345 
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Mutual  Life  Insurance  Co.  v.  Everett. 
Mr.  F.  G.  Burnham,  for  complainant. 

Mr.  William  Clark,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  to  restrain  the  defendant  from  prosecuting  an 
action  of  ejectment  to  recover  the  possession  of  land  in  Middle- 
sex county,  to  which  he  claims  title  under  the  provisions  of  a 
trust-deed  from  Joseph  McChesney  to  Doctor  Charles  G.  Mc- 
Chesney,  dated  September  5th,  1853,  and,  if  necessary,  to  estab- 
lish the  title  of  the  complainant  under  a  conveyance  of  the 
property  to  Elizabeth  M.  Everett  under  that  deed,  the  complain- 
ant's title  being  derived  from  her  through  foreclosure  proceedings 
upon  a  mortgage  given  by  her  grantee. 

The  deed  from  Joseph  McChesney  to  Doctor  McChesney  re- 
cited that  Mrs.  Everett,  one  of  the  children  of  the  grantor,  had 
paid  and  discharged  out  of  her  own  funds  sundry  debts  aud 
claims  against  her  father,  and  had  laid  out  and  expended  from 
time  to  time  large  sums  of  money  in  and  about  his  support  and 
maintenance,  and  had  also  agreed  to  and  with  him  to  board, 
clothe  and  maintain  him  in  a  comfortable  manner  for  and  during 
the  term  of  his  natural  life,  and  that  it  was  the  wish,  purpose 
and  intent  of  the  grantor  to  settle  and  secure  the  real  estate  and 
premises  described  in  the  deed  to  and  for  her  use  and  benefit  as 
thereinafter  set  forth  ;  and  the  deed  thereupon  witnessed  that  the 
grantor,  in  order  to  carry  into  effect  such  wish,  purpose  and  in- 
tent, and  in  consideration  of  the  premises  and  the  natural  love 
and  afiection  which  he  had  for  his  daughter,  Mrs.  Everett,  and 
also  in  consideration  of  $1,  granted,  bargained,  sold,  aliened,  re- 
leased, conveyed  and  confirmed  to  Charles  G.  McChesney,  his 
heirs  and  assigns,  the  property  in  question,  a  tract  of  forty-four 
acres,  to  the  use  of  the  grantee,  his  heirs  and  assigns  forever ; 
but,  nevertheless,  upon  the  trust  and  to  and  for  the  several  uses, 
intents  and  purposes  thereinafter  expressed,  limited  and  declared, 
and  to  no  other  use,  purpose  and  intent  whatever  ;  that  is  to  say, 
upon  the  trust  that  the  grantee,  his  heirs  and  assigns,  should  and 
would  grant,  bargain,  sell,  assign,  transfer  and  convey  the  prerai- 
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ses,  or  any  and  every  part  and  parcel  thereof,  unto  such  person 
or  persons  and  to  and  for  such  uses,  purposes,  estates  and  inter- 
ests, and  in  such  parts,  shares  and  portions,  form  and  manner  as 
Mrs.  Everett  might  at  any  time  during  her  natural  life,  and,  not- 
withstanding any  coverture,  by  writing  under  her  hand  and  seal, 
direct  and  appoint,  and  in  trust  that  the  grantee,  his  heirs  and 
assigns,  before  and  until  such  direction  and  appointment  should 
be  made,  and  for  and  at  all  times  during  the  natural  life  of  Mrs. 
Everett,  should  and  would  permit  and  suffer,  authorize  and  em- 
power her  to  use,  possess,  occupy  and  enjoy  the  premises  and 
every  part  and  parcel  thereof,  and  the  rents,  issues  and  profits 
thereof  to  have,  take  and  receive  to  and  for  her  own  sole  and 
separate  use  and  benefit,  free  from  the  debts,  control  or  engage- 
ments of  her  then  present  or  any  future  husband ;  and  in  trust 
from  and  immediately  after  her  decease  to  grant,  bargain,  sell,  re- 
lease, convey,  confirm  and  dispose  of  the  premises  and  any  and 
every  part  and  parcel  thereof  unto  such  person  or  persons  and  to 
and  for  such  uses,  purposes,  estates  and  interests,  and  in  such 
parts,  shares  and  portions,  form  and  manner  as  she  at  any  time 
during  her  life,  notwithstanding  any  coverture,  should  by  her 
last  will  and  testament  in  writing,  duly  executed  according  to 
law,  or  any  writing  purporting  to  be  her  last  will  and  testament 
or  in  the  nature  thereof,  and  executed  as  a  will,  direct,  limit, 
give  and  appoint  the  same  or  any  part  thereof;  and,  in  default 
of  such  direction,  limitation  and  appointment,  then  in  trust  for 
her  right  heirs  ;  provided  always,  nevertheless,  that  it  should  and 
might  be  lawful  to  and  for  the  grantee,  his  heirs  and  assigns 
from  time  to  time,  in  the  first  place,  to  deduct,  retain  and  re-im- 
burse  unto  himself  and  themselves,  out  of  the  rents,  issues  and 
proceeds  of  the  said  premises,  all  such  costs,  charges  and  expenses 
as  he  or  they  or  any  of  them  should  or  might  sustain,  expend,  pay 
or  be  put  unto  in  and  about  the  performance  of  the  trust  thereby 
in  them  reposed,  or  in  any  manner  concerning  the  same. 

It  may  be  stated  that  in  1857  the  grantor  died,  leaving  a  will 
dated  July  22d,  1850,  and  a  codicil  thereto  dated  June  25th, 
1852,  by  which  will  and  codicil  he  gave  to  Mrs.  Everett  all  hw 
estate,  real  and  personal. 
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Doctor  McChesney  died  in  1863,  leaving  no  lineal  descendants. 
His  heir  at  the  common  law  was  Stephen  McChesney,  the  oldest 
son  of  his  deceased  brother  John.  The  premises  had  not,  nor 
had  any  part  thereof,  been  conveyed  away  when  Doctor  McChes- 
ney died. 

After  the  death  of  Doctor  McChesney,  and  on  or  about  Jan- 
uary 6th,  1864,  Mrs.  Everett  (she  being  then  a  widow),  being 
desirous  of  acquiring  the  legal  title  to  the  property,  under  the 
advice  and  direction  of  her  counsel  requested  the  heirs-at-law  of 
Doctor  McChesney  to  convey  the  premises  to  her,  so  that  she 
might  become  seized  of  them  by  a  good  and  perfect  legal  title  in 
fee  simple  absolute.  In  compliance  with  that  request  Stephen  F. 
McChesney  (the  heir  at  common  law)  and  others,  heirs-at-law  of 
Doctor  McChesney,  by  a  deed  dated  January  6th,  1864,  and 
acknowledged  January  6th,  1865,  conveyed  the  property  to  her 
in  fee  to  her  own  use.  The  deed  declared  that  the  property  was 
the  same  conveyed  by  Joseph  McChesney  to  Doctor  McChesney 
by  the  before-mentioned  deed,  in  trust  for  Mrs.  Everett,  as  par- 
ticularly set  forth  in  the  deed ;  and,  that  Doctor  McChesney 
having  died  holding  the  title  in  trust  under  that  deed,  the 
grantors,  his  heirs,  executed  the  conveyance  to  her  for  the  pur- 
pose of  vesting  in  her  the  legal  title  of  the  property. 

The  executrix  of  Jonathan  E.  McChesney,  one  of  the  brothers 
of  Doctor  McChesney,  also  made  a  conveyance  to  Mrs.  Everett 
for  the  same  purpose.  The  last-mentioned  conveyance  was  dated 
January  9th,  1865,  and  was  made  under  a  power  contained  in 
the  will  of  Jonathan  E.  McChesney  to  convey  all  the  real  estate 
of  the  testator. 

It  appeal's  that  certain  of  the  heirs-at-law  of  Doctor  McChes- 
ney did  not  join  in  the  conveyance  to  Mrs.  Everett,  On  January 
28th,  1865,  Mrs.  Everett  conveyed  the  property  to  George  Farr 
in  fee  for  his  own  use,  for  the  consideration  of  $11,000,  subject  to 
certain  mortgages — one  for  $300  and  another  for  $600,  given  by 
Joseph  McChesney  in  his  lifetime,  and  the  others  given  by  Mrs. 
Everett,  one  for  $500  and  the  other  for  $1,000.  The  principal 
of  those  mortgages,  amounting  in  all  to  $2,400,  constituted  a 
part  of  the  consideration  of  the  conveyance.     On  February  10th, 


13  Stew.]  OCTOBER  TERM,  1885.  349 

Mutual  Life  Insurance  Ck).  v.  Everett. 

1871,  Farr  mortgaged  the  property  to  the  complainant  to  secure 
the  payment  of  $20,000.  Under  foreclosure  proceedings  in  this 
court  upon  that  mortgage,  it  was  decreed  that  a  part  of  the  prop- 
erty be  sold  to  raise  and  pay  to  the  complainant  $21,400,  besides 
costs  and  interest.  The  part  so  ordered  to  be  sold  was  purchased 
by  the  complainant  for  $8,850,  and  was  conveyed  to  it  accord- 
ingly by  the  sheriff  of  Middlesex  county  by  deed  dated  Septem- 
ber 23d,  1873.  Immediately  afterwards  the  complainant  entered 
into  possession  and  has  held  such  possession  ever  since.  Mrs. 
Everett  died  February  28th,  1883.  In  May,  1884,  her  son  and 
only  child,  Joseph  M.  Everett,  brought  an  action  of  ejectment  in 
the  supreme  court  against  William  D.  Perrine,  who  then  held 
the  property  so  bought  by  the  complainant,  as  tenant  of  the  com- 
plainant, to  recover  possession  of  the  premises,  and  this  suit  was 
brought  to  restrain  him  from  prosecuting  that  action  and  to  estab- 
lish the  complainant's  title. 

At  the  death  of  Doctor  McChesney  (who  died  intestate)  the  title 
of  the  property  descended  to  Stephen  F.  McChesney,  who  was  his 
heir  at  the  common  law,  Stephen  being  the  oldest  son  of  Doctor 
McChesney's  deceased  oldest  brother,  John  C.  McChesney.  At 
Mrs.  Everett's  request,  Stephen,  with  other  heirs-at-law  of  Doctor 
McChesney,  conveyed  the  property  to  her  in  order  that  she  might 
have  the  legal  title  to  her  own  use.  This  was  an  effectual  trans- 
fer of  the  title  to  her  in  equity.  The  execution  of  the  power  was 
defective  in  one,  and  only  in  one,  respect,  viz.,  the  form  in  which 
the  request  for  a  conveyance  was  made.  The  trust-deed  provided 
that  the  request  should  be  in  writing.  It  appears  to  have  been 
oral  merely.  Stephen  testifies  that  he  executed  the  deed  to  Mi-s. 
Everett  at  her  request.  Equity  will,  in  a  proper  case,  aid  the 
defective  execution  of  a  power  by  supporting,  correcting  and 
completing  it.  Here  the  conveyance  to  Farr  was  in  considera- 
tion of  $20,000.  Moreover,  it  appears  clearly  from  the  trust-deed 
itself  that  the  conveyance  to  Doctor  McChesney  was  itself  upon 
a  valuable  consideration  moving  from  Mrs.  Everett  herself.  It 
states  that  she  had  paid  debts  and  claims  against  the  grantor  out 
of  her  own  funds,  and  had  expended  large  sums  of  money  in  and 
about  liis  support  and  maintenance,  and  also  had  agreed  with  him 
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that  she  would  clothe,  board  and  maintain  him  for  the  rest  of  his 
life.  The  power  given  to  Doctor  McChesney  was  not  a  naked  one ; 
it  was  coupled  with  a  trust,  and  his  heir-at-law  was  bound  to 
convey  the  property  to  her  on  her  request.  The  trust  was  for 
her  benefit,  to  enable  her  to  dispose  of  the  property  at  will.  No 
trust  was  declared  as  to  the  purchase-money  of  any  sale  to  be 
made  by  her,  but  the  trust  was  that,  on  request  from  her,  the 
trustee  should  grant,  bargain,  sell,  assign,  transfer  and  convey 
the  property  to  such  person  or  persons  as  she  might  designate, 
and  to  and  for  such  uses,  purposes,  estates  and  interests,  and  in 
such  parts,  shares  and  portions,  form  and  manner  as  she  should 
direct  and  appoint.  She  might  have  directed  a  conveyance  to 
another  person  to  her  own  use  and  it  would  have  been  valid. 
She  had  the  same  power  to  direct  (as  she  did)  a  conveyance  to 
herself  for  her  own  use.  It  is  quite  clear  that  the  object  of  the 
grantor  in  the  trust-deed  was  to  give  her  full  and  absolute  power 
over  the  property,  and  at  the  same  time  to  protect  her  against 
any  interference  by  her  husband  in  the  enjoyment  or  control  of 
it  or  her  dominion  over  it.  The  intention  to  execute  the  power 
is  manifest,  and  it  was  the  duty  of  the  trustee  to  execute  it.  He 
was  bound  to  convey  on  request.  The  fact  that  the  request  was 
not  in  writing  obviously  ought  not  to  be  allowed  to  defeat  the 
conveyance.     It  is  a  mere  formal  defect. 

The  deed  will  be  decreed  to  be  a  valid  conveyance,  and  the  in- 
junction will  be  made  perpetual.  The  complainant  is  entitled 
to  costs. 
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Andrew  H.  McNeal 


The  Mechanics  Building  and  Loan  Association  of 
Florence  &c. 

The  complainant  transferred  to  the  defendants  five  shares  of  their  own  stock 
standing  in  his  name,  to  secure  a  loan  by  them  to  him.  The  loan  was  paid  in 
1881.  In  1878  two  shares  of  that  stock  were  levied  on  to  pay  complainant's 
taxes,  and  defendants  notified  him  of  the  levy.  The  tax  collector  sold  the  two 
shares  at  public  sale  to  complainant  through  an  agent,  and  the  surplus  arising 
from  the  tax  sale  was  paid  directly  to  the  complainant  by  the  tax  collector. 
Shortly  afterwards  the  complainant  sold  those  two  shares  to  the  agent,  who 
paid  him  therefor.  After  the  five  shares  of  stock  matured  in  1882,  the  defend- 
ants tendered  the  complainant  the  value  of  the  three  shares  still  standing  in 
his  name,  after  deducting  therefrom  the  amount  of  his  dues,  fines  &c.,  which 
he  refused  to  receive.  They  paid  the  amount  into  court  in  this  suit.  On  a 
bill  filed  in  1883  against  the  defendants,  to  compel  them  to  transfer  the  five 
shares  to  complainant — Held,  that  the  bill  had  no  merits. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofe. 
Mr.  H.  Flanders,  for  complainant. 
Mr.  J.  H.  GaskiU,  for  defendant. 

The  Chancellor, 

This  suit  is  brought  to  compel  the  defendant  to  transfer  to  the 
ejmplainant  five  shares  of  the  third  series  of  the  capital  stock  of 
the  defendant,  which  shares,  with  twenty  others  of  the  first 
series,  were  assigned  by  the  complainant  to  the  defendants  as 
security  for  a  loan  of  $4,000  made  to  him  by  it ;  or  to  pay  him 
the  value  thereof.  The  money  lent  was  repaid  by  him,  but  was 
not  repaid  in  full  until  December,  1881.  In  the  meantime  two 
of  the  five  shares  in  question  were  levied  upon  by  the  collector  of 
taxes  of  the  township  of  Florence,  under  a  tsLx  warrant  issued  to 
him  for  unpaid  taxes  assessed  against  the  complainant,  and  were 
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sold  in  September,  1878,  to  the  complainaut  himself,  who  bought 
them  in  through  an  agent  of  his,  at  the  collector's  sale.  They 
brought  more  than  was  necessary  to  pay  the  tax  claim,  and  the 
surplus  was  paid  to  him  by  the  collector.  He  subsequently  sold 
the  two  shares  to  the  person  who  thus  bought  them  in  for  him, 
and  that  person,  after  such  sale  thereof  to  him,  paid  all  the  dues 
thereon,  and  now  demands  from  the  defendants  the  matured  value 
of  those  shares.  The  third  series  matured  in  September,  1882, 
and  after  it  matured,  and  before  the  filing  of  the  bill,  the  defend- 
ant tendered  to  the  complainant  the  matured  value  of  the  three 
shares,  less  the  arrears  for  dues  and  fines  thereon.  He  refused 
to  accept  the  money  and  they  paid  it  into  court  in  this  cause. 
The  shares  of  the  first  series  matured  in  December,  1881,  and 
then  the  complainant's  bonds  for  the  loan  were  satisfied  out  of 
the  value  of  the  twenty  shares,  and  were  delivered  up  to  him. 
The  only  question  raised  is  whether  the  tax  sale  was  valid.  The 
proceedings  appear  to  have  been  regular.  After  the  levy  had 
been  made  and  before  the  sale  the  defendant  notified  the  com- 
plainant of  the  levy,  and  he  sent  his  agent,  as  before  stated,  to  buy 
in  the  shares  for  him  at  the  sale.  He  took  no  measures  to  test 
the  validity  of  the  proceedings,  and  did  not  even  protest,  but 
acquiesced  therein  by  purchasing  at  the  sale  and  receiving  the 
surplus  from  the  collector.  The  transfer  of  the  stock  in  pur- 
suance of  the  sale  was  made  by  the  collector  in  fact  to  him ;  for 
although  made  to  his  agent  the  latter  bought  and  held  the  stock 
in  trust  for  him,  and  took  the  transfer  in  his  own  name  at  the 
complainant's  request.  Afterwards,  and  up  to  the  time  when  the 
complainant  sold  the  stock  to  him,  the  agent  paid  the  dues  thereon 
for  the  complainant.  The  complainaut  sold  the  stock  to  the 
agent  for  full  value.  After  the  tax  sale,  in  a  settlement  between 
them  in  January,  1881,  the  agent  was  allowed  the  amount  which 
he  had  paid  for  the  stock,  and  in  a  subsequent  settlement  between 
them  made  a  year  afterwards  he  was  credited  with  the  dues  he 
had  paid  on  the  stock,  and  charged  with  §231.25  for  the  price  of 
the  stock  which  was  then  sold  to  him  by  the  complainant. 

The  complainant,  as  before  stated,  never  took  any  steps  to  con- 
test the  validity  of  the  tax  sale  until  he  brought  this  suit  for  the 
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purpose  of  compelling  the  defendant,  to  litigate  it  with  him,  al- 
though it  had  no  interest  whatever  in  the  matter,  seeing  that  the 
levy  and  sale  were  made  subject  to  its  mortgage-claim  upon  the 
stock.  And  he  did  not  begin  this  suit  until  nearly  five  years 
after  the  tax  sale.  He  appears  to  have  refused  the  money  ten- 
dered to  him  as  the  value  of  the  three  shares  of  the  third  series, 
merely  because  he  claimed  that  he  was  entitled  to  the  value  of 
the  whole  five  shares,  and  therefore  was  unwilling  to  accept  the 
value  of  the  three  only,  lest  the  acceptance  thereof  should  in  some 
way  afiect  injuriously  his  claim  to  the  value  of  the  other  two. 
The  bill  has  no  merits.     There  will  be  a  decree  accordingly. 


Iea  M.  Harrison,  administrator  &c., 

V. 

Joseph  T.  Farrington. 

Partnership  articles  piovided  that  in  case  of  the  death  of  either  partner  be- 
fore May  let,  1876,  the  business  should  be  carried  on  until  that  time.  One  of 
the  two  partners  died  intestate  on  November  17th,  1875,  and  the  business  was 
thereafter  continued  by  the  survivor,  the  defendant,  until  May  Ist,  1876.  The 
complainant,  as  administrator  of  the  deceased  partner,  filed  a  bill  alleging  that 
the  defendant  had,  at  his  request,  rendered  an  account  as  surviving  partner, 
which  was  fraudulent,  and  asking  that  he  be  required  to  account  in  this  court. 
The  defendant  filed  a  plea  thereto,  setting  up  that  on  May  1st,  1876,  and  before 
the  filing  of  the  bill,  complainant  and  defendant  made  up,  stated  and  settled 
an  account  in  writing  of  all  the  dealings  and  transactions  between  the  part- 
ners during  the  lifetime  of  the  decedent,  and  after  his  death  down  to  May  1st, 
1876,  and  of  all  matters  and  things  thereunto  relating  or  at  any  time  before 
that  date  being  or  depending  between  the  decedent  and  the  defendant  and  the 
complainant  and  defendant,  and  in  respect  whereof  the  bill  was  filed;  that  the 
complainant,  after  a  strict  examination  of  the  account  and  the  particulars 
thereof  (which  account  the  defendant  avers  to  be  true  and  just  according  to 
his  best  knowledge  and  belief ),  approved  and  allowed  them  ;  that  according 
to  the  account,  the  interest  of  the  decedent  in  the  business  was  $14,578.85;  that 
the  complainant  urged  the  defendant  to  buy  that  interest  at  the  price  of  $10,000. 
the  value  at  which  he  had  appraised  it  in  his  inventory  as  administrator  of 
the  decedent  and  offered  certain  inducements,  and  that  defendant  bought  the 
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interest  accordingly,  and  complainant  delivered  it  to  him  and  he  paid  for  it. 
There  is  also  an  explicit  denial  of  any  fraud. — Held,  that  the  averments  of  the 
plea  were  good,  and  that,  too,  as  well  in  reference  to  partnership  matters  before 
liie  intestate's  death  as  afterwards,  and  amounted  to  a  plea  of  an  account  stated 
htkI  settled. 


Bill  for  an  account.     On  amended  plea. 
Mr.  J.  W.  Taylor,  for  complainant. 
Mr.  S.  C.  Mount,  for  defendant. 

The  Chancellor. 

The  complainant,  administrator  of  John  C.  Johnson,  deceased, 
by  his  bill  prays  an  account  of  the  partnership  dealings  of  the 
firm  of  John  C.  Johnson  &  Co.  (which  was  composed  of  his  in- 
testate and  the  defendant),  not  only  up  to  the  time  of  Mr.  John- 
son's death,  November  17th,  1875,  but  also  from  that  time  up  to 
the  1st  of  May,  1876 — the  business  having  been  continued  up 
to  the  latter  date  after  Mr.  Johnson's  death  by  virtue  of  a  pro- 
vision in  the  articles  of  copartnership.  The  bill  alleges  that  the 
complainant,  after  the  latter  date,  sought  an  account  from  the 
defendant,  and  about  the  1st  of  July,  1876,  received  from  him  a 
statement  showing  that  the  value  of  the  interest  of  the  Johnson 
estate  in  the  firm  was  $14,578.85,  and  it  states  that  the  complain- 
ant assumed,  from  his  confidence  in  the  defendant,  that  the  state- 
ment, although  meagre  and  general,  was  correct.  It  also  alleges 
that  for  the  same  reason  he  believed  representations  subsequently 
made  to  him  by  the  defendant  as  to  the  depreciation  of  the  stock 
represented  by  that  balance  (the  above-mentioned  value),  and 
consequently  sold  the  interest  of  the  estate  to  the  defendant  for 
S9,582.32.  The  bill  further  states  that  the  complainant  has  dis- 
covers i  that  those  rej^resentations  were  false  and  fraudulent,  and 
that  in  the  statement  the  defendant  fraudulently  charged  the 
estate  with  the  note  of  one  Miller,  which  he  ought  to  have 
required  Miller  to  pay  &q.  The  defendant  pleaded  and  the  plea 
was  overruled.  11  Stew.  Eq.  358.  On  leave  granted  he  amended 
his  plea,  and  the  matter  now  comes  before  me  on  the  hearing  of 
the  plea  as  amended. 
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The  plea  states  that  on  or  about  the  1st  of  May,  1876,  and 
before  the  filing  of  the  bill,  the  complainant  and  defendant  made 
up,  stated  and  settled  an  account  in  writing  of  all  the  dealings 
aaid  transactions  between  the  defendant  and  Johnson  during  the 
lifetime  of  the  latter  and  after  his  death,  until  the  1st  of  May, 
1876,  and  of  all  matters  and  things  thereunto  relating,  or  at  any 
time  before  that  date  being  or  depending  between  Johnson  and 
the  defendant  and  the  complainant  and  defendant,  and  in  respect 
whereof  the  bill  was  filed ;  that  the  complainant,  after  a  strict 
examination  of  the  account  and  the  particulars  thereof  (which 
account  and  particulars  the  defendant  avers  to  be  true  and  just, 
according  to  his  best  knowledge  and  belief),  approved  and 
allowed  them ;  that  according  to  the  account  so  stated,  the  in- 
terest of  Johnson  in  the  business  was  $14,578.85;  that  the  com- 
plainant urged  the  defendant  to  buy  the  interest  at  the  price  of 
SlOjOOO,  the  value  at  which  the  complainant  had  appraised  it  in 
his  inventory  as  administrator,  and  offered  as  an  inducement  if 
he  would  do  so  to  allow  him  the  amount  of  a  note  of  Samuel 
Thompson  for  $262.72,  which  was  held  by  the  firm  but  not  con- 
sidered good,  except  that  the  complainant  had  a  life  insurance 
policy  as  collateral  security  therefor,  and  to  waive  interest  on  the 
notes  to  be  given  for  the  purchase-money  ;  that  the  defendant  then 
agreed  to  buy  the  interest  on  those  terms,  and  then  did  buy  it  and 
the  complainant  sold  and  delivered  it  to  him  upon  those  terms, 
and  he  paid  for  it  as  afterwards  stated  in  the  plea ;  that  a  memo- 
randum of  the  agreement  of  sale  was  drawn  up  in  writing,  which 
is  set  forth  at  length  in  the  plea ;  that  the  complainant  subse- 
quently allowed  a  further  deduction  of  $155  from  the  price,  re- 
ducing it  to  $9,582.28  ;  that  the  complainant  sued  the  defendant 
for  that  money  and  recovered  judgment  against  him  for  it,  and 
that  he  paid  the  judgment.  The  plea  contains  other  cognate  and 
pertinent  matters,  among  which  is  an  explicit  denial  of  the 
alleged  fraud. 

The  plea  is  good.  It  sets  up  an  account  stated  and  settled  by 
the  purchase  by  the  defendant  of  the  complainant  of  the  interest 
of  the  estate  of  Johnson  in  the  business  and  property  of  the  firm. 
The  complainant  urges  that  the  plea  does  not  by  its  terms  allege 
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a  settlement  of  any  account  except  that  of  Johnson's  interest  in 
the  business  of  the  firm  during  his  lifetime,  whereas  there  were 
transactions  after  his  death  (which  occurred  November  17th, 
1875)  up  to  May  1st,  1876.  It  is  quite  clear  from  the  language 
of  the  plea  that  the  pleader  intended  to  set  up  a  settlement  of  all 
the  interest  of  Johnson's  estate  in  the  business  of  the  firm  down 
to  the  last-mentioned  date.  The  plea  states  that  the  account  was 
of  the  business  down  to  that  day,  and  the  agreement  of  sale  states 
that  it  was  the  interest  of  the  estate  of  Johnson  that  was  sold  to 
the  defendant. 

But  further.  The  agreement  of  copartnership  provided  that 
in  case  of  the  death  of  one  of  the  partners  the  business  should  be 
carried  on  by  the  survivor  up  to  the  1st  of  May,  1876,  and  it 
was  carried  on  after  Mr.  Johnson's  death  accordingly,  and  not  by 
virtue  of  any  agreement  with  the  complainant.  It  is  therefore 
correct  to  speak  of  the  interest  in  question  as  thajb  of  Johnson. 
Again.  The  certainty  required  in  equity  pleading  is  only  cer- 
tainty to  a  common  intent.  It  is  quite  clear  that  the  transactions 
set  up  in  the  plea  possess  all  the  weight  and  characteristics  of  an 
account  stated  and  settled  between  the  parties.  Should  they  be 
proved,  then,  in  the  absence  of  fi"aud,  which,  as  before  stated,  is 
explicitly  and  expressly  denied,  the  complainant  will  be  entitled 
to  no  account. 


Samtjel  R.  Demarest,  Jr.,  administrator  Ac, 

V. 

Gilliam  Rutan  et  al. 

An  intestate  had  been  a  member  of  two  successive  partnerships  carrying  on 
the  same  business.  The  complainant,  after  having  been  appointed  his  admin- 
istrator, but  before  he  had  actually  qualified,  sold  the  intestate's  interest  in 
both  firms  to  one  H.,  who  has  not  yet  paid  therefor.  H.  had  been  a  member 
of  the  first  firm  and  joined  tlie  intestate's  last  partners  in  forming  a  new  firm 
to  continue  the  business  with  them  on  the  basis  of  H.'s  contributing  thereto 
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the  intestate's  interest. — Held,  that  complainant  conld  not,  after  allowing  his 
sale  to  H.  to  stand  unquestioned  for  three  years,  come  into  chancery  and  de- 
mand an  accounting  by  the  new  firm  and  by  both  the  old  firms,  on  the  ground 
that  his  intestate's  share  of  both  the  old  firms'  assets  was  still  included  in  the 
new  firm's,  and  therefore  he  was  entitled  to  participate  in  the  profits. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  W.  E.  Skinner,  for  complainant. 
Mr.  A.  D.  Campbell,  for  defendants. 

The  Chancelloe. 

The  bill  is  filed  for  an  account  of  the  transactions  of  several 
copartnerships,  two  consecutive  ones  of  the  name  of  Huyler,  Ru- 
tan &  Co.,  another  of  the  name  of  Rutan,  Huyler  &  Co.,  and 
the  other  of  the  name  of  Huyler  &  Son,  and  for  the  payment 
to  the  complainant,  as  administrator  of  Benjamin  W.  Huyler, 
deceased,  who  'was  a  member  of  the  two  firms  of  Huyler,  Ru- 
tan &  Co.,  of  the  amount  which  shall  appear  to  be  due  to  the 
estate  of  his  intestate  on  such  accounting.  The  first  firm  of 
Huyler,  Rutan  &  Co.  was  formed  on  or  about  January  8th,  1872. 
Its  business  was  the  buying  and  selling  of  coal,  lumber  &c.,  and 
its  members  were  William  Huyler,  Gilliam  Rutan  and  Benjamin 
W.  Huyler.  That  copartnership  continued  until  on  or  about 
January  2d,  1878,  when  it  was  dissolved.  A  new  firm  of  the 
same  name  was  formed  at  that  time  by  Gilliam  Rutan,  Benjamin 
W.  Huyler  and  John  E.  Huyler,  to  succeed  it  in  the  same  busi- 
ness, and  it  did  succeed  it  therein  and  carry  on  the  business  ac- 
cordingly. That  copartnership  was  dissolved  by  the  death  of 
Benjamin  W.  Huyler,  August  12th,  1880.  Shortly  after  that 
time  a  copartnership  was  entered  into  by  Rutan  and  John  E. 
Huyler  and  the  before-mentioned  William  Huyler,  under  the 
firm  name  of  Rutan,  Huyler  &  Co.,  to  succeed  the  last-men- 
tioned firm  of  Huyler,  Rutan  &  Co.  in  the  same  business.  That 
firm  carried  on  the  business  accordingly.  It  was  dissolved  on  or 
about  January  1st,  1883,  and  a  new  firm  created  by  William 
and  John  Huyler  (who  were  father  and  son),  under  the  nnv.v:  of 
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Huyler  &  Son,  to  succeed  Rutan,  Huyler  &  Co.  in  the  same 
business.  It  has  ever  since  carried  on  the  business  accordingly. 
The  first  firm  of  Huyler,  Rutan  &  Co.  was,  as  befi)re  stated, 
composed  of  William  Huyler,  Gilliam  Rutan  and  Benjamin  W. 
Huyler.  When  it  was  dissolved,  William  Huyler  sold  his  inter- 
est in  the  stock  and  fixtures  to  his  son  John,  who,  with  Rutan 
and  Benjamin  W.  Huyler,  constituted  the  second  firm  of  Huyler, 
Rutan  &  Co.  The  members  of  the  second  firm  put  in,  as  or  on 
account  of  their  respective  shares  of  the  capital  of  the  new  firm, 
their  shares  of  the  stock  and  fixtures  of  the  first  firm,  at  a  valua- 
tion as  equivalent  to  so  much  cash.  The  bills  receivable  and 
accounts  of  the  first  firm  remained  the  property  of  the  members 
of  that  firm.  The  second  firm  opened  an  entirely  new  set  of 
books,  and  it  had  no  connection  whatever  with  the  first  firm.  In 
like  manner,  when,  on  the  death  of  Benjamin  W.  Huyler,  the 
partnership  of  the  second  firm  vras  dissolved,  the  copartnership 
of  the  firm  of  Rutan,  Huyler  &  Co.  was  formed,  Rutan  and 
John  E.  Huyler  put  into  the  new  partnership  their  shares  of  the 
stock  and  fixtures  of  the  second  firm  of  Huyler,  Rutan  &  Co., 
and  William  Huyler,  the  other  member  thereof,  claiming  that  he 
had  bought  Benjamin  W.  Huyler's  share  of  the  same  stock  and 
fixtures,  put  it  in  as  his  contribution  to  the  capital.  The  bills 
receivable  and  accounts  of  the  second  firm  of  Huyler,  Rutan  & 
Co.  were  not  transferred,  but  remained  the  property  of  the  sur- 
viving members  and  the  estate  of  Benjamin  W.  Huyler.  So, 
also,  when  the  copartnership  of  Rutan,  Huyler  &  Co.  was  dis- 
solved and  the  new  one  of  Huyler  &  Son  was  formed,  John  E. 
Huyler  bought  the  interest  of  Mr.  Rutan  in  the  stock  and  fix- 
tures of  the  firm  of  Rutan,  Huyler  &  Co.,  and  he  and  his  father 
formed  the  copartnership  of  Huyler  &  Son,  and  put  in  as  capital, 
the  former  two-thirds  of  that  stock  and  fixtures  and  the  latter 
one-third. 

The  complainant  was  appointed  administrator  of  Benjamin 
W.  Huyler,  according  to  the  statement  of  the  letters  of  admin- 
istration, on  the  2l3t  of  October,  1880.  But  he  appears  to 
have  been  in  fact  appointed  in  August  of  that  year,  although 
he  did   not  file  his  bond  until  the  21st  of"  October.     He  acted 
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as  administrator  in  August  and  September.  It  appears  by  the 
inventory,  which  is  signed  by  him  as  administrator,  that  it  was 
made  in  August  and  September,  1880,  but  it  was  not  filed  until 
October  21st. 

The  complainant  seeks  an  account  not  only  of  the  copartner- 
ships of  which  his  intestate  was  a  member,  the  two  firms  of 
Huyler,  Rutan  &  Co.,  but  also  of  the  two  succeeding  firms, 
Rutan,  Huyler  &  Co.  and  Huyler  &  Son.  The  ground  on 
which  he  claims  an  account  from  the  last-mentioned  firms  is  that, 
as  he  alleges  and  insists,  they  carried  on  their  business,  in  part 
at  least,  with  the  property  and  assets  of  the  two  firms  of  Huyler, 
Rutan  &  Co.,  and  he  claims  that  the  estate  of  Benjamin  W. 
Huyler  is  therefore  entitled  to  participate  in  the  profits  of  their 
business.  The  proof,  however,  by  no  means  sustains  the  alle- 
gation. On  the  contrary,  it  appears  that  the  surviving  partners 
of  the  two  firms  of  which  Benjamin  W.  Huyler  was  a  member 
did  not  employ  any  of  the  property  of  those  firms  or  either  of 
them  in  the  business  of  the  succeeding  firms  except  their  interests 
in  the  stock  and  fixtures,  but  used  the  cash  and  proceeds  of  the 
bills  receivable  and  accounts  of  each  of  those  two  firms  in  paying 
off  the  indebtedness  of  those  firms,  and,  so  far  as  appears,  applied 
those  moneys  thereto  with  reasonable  dispatch.  Benjamin  W. 
Huyler's  interest  in  the  stock  and  fixtures  of  the  last  firm  of 
Huyler,  Rutan  &  Co.  indeed  went  into  the  firm  of  Rutan,  Huy- 
ler &  Co.,  but  it  was  put  in  by  William  Huyler,  who  was  not  a 
member  of  the  last  firm  of  Huyler,  Rutan  &  Co.,  and  who  claims 
to  have  purchased  that  interest  from  the  complainant,  as  admin- 
istrator, at  the  time  when  the  latter  made  his  inventory.  The 
evidence  on  that  head  is  such  as  to  establish  the  fact  that  William 
Huyler  supposed  that  he  purchased  that  interest  at  that  time,  and 
he  accordingly  put  it  into  the  firm  of  Rutan,  Huyler  &  Co.  as  or 
as  part  of  his  contribution  to  the  capital  thereof.  He  swears 
that  when  the  inventory  was  taken  by  the  complainant,  as  ad- 
ministrator, he  proposed  to  take  that  interest  at  the  appraisement, 
and  that  the  complainant  assented.  His  son,  John  E.  Huyler, 
corroborates  his  statement.  The  complainant,  it  is  true,  denies 
that  he  sold  the  interest  to  William  Huyler,  but  the  fact  still  re- 
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mains  that  the  latter  supposed  he  had  bought  it,  and  he  used  it 
accordingly,  and  has  always  since  then  been  ready  to  answer  for 
the  purchase-money.  He  swears  that  he  never  learned  that  the 
fact  of  the  sale  was  questioned  until  the  commencement  of  this 
suit,  which  was  over  three  years  after  the  time  when  the  invent- 
ory was  made.  He  appears  to  have  acted  in  entire  good  faith  in 
the  matter.  Although  the  complainant  was  not  in  fact  adminis- 
trator at  the  time  when  the  inventory  was  taken  and  the  appraise- 
ment made  (though  he  had  been  appointed  he  had  not  then  been 
sworn  in),  William  Huyler  supposed  he  had  bought  the  interest 
of  one  who  had  title  and  was  authorized  to  sell,  and  the  admin- 
istrator never  disturbed  him  in  his  possession  nor  claimed  that 
the  sale  which,  according  to  the  understanding  of  the  Huylers, 
he  had  made  to  William  Huyler,  was  not  valid.  While  the  com- 
plainant swears  that  he  never  understood  that  he  had  sold  the 
interest  of  his  intestate  in  the  stock  and  fixtures,  it  is  quite  evi- 
dent that  William  and  John  E.  Huyler  both  understood  that  he 
had  sold  it  to  the  former,  and  they  acted  upon  the  understanding. 
The  question  here  is  not  as  to  the  validity  of  the  title  of  William 
Huyler  to  the  interest,  but  whether  the  firms  of  Rutan,  Huyler 
&  Co.  and  Huyler  &  Son  took  that  interest  and  traded  with  it, 
knowing  it  to  be  the  interest  of  the  intestate.  The  firm  of  Rutan, 
Huyler  &  Co.  took  it  as,  and  believing  it  to  be,  the  property  of 
William  Huyler,  and  Huyler  &  Son  took  whatever  they  received 
of  it  with  the  same  understanding.  It  will  not  be  out  of  place 
to  say  that  the  claim  for  profits  was  not  made  until  very  shortly 
before  the  commencement  of  this  suit,  which  was,  as  before 
stated,  more  than  three  years  aft«r  the  making  of  the  inventory. 
The  complainant  is  not  entitled  to  any  participation  in  the  profits 
of  the  firms  of  Rutan,  Huyler  &  Co.  and  Huyler  &  Son,  or 
either  of  them.  He  is  therefore  entitled  to  no  account  from  those 
firms.  He  may  have  an  account  in  this  court  from  the  defend- 
ants as  to  the  transactions  of  the  firms  of  Huyler,  Rutan  &  Co. 
But  inasmuch  as  they  have  always  been  ready  to  fiirnish  him 
such  account,  and  have  at  all  times  given  him  free  access  to  the 
books  and  papers,  and  it  appears  that  the  accounts  are  not  com- 
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plicated  or  blended  with  others,  or  in  any  way  difficult,  there 
was  no  reason  for  recourse  to  this  court.  He  must,  therefore, 
pay  the  costs  of  this  suit. 


Chatjncey  S.  French 

V. 

Richard  C.  Smith  et  al. 

A  right  of  way  which  was  originally  a  way  of  necessity  had  existed  un- 
disturbed since  1840. — Held,  that  certain  proceedings  in  1845  by  chosen 
freeholders  to  open  the  way  as  a  by-road  might,  under  the  circumstances,  be 
resorted  to  in  order  to  locate  and  define  the  way. — Held,  further,  that  the 
owner  of  the  servient  tenement  and  his  tenants  should  be  perpetually  en- 
joined from  obstructing  the  way  and  should  also  pay  costs,  but  that  neither 
the  owner's  children,  who  have  no  title  in  the  premises,  but  have  nevertheless 
been  made  parties,  nor  his  mortgagees,  who  have  also  been  made  parlies, 
should  be  required  to  pay  costs. 

Bill  for  relief.  On  final  hearing  on  pleadings  and  proofs  and 
stipulations  of  counsel. 

Mr.  J.  H.  Meeker,  Jr.,  for  complainant 

Mr.  J.  H.  Stone,  for  answering  defendants. 

The  Chancellor. 

This  suit  is  brought  for  an  injunction  to  prevent  the  defend- 
ants Smith  and  Redden  from  depriving  the  complainant  of  the 
benefit  of  an  easement,  a  private  right  of  way,  over  land  in  East 
Orange  owned  by  Michael  Mohor.  Mohor  leased  the  land  over 
which  the  way  is  to  the  defendants  Smith  and  Redden,  and  they 
were  erecting  a  building  thereon  when  the  bill  was  filed  to  en- 
join them  from  so  doing.  Mohor's  land  is  upon  Main  street,  in 
East  Orange,  and  the  complainant's  is  immediately  in  the  rear  of 
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it,  separated  from  it  by  the  Morris  and  Essex  railroad.  The 
complainant,  if  deprived  of  the  easement  in  question,  has  no  way 
by  or  through  which  to  reach  his  land  with  vehicles  &c.,  from 
any  highway.  The  easement  which  he  claims,  was  originally  a 
way  of  necessity.  On  the  24th  of  October,  1840,  Amos  W.  Con- 
dit  owned  both  properties,  the  land  of  the  complainant  and  the 
Mohor  property.  He  then  conveyed  the  former  to  Barnabas  Day, 
from  whom,  by  various  mesne  conveyances,  the  complainant  de- 
rives his  title.  Condit  continued  to  own  the  Mohor  property  until 
November  19th,  1841,  when  he  conveyed  it  to  Elisha  Knight, 
from  whom,  by  several  mesne  conveyances,  the  Mohor  title  is 
derived.  Michael  Mohor  bought  his  land  in  1873.  He  after- 
wards conveyed  it  to  Frederick  Mohor,  who  conveyed  it  to 
Miciiael  Mohor's  wife.  She  subsequently  died,  and  by  her  will 
devised  the  property  to  her  husband  in  fee. 

At  the  time  of  the  conveyance  by  Condit  to  Day  there  was  no 
means  of  access  to  any  highway  from  the  property  conveyed  to 
him  except  to  Main  street  (then  called  Broad  street),  over  the 
land  then  owed  by  Condit  and  subsequently  conveyed  by  him  to 
Knight.  Day,  therefore,  had  a  way  of  necessity  over  the  latter 
property,  and  he  appears  to  have  enjoyed  it  without  interruption 
for  several  years,  up  to  about  1845,  when  one  Hollum,  who  then 
owned  the  Mohor  land,  shut  up  the  way.  Day  then  applied  to 
three  of  the  chosen  freeholders  of  the  county,  under  what  is  now 
the  thirty-sixth  section  of  the  road  act  in  the  Revision,  and  the 
three  freeholders  appear  to  have  laid  out  the  road  on  the  28th  of 
March,  1845,  for  (as  stated  in  their  certificate)  the  benefit  of  Day, 
his  "  heirs,  executors  and  assigns,"  fifteen  feet  wide,  over  the  Mo- 
hor land  and  at  the  easterly  side  thereof — the  easterly  boundary 
of  the  road  being  the  easterly  line  of  the  land.  It  is  urged  by  the 
counsel  of  the  answering  defendants  (the  Mohors  and  Smith  and 
Redden)  that  that  proceeding  was  without  warrant  of  law ;  that 
the  way  was  not  a  by-road  within  the  meaning  of  the  statute  above 
referred  to  &c.  But  the  complainant's  title  to  the  easement  in 
nowise  depends  upon  that  proceeding.  The  right  of  way  did  not 
originate  from  it,  but  from  necessity.  It  may  be  remarked,  how- 
ever, that  the  way  appears  to  have  been  in  fact  used  by  others 


13  Stew.]  OCTOBER  TERM,  1885.  363 

French  v.  Smith. 

besides  Day,  to  get  to  their  land  in  the  vicinity  south  of  the  rail- 
road. Reference  to  that  proceeding  under  the  road  act  is  useful 
as  showing  the  location  of  the  way.  The  freeholders  were  called 
upon  to  deal  with  the  way  as  an  existing  by-road,  and  they 
declared  its  width  and  defined  its  boundaries.  As  they  so  defined 
and  described  it,  Day  and  those  who  claimed  under  him  used  it 
for  about  forty  years,  with  but  little  interruption,  until  Smith  and 
Redden  Tindertook  to  shut  it  up  by  building  upon  it.  The  exist- 
ence of  ihe  way  is  not  denied,  and  it  is  not  denied  that  it  was  a 
way  of  necessity,  and  has  been  enjoyed  by  Day  and  those  who 
have  claimed  under  him,  for  about  forty-five  years.  But  the 
answering  defendants  contend  that  it  was  not  located  upon  the 
Mohor  property  at  all,  but  on  the  west  side  of  other  land  adjoin- 
ing it  on  the  east.  It  appears  clearly  that  it  was  originally 
located  upon  the  Mohor  land ;  that  the  three  freeholders  found 
that  it  was  there  and  by  their  certificate  located  it  there,  and  that 
it  was  eujoyed  by  Day  and  those  claiming  under  him  as  being 
located  there,  and  there  is  no  evidence  of  any  change  in  its  loca- 
tion at  any  time.  Nor  is  there  any  evidence  of  surrender  or 
abandonment  of  the  right,  but,  on  the  contrary,  the  proof  shows 
prompt,  sturdy  and  effectual  resistance  to  every  attempt  to  deprive 
the  owners  of  the  complainant's  land  of  it.  It  may  be  added 
that  when  Mohor  bought  the  property  he  had  notice  from  his 
grantor  of  the  existence  of  the  right.  The  injunction  should  be 
made  perpetual,  wath  costs  as  against  him  and  Smith  and  Redden. 
Mohor,  when  the  acts  complained  of  were  done,  was  in  possession 
of  th"  laitd  by  Smith  and  Redden,  his  tenants.  His  children 
have  done  nothing  in  the  matter,  and  they  have  no  title.  They 
should  not  be  required  to  pay  costs.  Neither  should  the  other 
defendants,  mortgagees  of  the  Mohor  property. 
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James  L.  Semon 

V 

Jacob  V.  H.  Terhune,  et  al. 

A  mortgage  dated  and  acknowledged  on  September  17th,  1880,  and  recorded 
on  October  15th,  1880,  is  constructive  notice  to  a  subsequent  purchaser  of  the 
premises,  although  the  mortgagor's  deed  for  the  premises  was  in  fact  (and  this 
also  appears  on  the  county  records)  dated  September  30th,  1880,  and  was 
recorded  on  November  24th,  1880. 


Bill  to  foreclose.     On  final  hearing  on  bill  and  answer. 

Messrs.  E.  A.  &  W.  T.  Day,  for  complainant. 

Mr.  J.  Garrick,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  dated  and  acknowl- 
edged September  17th,  1880,  and  recorded  on  October  15th  fol- 

NoTE. — A  mortgage  on  land  given  before  a  conveyance  of  the  land  to  the 
mortgagor,  is  valid,  Cooke  v.  Watson,  3  Stew.  Eq.  345 ;  see  2  Smith's  Lead. 
Cases  {8th  Am.  ed.)  848  ;  Be  Yampert  v.  Brown,  28  Ark.  166. 

In  Warhurton  v.  Mattox,  Morris  {Iowa)  367,  A  mortgaged  a  tract  of  land  to 
B  while  the  title  to  the  premises  was  in  the  United  States.  C  afterwards  pur- 
chased the  land  from  the  United  States  and  conveyed  it  to  A,  who  then  mort- 
gaged it  to  D. — Held,  that  B's  mortgage  was  entitled  to  priority  over  D's ;  also, 
1  Jones  on  Mort.  I  561;  Wade  on  Notice  U  ^07,  216;  Crane  v.  Turner,  67  N. 
Y.  437;  see  Wing  v.  McDowell,  Walker  {Mich.)  175. 

Such  mortgage  is  valid  against  the  mortgagor  who  subsequently  acquired  a 
title  to  the  premises,  Kirkaldie  v.  Larrabee,  31  Cat.  455 ;  Bigg  v.  Cook,  9  El. 
336  ;  Christy  v.  Dana,  34  Cal.  548,  42  Cal.  174  ;  Boone  v.  Armstrong,  87  Ind. 
168 ;  Gotham  v.  Gotham,  55  N.  H.  440. 

In  Boyd  v.  Mundorf,  3  Stew.  Eq.  545,  a  deed  and  a  mortgage  to  the  grantor 
to  secure  part  of  the  purchase-money  of  the  conveyance  were  executed  simul- 
taneously on  February  28th,  and  acknowledged  and  recorded  on  March  .3d  at 
noon.  Another  mortgage  on  tlie  same  premises  to  another  person  than  the 
grantor,  also  stating  that  it  was  given  to  secure  part  of  the  purchase-money, 
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lowing,  given  by  the  defendants,  John  G.  Semon  and  wife,  to 
Richard  M.  Johnson,  upon  land  in  Jersey  City,  to  secure  the 
payment  of  $750  and  interest,  according  to  the  condition  of 
Semon's  bond  to  Johnson.  The  bill  states  that  the  mortgage 
was  given  for  purchase-money  on  the  sale  of  the  mortgaged 
premises  by  Johnson  to  Semon,  but  the  fact  is  not  admitted  by 
the  answer.  The  deed  to  Semon  was  dated  September  30th, 
1880,  was  acknowledged  October  1st,  1880,  and  recorded  on 
November  24th  following.  The  bill  states  that  while  the  date 
of  the  mortgage  is  prior  to  that  of  the  deed,  the  mo)'tgage  was 
not  delivered  until  the  time  of  the  delivery  of  the  deed,  but  this 
is  not  admitted  by  the  answer.  Johnson  assigned  the  mortgage 
February  9th,  1881,  to  James  M.  Connor,  by  assignment  of 
that  date,  recorded  Februaiy  16th,  1881.  On  June  2d,  1884, 
James  M.  Connor  assigned  it  to  James  P.  Connor,  executor  &c. 
of  William  C.  Connor,  deceased,  and  he  assigned  it  September 
4th,  1884,  to  the  complainant.  When  John  G.  Semon  bought 
the  property  of  Johnson  it  was  encumbered  by  a  mortgage  for 
-51,000,  given  September  10th,  1866,  by  William  Nattrass,  who 
then  owned  the  premises,  to  Jane  C.  Vreeland.  That  mortgage 
came  to  the  hands  of  Jacob  C.  Terhune,  by  assignment.  He  died 
June  15th,  1882.     His  executors  were  the  defendant,  John  V. 

was  executed  on  March  l=t,  and  was  acknowledged  and  recorded  on  March  3d, 
at  a  quarter  before  twelve  o'clock,  noon. — Held,  that  the  first  mortgage  was 
entitled  to  priority,  the  registering  of  the  second  mortgage  not  being  notice  to 
the  first  mortgagee,  since  at  that  time  the  vendee's  deed  had  not  been  re- 
corded ;  also,  Dusenbury  v.  Hulbert,  59  N.  Y.  541. 

In  Bingham  v.  Kirtland,  7  Stew.  Eq.  229,  T.  H.  made  a  deed  to  L.  H.  in 
1867,  which  was  recorded.  L.  H.  made  a  deed  back  to  T.  H.  in  1868,  which 
was  never  recorded.  T.  H.  gave  a  mortgage  to  B.  in  1871  which,  was  recorded. 
L.  H.  made  a  second  deed  to  T.  H.  in  1872.  In  1874  T.  H.  gave  a  mortgage 
to  P. — Held,  that  P.'s  mortgage  was  superior  in  lien  to  B.'s,  P.  having  no  actual 
notice  of  B.'s  mortgage  or  of  the  deed  to  T.  H.  in  1868 ;  see  Salisbury  Sav. 
Bank  v.  Outting,  50  Conn.  US,  122,  note. 

In  Veazie  v.  Parker,  23  Me.  170,  a  vendee  received  a  deed  from  a  debtor 
prior  to  an  attachment  against  him,  but  did  not  record  it  until  afterwards.  He 
gave  a  mortgage  to  the  debtor  when  his  deed  was  executed,  and  this  mortgage 
was  recorded  prior  to  the  attacliment. — Held,  that  the  record  of  the  mortgage 
was  not  notice  of  the  unrecorded  deed  ;  also.  Pierce  v.  Taylor,  Id.  24^  ;  Biomi 
V.  Tnikill,  1  Greene  {Iowa]  1S9.—Re?. 
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H.  Terhune  and  Peter  Schoonmaker.  On  September  27th,  1882, 
they  filed  a  bill  in  this  court  to  foreclose  that  mortgage.  The  only- 
defendants  to  that  suit  ^vere  John  G.  Semon  and  his  wife.  There 
was  a  final  decree  in  the  suit  by  default.  It  was  entered  Feb- 
ruary 5th,  1883,  and  execution  was  issued  thereon  for  the  sale  of 
the  mortgaged  premises,  which  under  it  were  sold  May  3d,  1883, 
to  John  V.  H,  Terhune,  for  $500,  and  a  deed  therefor  was  given 
to  him  by  the  sheriff.  He  took  possession  under  his  deed  and 
has  been  in  possession  ever  since.  The  bill  asks  that  an  account 
be  had  with  him,  and  that  the  property  may  be  sold  to  pay,  in 
the  first  place,  to  him  the  amount  which  may  be  found  due  to  him 
in  respect  to  the  first  mortgage,  and  then  to  pay  the  complainant 
what  may  be  found  due  to  him  on  his  mortgage,  with  his  costs,  and 
that  any  balance  of  the  proceeds  of  the  sale  be  paid  to  Terhune. 
Terhune,  by  his  answer,  admits  the  making  and  recording  of  the 
complainant's  mortgage,  and  states  that  the  omission  to  make 
the  holder  thereof  a  party  to  the  foreclosure  suit  upon  the  first 
mortgage  was  due  to  the  fact  that  the  record  of  the  complainant's 
mortgage  was  indexed  in  a  wrong  place.  The  answer  further 
alleges  that  in  1884  the  then  holder  of  the  complainant's  mort- 
gage threatened  to  sue  John  G.  Semon  for  the  money  due  upon 
the  bond,  and  that  the  latter  then  paid  it  and  took  an  assignment 
of  the  bond  and  mortgage  to  the  complainant,  who  has  no  interest 
in  them  but  holds  them  for  the  use  and  benefit  of  John  G.  Semon 
and  subject  to  his  control.  The  complainant  filed  no  replication, 
and  the  cause  comes  in  for  hearing  upon  bill  and  answer. 

The  foreclosure  proceedings  upon  the  first  mortgage  were  a 
nullity  as  to  the  holders  of  the  second  mortgage.  By  his 
purchase  at  the  sheriff's  sale  under  them,  Terhune  obtained  the 
title  of  the  holders  of  the  first  mortgage  and  the  equity  of  re- 
demption of  John  G.  Semon  and  his  wife.  But  that  equity  of 
redemption  was  subject  to  the  payment  of  the  second  mortgage 
if  that  mortgage  was  a  valid  lien,  of  which  the  purchaser  at  the 
sheriff's  sale  had  notice,  upon  the  property ;  and  if  that  mortgage 
were  such  lien,  and  Terhune  had  taken  an  assignment  of  it  after 
his  purchase,  equity  would  not  have  permitted  him  to  enforce 
payment  from  Semon  of  the  bond  which  it  was  given  to  secure, 
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without  giving  Semon  the  benefit  of  a  resort  to  the  proceeds  of 
the  sale  of  the  premises  after  satisfying  the  first  mortgage  there- 
from. Vanderkemp  v.  Shelton,  11  Paige  28.  The  only  question 
on  this  point  in  this  case  is  whether  the  purchaser  had  notice — 
that  is,  whether  he  had  constructive  notice  from  the  record. 
Had  he  consulted  the  record  (the  index  is  no  part  of  it)  he  would 
have  discovered  that  the  title  to  the  mortgaged  premises  remained 
in  Richard  M.  Johnson  up  to  September  30th,  1880,  and  that 
by  a  deed  of  that  date  Johnson  conveyed  them  to  John  G.  Semon, 
who,  by  a  mortgage  recorded  after,  although  dated  before  that 
date,  mortgaged  them  to  Johnson.  The  fact  that  the  mortgage 
bears  date  prior  to  the  date  of  the  deed  would  not,  under  the 
circumstances,  have  justified  the  purchaser  in  concluding  that  it 
was  given  before  Semon  acquired  title,  for  it  might  have  been 
due  to  a  mistake  in  the  date  of  the  one  instriunent  or  the  other. 
There  was  at  least  enough  upon  the  record  to  put  him,  as  a 
prudent  man,  upon  inquiry.  He  had  notice  of  the  mortgage 
from  the  record ;  for  in  searching  for  mortgages  by  Semon  from 
the  date  of  his  deed,  September  30th,  1880,  he  would  have  found 
the  mortgage.  The  doctrine  of  the  cases  of  Losey  v.  Simpson, 
3  Stock.  2Jf.6,  and  Spielmann  v.  Kliest,  9  Stew.  Eq.  199,  is  not  at 
variance  with  that  now  enunciated.  The  doctrine  of  those  cases 
is  that  one  who  proposes  to  purchase  land  or  to  take  a  mortgage 
upon  it,  is  not  bound  to  take  notice  of  the  record  of  a  conveyance 
or  mortgage  made  by  one  whose  title-deed  has  not  been  recorded. 
And  the  reason  is,  that  he  has  no  clue  to  guide  him  in  searching 
the  record.  But  here  the  record  showed  the  searcher  the  deed 
to  Semon  and  his  mortgage  to  his  grantor.  The  mortgage  was 
indeed  dated  before  the  date  of  the  deed,  but  it  was  recorded 
after  the  latter  date,  and  the  deed  itself  was  on  record.  It  is 
urged  that,  according  to  the  record,  it  appears  that  after  Semon 
gave  the  mortgage  to  Johnson  the  latter  conveyed  the  property 
to  him  by  deed  of  a  subsequent  date,  and  so  extinguished  the 
mortgage ;  for,  according  to  the  dates  of  the  instruments,  Semon 
had  no  title  when  he  mortgaged  to  Johnson,  and,  having  no  title, 
he  mortgaged  the  property  to  the  person  who  owned  it.  The 
inference  from  the  condition  of  the  record  would  be  that  there 
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was  some  mistake  in  the  dates,  and  that  in  fact  Johnson  conveyed 
to  Semon  and  then  Semon  mortgaged  to  him ;  or,  that  Semon 
mortgaged  to  Johnson  before  he  acquired  title,  and,  having 
acquired  title  afterwards,  might  be  estopped  from  denying  that 
the  mortgage  was  valid.     The  record  was  notice  of  the  mortgage. 

But  it  is  urged  that  if  Terhune  is  chargeable  with  notice 
Semon  is  entitled  to  no  relief,  because,  according  to  the  answer, 
which  is  to  be  taken  as  true  upon  this  hearing,  he  himself  paid 
off  the  bond  the  payment  of  which  the  mortgage  was  given  to 
secure,  and  the  bond  was  his  own.  But  if  the  land  had,  as  be- 
tween him  and  the  purchaser  at  the  foreclosure  sale,  become  the 
primary  flind  for  the  payment  of  that  mortgage,  he  is  entitled  to 
subrogation  on  paying  it  off  (as  he  was  compelled  to  do),  because 
of  his  personal  liability  thereon.  The  value  of  the  premises  be- 
yond what  was  necessary  to  pay  the  first  mortgage  was  the 
primary  fund  to  pay  the  second  mortgage.  Vanderkemp  v. 
Shelton,  ubi  supra.  And,  under  the  circumstances,  he  is  entitled 
to  subrogation.  Stillman's  Exrs.  v.  Stillman,  6  C.  E.  Gr, 
V26 ;  Faulks  v.  Bimock,  W  C.  E.  Gr.  65 ;  Tice  v.  Annin,  3 
Johns.  Ch.  125  ;  Jumel  v.  Jumel,  7  Paige  591 ;  Russell  v.  Allen, 
10  Paige  24J9. 

There  will  be  a  decree  for  an  account  by  Terhune  of  the  rents 
and  profits  from  the  time  of  the  delivery  of  the  sheriff's  deed  to 
him,  in  which  account  he  is  to  be  allowed  for  lawfiil  taxes  and 
assessments  paid  by  him  and  for  moneys  paid  for  necessary  re- 
pairs. Should  there  be  a  balance  against  him  on  such  accounting, 
it  is  to  be  credited  on  the  amount  due  upon  the  first  mortgage. 
Should  the  balance  be  in  his  favor  he  is  to  have  it,  as  well  as  the 
amount  due  him  in  respect  to  the  first  mortgage,  raised  and  paid 
to  him  out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises, 
before  payment  of  the  second  mortgage  therefrom.  There  will 
also  be  an  account  of  what  is  due  upon  the  first  and  second  mort- 
gages, and  the  property  will  be  sold  to  raise  and  pay,  in  the  first 
place,  to  Terhune  the  amount  found  to  be  due  upon  the  first 
mortgage,  after  crediting  any  balance  of  rents  and  profits  which 
may  be  found  against  him.  And  if  any  balance  is  found  in  his 
favor  he  is  to  have  the  amount  of  it  paid  to  him,  as  before  stated, 
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out  of  the  proceeds  of  sale  before  payment  of  the  second  mort- 
gage. He  is  not  to  have  the  costs  of  the  foreclosure  proceedings 
upon  the  first  mortgage,  nor  the  execution  costs  in  that  case. 
Van  Duyne  v.  Shann,  12  Stew.  Eq.  6.  There  will,  then,  be  paid 
to  the  complainant  the  amount  found  due  upon  the  second  mort- 
gage, with  the  costs  of  this  suit,  and  the  surplus,  if  any,  will  be 
paid  to  Terhune. 


AzARiAH  R.  Cook  et  al.,  executors  &c., 

V. 

George  "W.  Lanning  et  al. 

1.  A  testator  gave  to  A.  a  legacy,  the  interest  of  which  was  to  be  paid  to  A.'s 
father  during  his  lifetime.  A.,  who  was  not  one  of  testator's  descendants,  died 
before  the  testator. — Held,  that  the  legacy  lapsed,  and  that  the  lapse  destroyed 
any  claim  for  interest  on  the  legacy  by  A.'s  father,  who  survived  both  A.  and 
the  testator. 

2.  By  a  legacy  to  Sarah,  daughter  of  Elizabeth  Waters,  testator  was  held  to 
have  meant  Sarah,  daughter  of  Elizabeth  Wasson,  his  great-niece. 

3.  After  a  specific  devise  and  several  legacies,  a  testator  provided:  "It  is 
my  will  that  none  of  these  legacies  be  paid  until  after  the  death  of  my  brother 
G.  and  his  wife  E.,  and  after  their  death  the  balance  of  my  estate,  if  any,  to  be 
equally  divided  between  A,  B,  C,  D  and  F."  The  testator's  debts  exceed  his 
personal  estate,  while  the  real  estate,  outside  of  the  specific  devise,  largely 
exceeds  in  value  the  balance  due  on  the  debts  after  applying  the  personal 
estate  thereto. 

Held,  that  the  legacies  were  a  charge  on  the  land  ;  that  all  the  lands  were 
devised,  and  that  the  executors  must  sell  them  to  pay  the  debts  and  lega- 
cies, and  invest  the  surplus  and  hold  it  during  G.'s  lifetime  (E.  having  died 
meanwhile),  and  after  G.'s  death  divide  it  among  A,  B,  C,  D  and  F. 


Bill  for  construction  of  will.     On  final  hearing  on  pleadings 
and  proofs. 

Mr.  W.  M,  La/nnvng,  for  complainants. 

24 
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Mr.  E.  T.  Green,  for  George  W.  Lanning. 

Mr.  G.  D.  W.  Vroom,  for  Sarah  E.  White,  Rebecca  A.  Win- 
der and  Ralph  C.  Lanning. 

The  Chancellor. 

Theodore  Lanning,  deceased,  late  of  Mercer  county,  died  De- 
cember 28th,  1884.  By  his  will,  dated  February  24th,  in  the 
same  year,  after  ordering  that  his  debts  and  funeral  expenses  be 
paid,  and  that  grave-stones  be  placed  at  his  grave  and  an  iron 
fence  around  the  graves  of  his  father  and  mother  and  himself,  he 
gave  to  his  brother,  George  W.  Lanning,  an  annuity  of  $140  for 
life,  and  to  the  wife  of  the  latter  a  life  annuity  of  $80.  He  then 
gave  two  pecuniary  legacies ;  to  John  W.  and  William  Lanning 
he  gave  the  "  notes  of  hand  "  which  he  held  against  them.  He 
then  made  several  bequests  of  sums  of  money  to  diiferent  persons. 
To  Theodore  L.  Jones  he  then  gave  a  house  and  lot  and  a  wood- 
lot,  and  then  gave  several  legacies  of  sums  of  money  to  different 
persons  and  specific  legacies  to  two  of  them.  Then  follows  this 
provision : 

"  It  is  my  will  that  none  of  these  legacies  to  be  paid  until  after  the  death  of 

Note.— In  6rem  v.  Howell,  1  Vr.  S26,  2  Yr.  570,  a  testator  gave  to  his  sis- 
ter M.  the  interest  of  $1,000  for  life,  and  thereafter  the  11,000  to  M.'s  two 
daughters,  D.  and  S.,  equally  to  be  divided.  S.  died  in  the  testator's  lifetime, 
while  D.  survived  the  testator  but  died  before  M..—Held,  that  D.'s  administra- 
tor could  recover  a  moiety  of  the  $1,000  because  her  interest  vested  at  testa- 
tor's death,  but  {per  Oreen,  C,  2  Vr.  572)  S.'s  interest  lapsed  by  her  death  be- 
fore testator ;  see  Drummond  v.  Drummond,  11  C.  E.  Or.  234.  The  remaiiuier- 
man's  interest  would  be  vested  if  he  survived  the  testator  but  died  before  the 
life-tenant,  2  Wms.  on  Exrs.  {6th  Am.  ed.)  1340,  [1239] ;  Thomas  v.  Anderson^ 
6  C.  E.  Gr.  22;  Cropley  v.  Cooper,  19  Wall.  167 ;  McCall's  Case,  11  Phila.  41  ; 
McCiure's  Appeal,  72  Pa.  St.  414;  Pleasonton's  Appeal,  99  Pa.  St.  362;  2  Jarm. 
on  WUls  {M.  &  T.  ed.)  466,*849;  Potts  v.  Atherton,  28  L.  J.  (Ch.)  4^6;  Barker 
V.  Barker,  L.  R.  {16  Ch.  Div.)  44;  Newberry  v.  Hinman,  49  Conn.  130  ;  Stowell 
v.  Graves,  2  T.  &  C.  (N.  Y.)  211;  Davidson  v.  Koehler,  76  Tnd.  398;  Burton  v. 
Cmigland,  82  N.  C.  99. 

If  property  be  given  to  A  until  B,  an  infant,  arrives  at  the  age  of  twenty- 
one,  and  then  to  B,  and  B  dies  under  the  age  of  twenty-oue,  in  the  lifetime  of 
the  testator,  A  has  an  estate  therein  until  B  would  have  been  twenty-one  if  he 
had  lived,  Coley  v.  Ballance,  Winst.  {N.  C.)  Eq.  *43,  634.— 'Rev. 
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my  brother,  George  W.  Lanning,  and  his  wife,  Eliza,  and  after  their  death  the 
balance  of  my  estate,  if  any,  to  [be]  equally  divided  between  Ralph  Lanning* 
Sarah  Elizabeth  White,  Rebecca  Ann  Winder,  Theodore  L.  Jones  [and] 
Abigail  Buckalue." 

Among  the  pecuniary  legacies  of  particular  sums  before  men- 
tioned is  one  to  Alfred  Jones,  of  $150,  with  provision  that 
the  legatee's  father  is  to  have  the  interest  thereof  during  his 
life.  Alfred  Jones  died  in  the  lifetime  of  the  testator.  The  wife  of 
George  W.  Lanning  also  died  in  the  testator's  lifetime.  Among 
the  legacies  is  one  to  Sarah,  daughter  of  Elizabeth  Waters.  The 
legacies  together  amount,  irrespective  of  the  annuities,  to  $3,960. 
The  personal  estate,  not  including  the  promissory  notes  herein- 
before mentioned  specifically  bequeathed  to  John  W.  and  Wil- 
liam Lanning,  amounts  to  $2,429.24.  The  debts  already  pre- 
sented for  payment  amount  to  $1,063.50.  Deducting  that  sum 
from  the  amount  of  the  personal  estate  there  is  left  a  balance  of 
§1,365.98,  out  of  which  are  to  come  the  expenses  of  administra- 
tion.  The  testator  owned  other  real  estate  besides  the  property 
specifically  devised  to  Theodore  L.  Jones.  Such  other  real  es- 
tate is  valued  by  witnesses  at  about  $12,000  or  $13,000.  As 
has  been  seen,  the  personal  property  will  fall  far  short  of  paying 
the  legacies.  The  executors  have  not  been  able  to  discover  any 
person  answering  the  description  of  Sarah,  daughter  of  Elizabeth 
Waters,  but  the  testator  had  a  great-great-niece  named  Sarah, 
who  was  the  daughter  of  his  great-niece,  Elizabeth  Wasson. 

The  executors  seek  directions  as  to  their  powers  and  duties. 
Greorge  W.  Lanning  (brother  of  the  testator)  insists  that  the  tes- 
tator died  intestate  of  all  liis  real  estate  except  that  which  he 
specifically  devised  to  Theodore  L.  Jones  ;  or,  if  not  of  all  of  it, 
tlien  of  so  much  of  it  as  will  not  be  required  for  the  payment  of 
the  legacies.  Sarah  E.  White,  Rebecca  A.  Winder  and  Ralph 
0.  Lanning  insist  that  the  testator  devised  all  of  his  real  estate, 
and  while  they  admit  that  the  executors  have  power  to  sell  laud 
to  pay  the  legacies,  they  insist  that  the  executors  have  no  power 
to  sell  any  more  than  enough  for  that  purpose. 

The  testator  clearly  intended  to  charge  all  the  legacies  upou 
his  real  estate  not  specifically  devised.  The  evidence  of  such  in- 
tention is  found  in  the  fact  that  after  giving  the  legacies  (which 
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■  re  given  generally)  and  making  a  devise  of  part  of  his  real 
estate,  he  makes  a  gift  of  the  balance  of  his  estate.  Where  lega- 
cies are  given  generally,  and  the  residue  of  the  real  and  personal 
estate  is  afterwards  given  in  one  mass,  the  legacies  are  a  charge 
npon  the  residuary  real  as  well  as  the  personal  estate.  Hawk. 
Wills  S94.;  Gormne  v.  Cm-mne,  9  C.  E.  Gr.  579.  The  execu- 
tors, therefore,  have  power  to  sell  land  to  pay  the  legacies. 
Dewey's  Exr.  v.  Ruggles,  10  C.  E.  Gr.  35.  The  testator  did 
not  die  intestate  of  any  part  of  his  estate.  By  the  residuary 
clause  he  gives  all  the  "  balance  "  of  his  "  estate,"  after  the  death 
of -his  brother  and  his  brother's  wife,  to  certain  persons  whom  he 
names.  The  terra  "  estate  "  is  the  most  comprehensive  one  that  he 
could  have  used.  Standing  without  qualification,  it  includes  all 
of  his  property.  Welsh  v.  Oraler,  5  Stew.  Eq.  177 ;  Roman 
Oath.  Ch.  V.  Wachter,  4^  Barb.  4^.  Nor  is  it  in  this  case  con- 
fined by  the  context  to  the  personal  property.  It  is  urged  that 
the  words  "  if  any  "  do  so  limit  it.  The  argument  is  that  the 
testator  must  have  known  that  he  had  disposed  of  only  a  part  of 
his  real  estate  by  the  preceding  provisions  of  the  will,  and  hence 
he -must  have  known  that  there  would  be  a  surplus  of  his  prop- 
erty, estimating  both  real  and  personal  together,  after  paying  his 
debts  and  the  legacies,  and  therefore  the  use  of  the  words  "  if 
any,"  signifying  doubt  as  to  whether  there  would  be  any  sur- 
plus, shows  that  by  the  term  "  estate "  he  meant  his  personal 
property  only.  But  that  consideration  is  not  enough  to  warrant 
i5uch  a  construction.  Opposed  to  it  is  the  fact  that  the  testator 
had  devised  away  a  part  of  his  real  estate,  and  therefore  must  be 
presumed  to  have  had  his  real  property  in  view  when  he  used 
the-language  of  the  residuary  clause.  To  this  is  to  be  added  the 
very  important  consideration  before  mentioned  that  he  employed 
a  term  which  included  both  kinds  of  property,  and  it  must  be 
presumed  that  he  used  it  understandingly. 

The  legacies  other  than  the  gifts  to  George  are  not  to  be  paid, 
and  the  division  under  the  residuary  clause  is  not  to  take  place 
until  after  the  death  of  George.  The  testator  intended  that  his 
estate,  except  so  much  as  should  be  required  to  satisfy  the  be- 
quests in  favor  of  George  and  his  wife,  should  be  accumulated 
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by  his  executors  until  the  death  of  both  of  those  legatees.  The 
payments  and  division  are  to  be  made  by  the  executors.  They 
should  sell  the  whole  of  the  real  estate,  except  the  part  devised  to 
Theodore  L.  Jones,  and  invest  the  proceeds  with  the  balance  of 
the  personal  property  (if  any)  remaining  after  paying  the  debts 
and  the  expenses  of  settling  the  estate  until  George's  death.  Out 
of  the  income  they  are  to  pay  him  his  annuity  and  the  interest 
on  the  legacies  to  Stacy  and  James  H.  Lanning,  and  William  H. 
Van  Sant,  the  interest  of  which  legacies  is  given  to  him  for  life 
by  the  will.  After  his  death  they  are  to  pay  the  legacies  which 
will  be  then  payable,  and  make  the  division  of  the  residue. 
Under  the  provisions  of  the  will  the  executors  have  title  to  the 
real  estate  not  specifically  devised.  Zabriskie  v.  Morris  and  Essex 
R.  R  Co.,  6  Steiv.  Eq.  22.  They  therefore  should  collect  the 
rents  up  to  the  time  of  sale. 

The  legacy  to  Sarah,  daughter  of  Elizabeth  Waters,  was  un- 
doubtedly intended  for  Sarah,  daughter  of  Elizabeth  Wasson. 

The  legacy  to  Alfred  Jones  lapsed  by  his  death  in  the  testa- 
tor's lifetime.  Its  extinguishment  by  lapse  extinguished,  also, 
the  claim  of  his  father  to  interest  thereon. 


Jeeemiah  E.  Adams 

V. 

Cord  Mahxken  et  al. 


Recovery  of  premium  paid  iu  violation  of  the  usury  laws  held  to  be  barred 
by  the  statute  of  limitations,  one  of  the  firm  by  which  it  was  taken  having 
lived  in  this  state  for  over  six  vears. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofe. 

Mr.  J.  Aboard,  for  complainant. 

Mr.  A.  C.  Hartshorne,  for  answering  defendant  (Maimtoo") 
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The  Chancellor. 

The  object  of  this  suit  is  to  bring  the  defendants,  who,  from 
April,  1871  to  April,  1882,  were  partners  in  the  wholesale 
grocery  business  in  the  city  of  New  York,  under  the  firm  of 
Mahnken  &  Moorhouse,  to  an  account  with  the  complainant, 
who,  during  that  period,  was  their  customer  and  bought  goods  of 
them  to  sell  at  retail  in  his  store  in  Elizabeth,  in  this  state,  in 
respect  to  certain  business  transactions  which  took  place  between 
them  during  the  before-mentioned  period. 

The  bill  alleges  that  about  the  16th  of  August,  1872,  the  com- 
plainant borrowed  ^2,000  of  the  defendants  on  a  usurious  con- 
tract between  him  and  them  for  the  payment  by  him  to  them  of 
a  premium  of  $500  for  the  loan  ;  that  the  payment  of  the 
$2,500,  with  interest  at  seven  per  centum  per  annum,  was  to  be 
secured  by  his  bond  and  mortgage  of  real  property  of  his  in  the 
city  of  Elizabeth ;  that  the  loan,  which  was  of  $2,000  only,  was 
made,  and  the  bond  and  mortgage  for  $2,500  were  given  accord- 
ingly ;  that  in  January,  1875,  the  complainant  had  paid  up  the 
interest  on  the  bond  and  mortgage  and  $500  of  the  principal ; 
that  then  a  new  bond  and  mortgage  of  the  same  property  for 
$2,000  were  given  instead  of  the  bond  and  mortgage  for  $2,500, 
and  the  last-mentioned  mortgage  was  canceled  of  record ;  that 
the  complainant  afterwards,  in  August,  1878,  on  account  of  and 
in  further  dealings  between  him  and  the  defendants,  gave  them 
another  mortgage  (for  $1,500  and  interest)  upon  the  same  prop- 
erty and  other  land  also  in  the  city  of  Elizabeth ;  that  after  the 
giving  of  the  last-mentioned  bond  and  mortgage  the  complainant 
continued  to  deal  with  the  defendants ;  that  on  or  about  the  30th 
day  of  March,  1881,  he  had  paid  up  all  the  interest  on  the  two 
mortgages  of  $2,000  and  $1,500  respectively;  that  he  was  then 
desirous  of  paying  his  entire  indebtedness  to  the  defendants  and 
of  redeeming  his  lands  from  the  lien  of  those  mortgages  ;  that  he 
was  then  the  owner  of  an  order  given  by  one  William  H.  Adams 
upon  his  attorney,  Allen  C.  Clark,  of  Washington,  D.  C,  calling 
for  the  sum  of  $5,500,  which  order  was  accepted  by  Clark,  and 
was  considered  good ;  that  the  complainant,  wishing  to  dispose 
of  that  order  and  realize  the  amount  due  thereon,  offered  it  to  the 
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defendants,  and  they  made  due  inquiry  about  it  and  agreed  with 
him  that  they  would  take  it  in  payment  of  the  mortgages  and 
his  further  and  other  indebtedness  to  them,  if  any  existed,  and 
pay  him  the  difference  between  the  amount  of  the  order  and  the 
amount  which  should  be  found  due  upon  a  proper  statement  of 
the  account  between  him  and  them ;  and  that  as  part  payment 
of  that  difference  they  paid  him,  on  the  30th  of  March,  1881, 
$450,  and  promised  to  give  him  credit  for  the  order  on  their 
books  and  state  the  account,  and  account  to  him  for  the  balance 
of  that  difference,  and  deliver  up  to  him  the  bonds  and  mortgages 
receipted  and  canceled,  and  execute  to  him  discharges  of  the 
mortgages.  The  defendants  dissolved  their  copartnership  in 
April,  1882.  Mahnken  bought  out  Moorhouse's  interest  in  the 
firm's  property  and  assumed  the  payment  of  the  debts.  Mahnken 
has  answered.  Moorhouse  has  not.  The  former,  in  his  answer, 
states  that  the  $2,500  mortgage  was  paid  off  before  the  $2,000 
one  was  given,  and  denies  that  the  order  was  given  in  payment 
of  the  complainant's  indebtedness,  but  alleges  that  it  was  given 
as  additional  security  therefor.  The  only  questions  discussed 
upon  the  hearing  were  whether  the  $2,500  bond  and  mortgage 
were  usurious,  and  whether  the  order  was  taken  in  payment  of 
the  complainant's  indebtedness  to  the  firm  or  merely  as  collateral 
security  therefor. 

That  the  loan  of  $2,000  was  made  upon  an  agreement  that  in 
consideration  thereof  the  complainant  should  pay  to  the  defendant 
a  premium  of  $500,  is  established  by  the  proof.  It  is  urged, 
however,  on  the  part  of  Mahnken,  that  that  mortgage  was  paid 
off  in  full  before  the  $2,000  mortgage  was  given,  and  that  the 
latter  was  given  not  for  part  of  the  money  secured  by  the  $2,500 
mortgage  but  for  an  entirely  different  indebtedness.  This  claim 
is  established  by  the  evidence.  The  $2,500  mortgage  was  paid 
off  by  payments  made  directly  thereon  before  the  $2,000  mort- 
gage was  given.  The  last  payment  (which  was  of  $150.13)  was 
made  January  9th,  1875.  The  $2,000  mortgage  was  given  Jan- 
uary 15th,  1875.  When  it  was  given,  there  were  $2,548.58  due 
from  the  complainant  to  the  defendants  on  book -account.  No 
part  of  the  money  secured  by  the  $2,500  mortgage  was  in  any 
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way  included  in  the  $2,000  mortgage.  As  just  stated,  the  last 
payment  on  account  of  the  $2,500  mortgage  was  made  January 
9th,  1875.  The  bill  was  not  filed  until  October  3d,  1882,  nearly 
'■ip^ht  years  after  that  payment.  Recovery  of  the  premium  paid 
upon  the  loan  of  $2,000  secured  by  that  mortgage  is  barred  by 
limitation.  Moorhouse  has  lived  in  this  state  ever  since  the 
mortgage  was  given.     Bruce  v.  Flagg,  1  Dvidi.  '219. 

Nor  is  the  claim  that  the  order  was  given  and  accepted  in  pay- 
ment of  all  indebtedness  of  the  complainant  to  the  defendants  es- 
tablished. When  that  order  was  given  (it  is  dated  March  19th, 
1881)  the  complainant  owed  the  defendants  a  large  sum  of  money 
(about  $5,340)  upon  the  two  mortgages  of  $2,000  and  $1,500 
respectively,  and  upon  a  note  of  $964.14,  payable  on  demand, 
given  to  them  by  him  April  27th,  1880,  on  settlement  for  a 
balance  of  account  due  them  March  1st,  1880,  and  $502.57  for  a 
balance  of  account  due  them  from  him  when  the  order  was  given. 
At  the  time  when  the  note  for  $964.14  was  given,  the  complain- 
ant's credit  with  the  firm  of  Mahnken  &  Moorhouse  was  not 
good.  As  conditions  of  further  credit  it  was  then  agreed  between 
him  and  them  that  the  balance  of  his  indebtedness  thereafter  to 
be  incurred  should  not  exceed  $300 ;  that  he  should  pay  all  bills 
promptly  within  thirty  days  after  they  had  been  contracted,  and 
should  pay  $50  a  month  upon  that  note.  From  about  the  1st 
of  November,  1880,  until  the  time  when  the  order  was  given,  he 
was  unable  to  purchase  any  goods  from  them  on  credit,  but  wa.s 
required  to  pay  on  delivery.  From  the  time  when  the  order  was 
given  to  the  dissolution  of  the  firm  he  again  had  credit,  and  at 
the  latter  date  he  owed  them  on  account  for  goods  sold  and  cash 
advanced  from  August  18th,  1880  to  August  16th,  1881,  a  bal- 
ance of  $1,121.11. 

According  to  the  weight  of  the  evidence,  the  order  wa.3  given 
as  additional  security  for  his  indebtedness  to  the  firm.  It  wa^ 
drawn  by  William  H.  Adams  upon  Allen  C.  Clark,  his  attorney, 
and  accepted  by  the  latter.  It  directed  the  drawee,  after  deduct- 
ing his  fees  and  incidental  expenses  in  the  prosecution  of  the 
drawer's  claims  against  the  District  of  Columbia  before  the 
United  States  court  of  claims,  and  also  $1,100,  the  amount  of 
a  previous  acceptance  then  outstanding,  to  pay  to  the  onler  of 
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Mahnken  &  Moorhouse  $5,500  out  of  any  money  that  might  be 
awarded  to  the  drawer  by  the  court  of  claims  in  his  suits  then 
pending  against  the  District  of  Columbia  in  that  court.  The 
claim  mentioned  in  the  order  was  for  work  done  in  Washington 
by  Wilham  H.  Adams  (the  complainant's  brother),  as  contractor 
for  certain  muni(!ipal  works  there,  and  although  the  contract  was 
made  and  the  work  done  by  him,  they  were  made  and  done  on 
behalf  of  the  complainant  also,  who  was  a  silent  partner  with 
him  therein.  The  $5,500  were  due  to  the  complainant  for  profits 
and  money  advanced  for  the  works  ;  and  part  of  the  $2,000  bor- 
rowed of  the  defendants,  which  had  gone  into  the  works,  was 
embraced  in  the  $5,500.  It  will  be  seen  that  the  draft  was  upon 
no  existing  fund.  Whether  it  would  have  any  value  or  not  de- 
pended entirely  upon  the  result  of  a  lawsuit.  The  complainant 
and  Mr.  Moorhouse,  indeed,  both  swear  that  the  agreement  be- 
tween them  (Mr.  Mahnken  appears  to  have  been  personally  no 
party  to  it)  was  that  the  order  was  to  be  taken  absolutely  as  sat- 
isfaction for  the  complainant's  then  indebtedness ;  and  they  also 
say  that  he  was  to  receive  from  the  firm  the  difference  between 
the  amount  mentioned  therein — $5,500 — and  the  amount  of  that 
indebtedness.  That  indebtedness  at  the  date  of  the  order  was 
over  $5,340.  They  state  that  $450  were  paid  to  him  at  about 
that  date  on  account  of  that  difference.  The  two  sums  of  $5,340 
and  $450  together  make  an  amount  greater  by  nearly  $300  than 
the  amount  mentioned  in  the  order.  It  seems  very  improbable 
that  the  firm  would  have  agreed  not  only  to  accept  such  an  order 
in  satisfaction  of  his  indebtedness  to  them  and  give  up  the  mort- 
gage security  which  they  held,  but,  in  addition,  to  advance  him 
$450  on  account  of  a  merely  supposed  difference  between  the 
amount  of  his  indebtedness  and  the  amount  mentioned  in  the 
order.  On  the  one  hand,  the  complainant,  who  is  an  interested 
witness,  and  Mr.  Moorhouse,  who,  although  he  is  disinterested, 
would  seem  to  be  unfriendly  to  Mahnken,  testify  to  the  existence 
of  the  agreement  as  alleged  in  the  bill.  On  the  other,  there'is  the 
evidence  of  the  defendant  Mahnken,  who  is  interested,  and  of 
Mr.  Jansen,  the  book-keeper  of  the  firm,  who  is  entirely  disinter- 
ested, and  of  Edward  A.  Mahnken,  son  of  the  defendant  Mahn- 
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ken.  Mr.  Jansen  testifies  that  before  the  order  was  given  Mr. 
Moorhouse,  in  his  presence,  pressed  the  complainant  for  payment, 
saying  that  they  were  not  sufficiently  secured  by  the  mortgages 
and  note,  and  said  that  he  wanted  to  be  better  secured,  and  the 
complainant  then  proposed  to  give  the  order  as  additional  se- 
curity, and  Mr.  Moorhouse  then  accepted  it  as  such.  He  also 
testifies  that  Moorhouse  told  him  that  he  had  received  the  order 
as  additional  security,  and  that  the  complainant  was  to  have 
credit  again  on  account  of  it.  The  order  was  never  credited  on 
the  books  of  the  firm,  and  the  complainant  was  well  aware  of 
that  fact  but  never  complained  of  it.  He  also  knew  that  he  was 
charged  on  the  books  with  the  |450  advanced  to  him  at  the  time 
when  the  order  was  given.  He  received  numerous  statements  of 
account  after  the  order  was  given,  from  which,  as  well  as  fii'om 
his  examination  of  the  books,  he  was  apprised  of  the  fact  that  he 
was  not  credited  with  the  order.  He  attempts  to  avoid  the  force 
of  this  fact  by  saying  that  he  very  seldom  looked  over  the  state- 
ments that  he  received  because,  although  his  home  was  in  Eliza- 
beth, he  was  in  business  in  Washington,  and  adds  that  he  was 
"  back  and  forth."  His  business  in  Washington,  he  says,  was 
the  business  of  contracting  for  making  sewers,  laying  pavements 
&c.  He  admits  that  from  1875  to  the  time  of  the  commence- 
ment of  tliis  suit  (October,  1882),  he  was  in  Washington  but 
once.  Edward  A.  Mahnken,  who  was  a  clerk  of  the  firm,  testi- 
fies that  Moorhouse,  when  he,  Mahnken,  asked  him  whether  cer- 
tain goods  which  he  was  about  to  send  to  the  complainant,  and 
which  the  latter  had  bought  of  the  firm,  should  be  so  marked  as 
that  they  should  not  be  delivered  without  payment  of  the  bill 
therefor,  as  had  previously,  from  October,  1880,  been  the  method 
adopted  by  the  firm  in  their  dealings  with  the  complainant,  an- 
swered, "  No,  it  is  all  right  now ;  I  have  got  more  security ;  I 
have  got  an  order  on  Washington."  Mr.  Mahnken,  defendant, 
testifies  that  Moorhouse  told  him  that  the  order  was  taken  as  col- 
lateral security  for  the  payment  by  the  complainant  of  his  in- 
debtedness to  the  firm.  And  here  it  will  not  be  out  of  place  to 
say  that,  although  Moorhouse  swears  that  the  order  was  left  at 
the  store  of  the  firm  during  his  absence  at  home  bv  reason  of 
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illness,  the  complainant  testifies  that  he  gave  it  to  Moorhouse  him- 
self at  the  store,  and  he  thinks  Mr.  Mahnken  was  not  present  but 
the  book-keeper  was.  The  defendant  Mahnken  also  testifies  that 
afler  the  dissolution  he  called  on  the  complainant  for  payment  of 
his  indebtedness  to  the  late  firm  and  offered  to  deduct  fifteen  or 
twenty  per  cent,  from  the  amount  if  the  complainant  would  pay 
it,  and  that  the  latter  ;^aid  he  would  pay  if  he  had  the  money. 
He  says  they  referred  to  the  "Washington  claim,  and  the  com- 
plainant said  that  he  had  got  nothing  from  it  and  doubted  very 
much  whether  he  ever  would  get  anything ;  that  as  soon  as  he 
got  that  money  he  would  settle  up,  but  that  there  was  no  de- 
pending upon  it.  He  also  swears  that  Moorhouse  told  him  that 
he  had  to  give  the  complainant  some  cash,  but  did  not  say  how 
much,  to  get  the  order.  When  the  firm  dissolved,  a  written 
agreement  of  dissolution  was  signed  by  Mahnken  and  Moor- 
house. By  it  all  the  assets  were  assigned  to  the  former,  and  bonds 
and  mortgages  are  specially  mentioned,  the  words  "  stocks,  bonds 
and  mortgages  "  having  been  interlined  before  it  was  signed,  and 
therefore  the  attention  of  Moorhouse  was  drawn  to  it.  He  thus 
recognized  the  bonds  and  mortgages  given  by  the  complainant  as 
valid  existing  evidences  of  debt,  for  the  firm  does  not  appear  to 
have  had  any  other  bonds  and  mortgages.  He  sold  out  all  his 
interest  in  the  assets,  including  them,  to  Mahnken  for  $40,000, 
the  latter  to  pay  the  debts.  There  are  other  weighty  reasons 
against  accepting  the  complainant's  version  of  the  transaction 
under  consideration.  Not  only  were  the  bonds  and  mortgages 
and  notes  not  surrendered  and  the  account  receipted  when  the 
order  was  given,  but  there  was  no  written  evidence  given  of  any 
undertaking  by  or  on  the  part  of  the  defendants  to  accept  the 
order  in  discharge  of  all  claims  against  the  complainant,  or  to 
surrender  the  bonds  and  mortgages  and  note  and  receipt  his  ac- 
count. He  left  the  bonds  and  mortgages  and  note  in  the  hands 
of  the  defendants  after  giving  the  order.  He  says,  indeed,  that 
he  demanded  them  from  Moorhouse  and  was  put  off  from  time 
to  time,  but  he  not  only  took  no  steps  to  obtain  them  but  never 
complained  that  they  were  not  delivered  to  him.  He  never  de- 
manded them  from  Mahnken.     When  the  relations  of  the  parties 
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to  each  other  and  the  character  of  the  order  before  adverted  to 
and  the  conduct  of  the  parties  are  considered,  it  seems  quite  clear 
that  the  order  was  not  accepted  as  satisfaction  but  merely  as  ad- 
ditional security,  and  that  in  order  to  get  it  as  security  Moor- 
house  advanced  to  the  complainant,  for  the  firm,  $450.  On  the 
hearing  a  motion  was  made  on  the  part  of  the  defendant  Mahnken 
for  leave  to  introduce  evidence  that  the  suit  mentioned  in  the 
order  has  been  decided  adversely  to  the  plaintiff  therein,  and  so 
the  order  has  proved  to  be  utterly  worthless.  The  decision  upon 
that  application  was  reserved  until  this  time.  The  evidence 
•would  be  irrelevant  and  immaterial.  The  motion,  therefore,  is 
denied.     The  bill  will  be  dismissed,  with  costs. 


OscAB  Barnet  et  al.,  surviving  executors  &c., 

V. 

Amelia  Baknet  et  al. 

A  testator  gave  to  his  wife  for  life  the  interest  of  certain  moneys  and  alsa 
the  interest  of  some  contingent  funds,  if  those  funds  should  become  part  of  his 
estate.  The  wife  died  before  the  testator,  and  the  contingent  funds  did  not 
fall  into  his  estate  until  after  his  own  death. 

Hdd,  that  they  should  pass  under  the  residuary  clause  for  the  benefit  of 
testator's  two  sisters,  to  whom  he  had  given  for  life  the  interest  of  "  two  equal 
shares  of  the  remainder  of  my  property,"  and  that  the  principal  thereof  should 
ultimately  go  to  those  to  whom  he  gave  his  sisters'  shares  after  their  death, 
and  not  to  those  to  whom  he  gave  the  shares  of  "  moneys  apportioned  to  ray 
wife"  after  her  death. 


Bill  foi  construction  of  will  and  directions  as  to  distribution 
of  assets. 

Mr.  C.  F.  Hill,  for  complainants. 
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John  Barnet,  late  of  the  city  of  Newark,  deceased,  by  his  will 
provided,  first,  that  his  debts  and  funeral  expenses  be  paid.  Sec- 
ond, that  his  wife  should  occupy  his  homestead  with  the  furni- 
ture (which  latter  he  gave  to  her  absolutely)  for  life,  or  so  long 
as  should  be  agreeable  to  her.  Third,  that  she  should  have  the 
interest  for  life  of  $15,000  out  of  a  mortgage  of  $35,000  which 
ho  held.  Fourth,  that  his  executors  should  put  at  interest  a 
sum  sufacient  to  raise  $500  a  year,  and  pay  the  interest  to  his 
brother,  William  G.  Barnet,  for  life ;  and  he  also  directed  them 
to  pay  to  his  sisters,  Amelia  Barnet  and  Margaret  Turnbull,  the 
interest  of  "  two  equal  shares  "  of  the  "  remainder  of"  his  "  prop- 
erty "  for  their  lives ;  and  also  directed  that  if  the  former  should 
not  survive  him,  the  share  which  would  have  been  hers  had  she 
outlived  him,  be  divided  among  the  heirs-at-law  of  his  sister, 
Mary  Hill,  and  of  his  deceased  brother,  Stephen  D.  Barnet ;  and 
thai  ill  (.ase  Margaret  Turnbull  should  not  survive  him,  the 
share  which  would  have  been  hers  had  see  outlived  him,  be 
equally  divided  among  certain  children  of  hers,  whom  he  named, 
viz.,  Mary  E.  Dawes,  Sarah  E.  Stewart,  and  James  D.  Turn- 
bull  ;  and  that  in  case  both  Amelia  Barnet  and  Margaret  Turn- 
bull  should  survive  him,  their  shares  after  their  decease  be  paid 
as  provided  in  case  they  should  predecease  him.  The  fifth  sec- 
tion states  that  he  held  two  lots  of  land  on  ^Mechanic  street,  in 
Newark,  belonging  to  William  Compton,  to  secure  the  payment 
of  certain  moneys  which  the  latter  owed  him,  and  he  directed 
his  ex  jcutcrs,  if  Compton  should  redeem  the  property,  to  convey 
it  to  him ;  and  he  also  directed,  that  if  Compton  should  pay  the 
money  to  him  before  his  death,  or  to  his  executors  after  that 
time,  the  executors  should  pay  his  wife  the  interest  of  $5,000  for 
life.  By  the  sixth  section  he  provided  that  after  his  wife's  death 
the  "shares  of  money  apportioned  to  her  as "  therein  "above," 
be  divided  by  his  executors  as  follows :  they  were  to  set  apart 
and  invest  a  sum  sufficient  to  produce  $500  a  year  interest,  and 
out  of  the  $500  pay  to  his  sisters-in-law,  Ellen  and  Nancy  Barnet, 
$250  apiece  yearly  for  life ;  to  pay  his  nephew,  Alexander  Turn- 
bull,  $1,000  and  divide  the  remainder  between  nieces  and  a 
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nephew  of  his,  whom  he  named,  viz.,  Mary  E.  Dawes,  Sarah  E. 
Stewart,  Jane  H.  Wheeler  and  James  D.  Turnbull.  By  the 
seventh  section  he  stated  that  the  land  on  which  what  was  his 
homestead  dwelling  stands  belonged  to  his  wife,  but  that  the 
house  was  built  with  his  money ;  that  he  desired  that  his  wife 
should  occupy  and  enjoy  the  property  for  life ;  but  in  case  she 
should  sell  it,  as  she  might  do  at  any  time,  that  then  in  accord- 
ance with  an  understanding  between  them,  she  should  take  a 
mortgage  to  his  executors  upon  the  premises  for  $8,000  of  the 
purchase-money,  and  they  should  pay  her  the  interest  of  the 
mortgage  for  life,  and  after  her  death  collect  the  money  and  di- 
vide it  equally  among  his  "  heirs-at-law  respectively  mentioned  in 
the  preceding  articles  or  sections "  of  the  will.  By  the  eighth 
section  he  provided  that  in  case  his  wife  should  die  before  his 
death,  the  "  moneys  apportioned "  to  her  as  therein  aforesaid 
should  be  divided  in  exactly  the  same  manner  as  they  would  have 
been  had  she  survived  him. 

By  a  codicil  he  revoked  the  gift  of  $500  a  year  to  his  brother 
William  and  the  bequest  of  $250  a  year  to  his  sister-in-law, 
Nancy  Barnet  (William's  wife),  and  directed  his  executors  not 
to  set  aside  any  money  for  the  production  of  those  annuities,  but 
to  proceed  in  the  execution  of  the  will  as  if  those  provisions  in 
behalf'of  those  two  legatees  were  not  therein.  He  then  requested 
his  sister  Amelia  to  pay  out  of  the  income  bequeathed  to  her  a 
sum  not  exceeding  $100  a  year  to  William  for  his  life,  if  she 
should  live  so  long. 

The  testator's  wife  predeceased  him  and  devised  to  him  the 
homestead  property.  He  sold  it  for  $13,000,  and  took  a  mort- 
gage for  $10,000  of  the  price.  After  his  death  the  purchaser 
became  bankrupt,  and  the  executors  bought  the  equity  of  re- 
demption of  his  assignee  in  bankruptcy,  and  they  now  own  the 
property  as  part  of  the  estate. 

Compton  did  not  redeem  his  property,  and  the  executors  fore- 
closed the  mortgage,  and  the  premises  were  sold  under  the  fore- 
closure. 

The  bill  is  filed  by  the  surviving  executors  for  a  construction 
of  the  will  and  directions  as  to  the  distribution  of  the  property. 
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The  scheme  of  the  will  is  to  make  provision  for  the  testator's 
wife  for  life  and  to  give  the  residue  of  the  estate,  not  including 
the  moneys  of  which  she  was  to  have  the  interest,  to  the  testator's 
two  sisters,  Amelia  Barnet  and  Margaret  Turn  bull,  for  life, 
with  remainder  to  certain  persons  whom  the  testator  names,  and 
with  substitution  of  those  persons  in  case  the  primary  legatees 
should  predecease  the  testator.  The  principal  of  the  moneys  of 
which  the  testator's  wife  was  to  have  the  interest  was  to  go  as 
provided  in  the  sixth  section. 

By  the  second  section  the  testator  gives  to  his  wife  the  use  of 
the  homestead  for  life  (the  land  was  hers),  and  gives  to  her  the 
household  furniture  absolutely.  He  then,  by  the  third,  gives 
her  the  use  of  §15,000  for  life.  He  next,  by  the  fourth,  gives 
his  brother  William  an  annuity  of  $500  for  life  (but  by  the 
codicil  revokes  the  gift),  and  gives  to  his  sisters,  Amelia  Barnet 
and  Margaret  TurnbuU,  the  interest  of  "  two  equal  shares  of  the 
remainder  of"  his  "property"  for  life  (by  which  he  means  to 
give  them  the  interest  of  the  whole  of  the  residue  in  equal  shares), 
and  provides  that  if  the  former  should  predecease  him  her  share 
shall  go  to  certain  persons  to  whom  he  refers  as  the  "  heirs-at- 
law"  of  his  sister  Maiy,  and  those  of  his  deceased  brother 
Stephen ;  and  that  in  case  Margaret  should  predecease  him  her 
share  shall  go  to  certain  children  of  hers,  whom  he  names.  He 
also  provides  that  in  case  both  should  survive  him,  their  shares 
respectively,  at  their  respective  deaths,  shall  go  in  like  manner 
to  the  same  persons  respectively.  By  these  provisions  he  sup- 
posed that  he  had  disposed  of  all  his  property  except  the  prin- 
cipal of  the  funds  set  apart  for  his  wife.  Among  his  assets  was 
a-eal  property,  which  he  held  by  way  of  mortgage  as  security  for 
a  debt  due  to  him  from  William  Compton.  He  contemplated 
the  payment  of  that  debt  by  the  mortgagor  either  in  his,  the  tes- 
tator's, lifetime,  or  after  his  death,  and  provided  (for  his  wife's 
benefit)  that  in  case  of  redemption  $5,000  of  the  money  should 
be  put  out  at  interest  and  she  have  the  interest  for  life.  He 
appears  to  have  had  an  agreement  with  her  that  in  case  she 
should  sell  the  homestead  she  would  give  his  estate  $8,000  of  the 
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purchase-money  after  her  death ;  she  to  have  the  interest  of  it  in 
me  meantime. 

It  was,  also,  a  part  of  the  scheme  of  the  will  that  after  the 
death  of  the  testator's  wife,  the  moneys  of  which  she  was  to 
have  the  interest  should  go  as  follows :  there  was  to  be  an  in- 
vestment of  a  sum  sufficient  to  raise  an  annuity  of  $250  for 
Ellen  Barnet,  for  life  (the  will  provided  for  a  like  annuity  for 
Nancy  Barnet,  but  it  was  revoked  by  the  codicil),  $1,000  to  go 
to  Alexander  Turnbull,  and  the  rest  to  be  divided  among  nieces 
and  a  nephew  of  his,  whom  he  names,  children  of  his  sister 
Margaret.  And  the  same  disposition  was  to  be  made  of  the 
same  moneys,  at  his  death,  in  case  his  wife  should  predecease 
him.  Whether  the  fund  of  $5,000  and  that  of  $8,000  would 
ever  be  raised  or  not,  depended  on  contingencies.  As  to  the 
former,  it  was  dependent  on  the  redemption  of  the  Compton 
property,  and  the  latter  was  dependent  on  the  sale  of  the  home- 
stead by  the  testator's  wife.  Those  funds  were  never  raised. 
Compton  did  not  redeem  and  the  homestead  was  not  sold  by  the 
testator's  wife.  The  gift  to  her  out  of  the  redemption-money  of 
the  former,  never  took  eifect.  Nor  did  the  provision  as  to  the 
$8,000.  That  was,  in  fact,  not  a  gift  to  her,  but  was  a  provision 
by  her  in  a  certain  contingency  (which  never  happened)  for  the 
benefit  of  the  testator's  estate.  Those  properties  are  not  embraced 
in  the  term  "  moneys  apportioned  to  my  wife  "  in  the  eighth  sec- 
tion of  the  will,  and  are  not  affected  by  the  provision  in  that 
section.  Both  the  homestead  and  the  Compton  property  pass 
under  the  residuary  gifts  in  the  fourth  section.  The  principal  of 
the  sum  to  be  invested  to  raise  an  annuity  of  $250  for  Ellen 
Barnet  for  life,  passes  to  the  residuary  legatees  named  in  the 
eighth  section. 

Speaking  generally,  and  taking  the  will  and  codicil  together, 
and  restating  the  scheme,  the  testator  intended  to  provide  a  fund 
for  his  wife's  support,  to  be  increased  in  certain  contingencies 
which  never  happened,  and  to  give  to  his  sisters  Amelia  and 
Margaret  the  benefit  for  life  of  all  the  residue  of  his  estate,  with 
substitution  of  his  sister  Mary's  and  deceased  brother  Stephen's 
children  in  Amelia's  place,  in  case  she  should  die  before  him,  and 
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of  certain  children  of  Margaret,  viz.,  Mrs.  Dawes,  Mrs.  Stewart 
and  James  D.  Turnbull,  in  her  place,  if  she  should  predecease 
him,  and  with  remainder  in  each  case  to  the  same  persons  respect- 
ively ;  and  to  give  the  funds  of  which  his  wife  was  to  have  the 
interest,  after  his  death  if  she  should  survive  him,  or  directly  if 
she  should  predecease  him,  to  the  persons  named  in  the  eighth 
section ;  that  is,  to  Ellen  Barnet  a  life  annuity  of  $250  thereout ; 
to  his  nephew,  Alexander  Turnbull,  $1,000,  and  the  residue,  in- 
cluding the  principal  of  the  fund  to  raise  the  annuity  of  $250, 
to  Mrs.  Dawes,  Mrs.  Stewart  and  Mrs.  Wheeler  and  James  D. 
Turnbull.  The  provisions  in  regard  to  the  Compton  property 
and  the  homestead  were  each  wholly  upon  contingency,  and  in- 
tended for  the  benefit  of  his  wife. 


Amelia  L.  Gilmore 

V. 

George  F.  Tuttle,  trustee  &c. 

A  trustee  had  been  decreed  to  be  personally  liable  for  certain  losses  sus- 
tained by  the  trust  estate  through  his  negligence.  On  a  reference  to  ascertain 
the  extent  of  his  liability,  the  master  reported  an  amount  which  was  based  on 
the  estimate  of  a  particular  witness,  and  his  report  was  sustained  by  this 
court.  On  appeal,  however,  the  estimates  of  another  witness  before  the  master, 
which  reduced  the  trustee's  liability,  were  preferred,  and,  the  decree  having 
been  reversed  therefor,  the  matter  was  again  referred  to  the  master  for  a  new- 
report.  On  exceptions  to  such  new  report — Held,  that  this  court  was  not,  un- 
der the  circumstances  of  the  case  and  in  this  case,  bound,  in  executing  the 
decree  of  the  court  of  appeals,  to  regard  the  directions  of  that  decree  as  abso- 
lute, and  to  be  followed  implicitly  and  literally,  without  any  manner  of  dis- 
crimination, but  that  they  were  to  be  considered  rather  as  directions  to  guide 
this  court  in  establishing  the  extent  of  the  trustee's  liability. — Held,  further, 
that  the  trustee  was  entitled  to  commissions. 


Bill  for  relief.     On  exceptions  to  master's  report. 

25 


386  CASES  IN  CHANCERY.  [40  M- 

Gilmore  v.  Tuttle. 
3fr.  J.  W.  Taylor,  for  the  exceptions. 

Mr.  M.  Wayne  Parker,  contra. 

The  Chancellok. 

By  the  decree  made  in  this  cause  on  the  29th  of  May,  1880, 
it  was  adjudged  that  the  trustee  was  accountable,  in  equity,  not 
only  for  the  moneys  actually  received  by  him  but  also  for  the 
value  of  the  lands  conveyed  by  him,  as  mentioned  in  the  ninth 
paragraph  of  the  bill ;  that  value  to  be  reckoned  at  what  the 
lands  were  worth  at  the  time  of  such  conveyance,  with  interest 
thereon  from  that  time.  He  did  not  secure  proper  payments  for 
those  lands,  but  accepted  therefor  the  second  mortgages  taken  by 
him,  which  proved  worthless.  It  was  also  ordered  that  it  be 
referred  to  a  special  master  to  take  and  state  the  accounts  of  the 
trustee,  and  that  the  master  charge  the  trustee  in  the  account 
with  the  value  of  the  lands  and  interest,  according  to  that  adju- 
dication. The  lands  referred  to  were  lots  sold  and  conveyed  by 
the  trustee  to  Amelia  B.  Gilmore,  by  three  deeds,  one  dated  May 
15th,  1871,  for  lots  numbered  from  14  to  22,  including  both  of 

Note. — As  to  the  conclusiveness  of  the  decision  of  an  appellate  court  on 
the  inferior  one,  see  Dodge  v.  Oaylord,  53  Ind.  365,  which  refers  to  many  Ameri- 
can cases;  also,  Dodd  v.  Astor,  2  Barb.  Ch.  S95 ;  Haskell  v.  Baoul,  1  McCord^s 
Oh.  HZ ;  Lyon  v.  Merritt,  6  Paige  473;  Henry  v.  Davis,  13  W.  Va.  230.  And 
the  decree  must  be  enforced  even  where  it  was  for  the  first  time  discovered, 
after  the  remand,  that  the  inferior  court  had  no  jurisdiction,  Sheller  v.  May,  6 
Oi-arich  266  ;  Walkings  Case,  3  Pet.  193  ;  Washington  Bridge  Co.  v.  Stewart,  3 
How.  {U.  S.)  41S;  Williams  v.  Bruffy,  102  U.  S.  255 ;  Mims  v.  Sturdevant,  36 
Ala.  636 ;  Cunningham  v.  Ashley,  13  Ark.  653  ;  Clary  v.  Hoagland,  6  Col.  6S5  ; 
Semple  v.  Anderson,  9  Til.  546  ;  or  the  court  made  :i  palpable  mistake  in  calcu- 
lating the  amount  of  the  decree.  Price  v.  Campbell,  5  Call  115,  S  Munj.  227 ; 
see  Tatum  v.  McLellan,  56  Miss.  352 ;  or  a  survey  directed  to  be  made  was  im- 
possible, Brown.  V.  Q'ow,  Hardin  443. 

Nor  can  the  chancellor,  before  entering  the  mandate  as  directed  by  the  court 
of  appeals,  suspend  by  injunction  his  own  powers  to  act  in  obedience  to  it, 
Watson  V.  Avery,  3  Bush  635  ;  nor  add  to  a  decree  for  specific  performance  for 
the  conveyance  of  lands  that  the  defendant  also  account  for  the  previous  profits 
thereof,  White  v.  Atkinson,  2  Call  376 ;  and  make  restitution,  Hughes^i  Ap- 
peal, 00  Pa.  St.  60  ;  see  Mackall  v.  Richards,  5  Sup.  Ct.  Rep.  170  ;  ncr  quash  an 
execution  issued  against  an  administrator,  on  the  ground  that  he  was  not  in  fact 
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those  numbers;  another,  dated  August  28th,  1871,  for  lot  No. 
23,  and  the  third,  also  of  that  date,  for  lots  numbered  froin  2  to 
11,  including  both  of  those  numbers.  The  consideration  men- 
tioned in  the  first-mentioned  deed  was  $6,472.76.  On  accoTint 
and  as  part  of  that  price,  the  trustee  obtained  a  house  and  lot  for 
the  complainant,  $3,700  of  the  cost  of  which  were  paid  out  of 
that  consideration,  and  he  also  received  a  good  mortgage  of 
$1,000.  The  rest  of  the  price  was  lost  through  the  default  of 
the  trustee.  The  master,  by  his  report,  which  is  dated  October 
18th,  1880,  charged  the  trustee  with  the  sum  of  $5,490  as  the 
value  of  the  lots  conveyed  by  the  last-mentioned  deed  at  the  time 
of  its  date,  May  15th,  1871,  instead  of  the  amount,  $6,472.76, 
mentioned  in  the  deed  as  the  consideration,  and  credited  him 
with  the  $3,700  and  $1,000,  and,  as  the  result,  charged  him  with 
the  balance,  $790.  He  also  charged  him  with  $550  for  the  vakie 
of  the  lot  conveyed  by  the  first-mentioned  deed  of  August  28th, 
1871,  and  $7,700  for  the  value  of  the  property  conveyed  by  the 
other  deed.  These  valuations  were  those  which  were  given  by 
Aaron  Quimby,  a  witness  before  the  master.  The  master  adopted 
the  valuations  of  this  witness  as  to  all  the  property  in  question. 

an  administrator  when  the  decree  and  execution  were  entered  against  him  by 
the  court  of  appeals  as  such,  Henderson  v.  Winchester,  31  MUs.  290 ;  nor  refuse 
to  appoint  two  executors  because  one  of  them  has  died  since  decree  rendered, 
Pucheco's  Case,  29  Cal.  224;  see  Rogers  v.  Paterson,  4  Paige  409 ;  King  v. 
Clarke,  McMuU.  Eq.  4^ ;  Kee  v.  Kee,  2  Qratt.  116 ;  Nicholson  v.  Jennings,  31 
La.  Ann.  328 ;  Bank  of  Virginia  v.  Craig,  6  Leigh  399  ;  nor  admit  new  testi- 
mony, Miner  v.  Medbury,  7  Wv!.  100 ;  Ounier  v.  Laffan,  7  Cal.  588 ;  Lyon  v. 
Merrill,  6  Paige  473;  North  Car.  B.  B.  Co.  v.  Swepson,  73  N.  C.  316;  nor  retry 
the  cause,  Soule  v.  Dawes,  14  Cal.  247 ;  see  Adams  v.  Field,  25  Mich.  16 ;  nor 
award  a  new  inquiry  as  to  damages,  Holley  v.  Holley,  5  Lift.  290  ;  Winchester  v. 
Grosvenor,  4^  III.  515  ;  nor  amend  the  decree  by  adding  thereto  a  party  made 
necessary  by  the  marriage  of  one  of  the  original  parties  pendente  lite,  Qiuicken- 
biish  V.  Leonard,  10  Paige  131 ;  see  Moss  v.  Bowland,  3  Push  505 ;  Wilson  v. 
Hamilton,  9  Johns.  442 ;  Exchange  Bank  v.  Knox,  19  Gratt.  739 ;  nor  dismiss 
the  bill  without  prejudice  where  the  decree  was  to  dismiss  it  for  want  of  equity, 
Wadhams  v.  Gay,  83  III.  250;  see  Mohler  v.  Wiltberger,  74  III.  163;  nor  modify 
its  own  decree,  which  had  been  affirmed,  by  altering  the  amount  decreed  to 
one  of  the  parties,  Murrill  v.  Murrill,  90  N.  C.  120. 

If  a  cause  be  sent  back  for  a  further  account,  so  much  of  the  account  as  was 
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They  amounted,  altogether,  to  |1 3,740.  The  report  was,  upon 
exceptions,  confirmed  on  this  point.  The  cause  went,  upon  ap- 
peal, to  the  court  of  errors  and  appeals,  which  reversed  that  part 
of  the  decree  of  this  court  which  established  the  valuations  of 
the  master,  and  adopted  instead  thereof  the  valuations  of  William 
B.  Smith,  another  witness  before  the  master. 

By  its  decree  dated  April  17l^,  1883,  it  adjudged  that  the 
value  of  the  lands  in  question,  at  the  tir.jc  of  the  conveyance 
thereof,  was  $5,332,  and  tliat  the  trustee  should  .be  charged  in 
his  account  with  that  sum  as  the  value  of  the  lauds  at  that  time, 
instead  of  the  sum  of  $13,740,  and  that  the  decree  of  this  court 
to  the  extent  that  the  same  charged,  or  was  based  upon  charging, 
against  the  trustee  more  than  the  sura  of  $5,332,  as  the  value  of 
the  lands  at  the  time  they  were  conveyed,  be  reversed.  That  de- 
cree was  made  the  decree  of  this  court,  and  anciher  order  of 
reference  was  made  in  this  court  September  25th,  1883.  Under 
the  latter  order,  th  •  master  has  restated  the  account  in  accord- 
ance with  the  directions  of  the  decree  of  the  court  of  errors  and 
appeals,  as  he  understands  them.  As  to  the  conveyance  of  May, 
1871,  he  charges  the  trustee  with  nothing,  seeing  that  the  trustee 

reported  prior  to  the  decree  need  not  be  re-proved,  Henshaw  v.  Freer,  Bail. 
Ch.  311. 

After  the  lower  court  has  been  ordered  to  dismiss  a  bill,  its  decree  of  dismissal 
cannot  be  assigned  for  error,  although  the  appellant  had,  theretofore,  presented 
a  petition  to  remove  the  cause  to  the  federal  courts,  Boggs  v.  Willard,  70  III. 
315;  Akerly  y.  Vilas,  U  Wis.  165 ;  S.  C,  S  BiJis.  110,  3  Bi»^'.  332;  Kingsbury 
V.  Kingsbury,  3  Biss.  60 ;  see  Mong  v.  Bell,  7  Oill  244 ;  Bryant  v.  Rich,  106 
Mass.  180 ;  Hall  v.  Bicketts,  9  Bush  366;  Dart  v.  Walker,  4  Daly  188; 
Waggener  v.  Cheek,  2  Dill.  560  ;  Sneed  v.  Brovmlow,  4  Coldw.  253  ;  Chandler  v. 
Goe,56  N.  H.  184;  Brayley  v.  Hedges,  53  Iowa  582 ;  Yulee  v.  Vose,  99  U.  S. 
539. 

In  Snowhill  v.  SnoivhiU,  1  Or.  Ch.  30,  a  demurrer  to  a  bil  allowed  by  the 
chancellor  was  reversed  by  the  court  of  appeals,  and  the  cause  remanded. — 
Held,  that  the  defendants  were  not  thereby  precluded  from  re  ying  on  any  new 
matter  set  out  in  their  answers,  which  was  not  in  the  bill ;  see  Pierson  v.  David, 
1  Iowa  23;  Forbes  v.  Tvckerman,  115  3Iass.  115;  Trego  v.  Skinner,  42  Md.  4^6. 
But  the  questions  decided  on  tlie  demurrer  cannot  be  raised  again,  Smith  v. 
Elder,  14  Sm.  &  Marsh.  100;  McNairy  v.  Nashville,  1  Tenn.  Ch.  123. 

In  a  proper  case  the  lower  court  may  clmnge  the  issues  ui  allow  others  to  be 
added,  Marriott  v.  Handy,  8  Gill  31;  Trinity  Co.  v.  MeCammon,  25  CaJ.  117; 


13  Stew.]  OCTOBER  TERM,  1885.  389 

Gilmore  v.  Tattle. 

received  for  it  $4,700  (in  the  house  and  lot  and  mortgage),  and 
the  valuation,  according  to  Smith's  estimate,  would  not  be  more 
but  less  than  that  sum,  viz.,  $2,682.  He  charges  him  with  the 
value  of  the  other  properties  (conveyed  by  the  deeds  of  August, 
1871)  according  to  Smith's  estimate.  The  trustee  excepted  to 
the  report  on  the  ground  that,  by  the  decree  of  the  court  of  errors 
and  appeals,  the  valuation  of  the  whole  of  the  property,  includ- 
ing that  conveyed  in  May,  1871,  was  to  be  according  to  the  esti- 
mate adopted  and  fixed  by  that  court,  and  his  counsel  insists  that 
the  proper  way  to  state  the  account  under  that  decree  is  to  charge 
the  trustee  with  the  values  according  to  that  estimate,  and  credit 
him  with  the  $4,700.  It  will  be  seen  that  this  method  would 
charge  the  trustee  with  only  $2,682  for  the  price  of  a  property 
for  which  he  actually  realized  $4,700,  and  would  give  him  credit 
on  the  valuaticius  chargeable  against  him  for  the  properties  con- 
veyed in  August,  for  $2,018  of  the  purchase-money,  actually  re- 
ceived for  the  property  conveyed  in  May.  I  am  satisfied  that 
the  court  of  errors  and  appeals  did  not  intend  that  the  account 
should  be  so  stated,  and  unless  the  decree  is  so  clear  and  positive 
in  its  directions  to  state  the  account  in  that  way  as  to  leave  no 


Taylor  v.  Wright,  54  Miss.  722 ;  see  Hurck  v.  Erskine,  50  Mo.  116.  If  no  direc- 
tion has  been  given  as  to  an  incident  of  the  decree,  as  costs,  the  chancellor 
may  determine  that,  Oak  v.  Butler,  35  Vt.  449  ;  Brown  v.  Lee,  50  N.  Y.  4^7 ; 
see  McGregor  v.  Buell,  1  Keyes  153 ;  Sheridan  v.  Andrews,  SO  N.  Y.  648 ;  or 
allow  such  further  proceedings  in  the  case  as,  in  his  judgment,  justice  requires, 
Barker  v.  Vermont  R.  B.,  35  Vt.  451 ;  or  award  a  decree  and  execution  that 
the  defendant  convey  a  moiety  of  the  lands  in  dispute  to  the  complainant, 
where  the  court  of  appeals  had  merely  decided  that  the  latter  was  entitled 
thereto,  Logan  v.  MeNitt,  Idtt.  Sel.  Cos.  119  ;  or  disregard  the  appellate  court's 
finding  as  to  facts,  which  is  plainly  erroneous,  Reynolds  v.  Davis,  5  Sandf.  267 ; 
Bee  Wells  v.  Ar.t^r.  Ex.  Co.,  55  Wis.  23 ;  or  retry  the  question  as  to  the  valid 
execution  of  a  will,  where  the  former  decision  admitting  it  to  probate  has 
been  reversed  foi  insufficiency  of  evidence  then  before  the  lower  court.  Mead 
V.  Mead,  18  Barb  578 ;  see  Stewart  v.  Swanzy,  12  Sm.  &  Marsh.  684,  --?  Miss. 
502;  Hylton  v.  Hylton,  1  Oratt.  161 ;  or  allow  amendments  to  the  pleadings  in 
order  that  justice  may  be  done,  Rugley  v.  Robinson,  19  Ala.  404;  Chickering 
v.  Failes,29  III.  294;  Wailes  v.  Cooper,  25  Miss.  4^1;  Hanserd  v.  Gray,  46 
Miss.  75  ;  Barker  v.  Belknap,  27  Vt.  700 ;  see,  however,  Hannum  v.  Cameron, 
12  Sm.  «fe  Marsh.  509 ;  McRae  v.  David,  7  Rich.  Eq.  375  ;  Holmes  v.  McOinty 
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room  for  discretion  in  following  those  directions,  I  must  approve 
of  the  method  pursued  by  the  master.  It  is  obviously  the  duty 
of  this  court  to  pursue  the  directions  of  the  appellate  tribunal, 
and  it  has  no  right  to  depart  from  them.  It  is  laid  down  that 
when  the  house  of  lords  makes  an  order  containing  declarations 
as  to  the  rights  of  parties,  and  remits  the  cause  to  the  court  below, 
with  directions,  it  is  not  competent  for  the  court  below,  upon  the 
same  state  of  evidence  to  give  any  judgment  inconsistent  with 
the  declarations  and  directions  of  the  house  of  lords.  Mac- 
queen,  222;  MoNelll  v.  Cahill,  2  Bligh.  {N.  S.)  316.  But  in  the 
case  in  hand  the  question  is.  What  are  the  directions  which  the 
appellate  tribunal  has  given  ?  The  decree  declares  that  the  value 
of  the  lands  was  |5,332,  and  that  the  trustee  should  be  charged 
with  that  sum  as  the  value  thereof,  instead  of  $13,740,  with 
which  he  was  charged  ;  and  that  the  decree  of  this  court  "  to  the 
extent  that  the  same  charges,  or  is  based  upon  charging,  against 
him  more  than  the  sum  of  $5,332  as  the  value  of  the  lands  at 
the  time  they  were  conveyed,"  be  reversed. 

The  charges  to  which  it  has  reference  are  those  made  against 
him  in  respect  to  lands  which  he  conveyed,  and  the  price  which 


j^6  Miss.  79 ;  Murray  v.  Cosier,  20  Johns.  603 ;  Keller  v.  Lewis,  56  Cal.  466 ; 
or  make  an  equitable  partition  after  a  reversal  of  a  deciee  of  the  court  of  chan- 
cery, which  sustained  a  previous  voluntary  partition  between  the  same  parties, 
Polhemus  v.  Emson,  1  Stew.  Eq.  576,  2  Stew.  Eq.  583 ;  or  admit  new  parties, 
Anderson  v.  Anderson,  1  Hen.  &  Munf.  12 ;  Chouteau  v.  Allen,  74  Mo.  56 ; 
or  add  interest  to  the  amount  fixed  by  the  decree,  Slurges  v.  Knapp,  35  Vt. 
439;  Ogden  v.  Thornton,  N.  J.  Ch.  Jan.  1S85,  Van  Fleet,  V.  C;  or  dispose  of 
a  motion  for  a  perpetual  injunction,  although  a  decree  dissolving  a  temporary 
injunction  has  been  affirmed,  Rayle  v.  Indianapolis  B.  R.  Co.,  40  Ind.  347 ;  see 
Beaudry  v.  Felch,  47  Cal.  183. 

Where  the  appellate  court  adjudged,  on  demurrer,  that  a  plea  was  bad,  and 
the  opinion  suggested  certain  additional  averments  that  would  be  requisite  to 
supply  its  defects,  such  suggestions  were  not,  on  a  subsequent  appeal,  deemed 
exclusive,  so  as  to  prevent  defendant  from  averring  other  matters  in  his  plea, 
Jesse  V.  Cater,  28  Ala.  475. 

A  decree  establishing  a  trust  and  remanding  for  partition  and  account  will 
not  prevent  the  parties  from  showing  that  the  ancestor's  title  was  divested  by 
a  conveyance  during  liis  lifetime,  Kingsbury  v.  Buckner,  70  III.  514- 

A  decree  of  the  court  of  appeals  provided  that  S.  was  entitled  to  redeem  the 
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has,  through  his  fault,  been  wholly  or  partially  lost,  and  the 
price  fixed  by  the  court  of  errors  and  appeals  is  a  measure  of 
damages  for  the  consequences  of  that  fault,  and  the  direction  of 
that  court  is  that  he  be  charged  with  such  damages  at  a  different 
and  much  lower  rate  than  that  adopted  by  this  court.  The  mas- 
ter, in  his  report,  had  charged  him  with  $790,  for  the  difference 
between  the  value  of  the  land  conveyed  in  May  and  the  $4,700 
received  on  account  of  that  price.  The  appellate  court  adjudged 
(in  substance)  that  that  charge,  which  was  based  upon  the  Quim- 
by  estimate  was  erroneous  to  the  extent  of  the  $790,  and  that,  as 
to  the  land  conveyed  by  the  other  conveyances,  the  charges  were 
erroneous  to  the  extent  of  the  difference  between  them  and  the 
Smith  estimates.  The  question  is  whether  this  court  is  bound,  in 
the  execution  of  the  decree,  to  regard  the  directions  of  the  decree 
as  absolute  and  to  be  followed  implicitly  and  literally  without 
any  manner  of  discrimination,  or  whether  they  are  to  be  regarded 
as  directions  to  guide  this  court  in  establishing  the  trustee's  lia- 
bility. I  have  no  doubt  that  the  latter  is  the  true  view.  The 
exception  under  consideration  will  therefore  be  overruled. 

property  on  paying  the  amount  for  which  it  sold  at  sheriff's  sale,  with  inter- 
est ;  and  that  the  cause  should  be  remitted  for  an  account  under  the  direction 
of  the  chancellor,  and  that  S.  be  permitted  to  redeem  on  equitable  terms. — Held, 
that  the  court  of  appeals  did  not  intend  to  limit  the  terms,  but  to  leave  it  to 
the  court  of  chancery  to  add  such  other  terras  as  it  should  deem  equitable, 
Johns  V.  Norris,  1  Stew.  Eq.  147. 

Under  a  decision  that  an  appellant  was  entitled  to  an  interest  in  certain  land 
on  paying  the  amount  found  due  upon  an  account  to  be  taken  between  him  and 
the  respondent,  upon  certain  principles,  in  the  court  below,  and  an  account 
was  taken  there  and  a  decree  rendered  accordingly,  an  appeal  from  that  de- 
cree brings  up  only  the  question  whether  the  account  was  taken  in  accordance 
with  the  principles  established  in  the  decision  of  the  court,  Reed  v.  Jones,  15 
Wis.  40;  Koon  v.  Munro,  18  S.  C.  374. 

The  appellate  court  may  award  a  peremptory  mandate  to  the  inferior  court 
to  carry  out  its  decree,  McDonald  v.  McDonald,  16  Vt.  630  ;  Johnson  v.  Glass- 
cock,  2  Ala.  519  ;  or,  if  necessary,  retry  the  case  itself,  Fine  v.  Cockshut,  6  Call  16. 

Where  a  sale  of  land  had  been  made  under  a  decree  which  was  afterwards 
reversed — Held,  that  the  appellant  was  not  precluded  from  recovering  damages 
therefor  because  the  lower  court  refused  his  motion  to  set  aside  the  sale  and 
restore  his  possession,  Reynolds  v.  Hosmer,  45  Oal.  616. — Kep 
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The  trustee  also  excepts  upon  the  ground  that  the  master  has 
not  allowed  him  commissions.  This  objection  is  well  taken. 
The  exception  will  be  allowed. 

No  other  exception  besides  the  two  above  considered  was  in- 
sisted upon  at  the  hearing.  There  will  be  no  costs  of  the  ex- 
ceptions awarded  to  either  side. 


Martha  M.  Htttlar  et  al. 

V. 

The  Cragin  Cattle  Co.  et  al. 

Upon  a  petition  stating  that  the  stock  of  a  corporation  of  this  state  hag 
greatly  depreciated  in  value  ;  that  the  president  has  heen  using  its  property 
for  his  own  benefit,  no  account  of  which  appears  in  the  regular  annual  state- 
ment, and  that  the  petitioners  (who  are  stockholders),  at  a  stockholder's  meet- 
ing were,  by  resolution,  refused  an  opportunity  to  inspect  the  books,  the  chan- 
cellor, under  Rev.  p.  1S6,  §  JO,  ordered  that  the  books  of  account  of  the  com- 
pany, which  books  were  kept  outside  of  the  state,  be  brought  into  the  state, 
and  that  the  petitioners  should  be  allowed  a  reasonable  specified  time  to  ex- 
amine them  after  they  should  have  been  so  brought  in. 


Petition  for  order  that  the  books  of  the  company  be  brought 
into  this  state  &c. 

Mr.  J.  B.  Vredenburgh  and  Mr.  B.  Chimmere,  for  petitioners. 

Mr.  S.  H.  Gh'ey,  for  respondents. 

The  Chancellor. 

This  is  an  application  by  petition  for  an  order  that  the  books 
of  the  Cragin  Cattle  Co.,  which,  it  is  alleged  in  the  petition,  are 
kept  out  of  this  state,  and  in  the  city  of  Philadelphia,  in  Penn- 
sylvania, be  brought  into  this  state.  The  company  is  a  corpora- 
tion  created  under  the  general  law.     The  application  is  made 
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under  the  fiftieth  section  of  the  act  "  concerning  corporations," 
(Rev.  p.  186),  which  provides  that  in  all  cases  where  it  is  not 
otherwise  provided  by  law,  the  meeting  of  the  stockholders  of 
all  corporations  of  this  state  shall  be  held  at  the  principal  office 
or  place  of  business  of  the  company  in  this  state ;  that  the  direc- 
tors may  hold  their  meetings  and  have  an  office  and  keep  the 
books  of  the  company  (except  the  stock  and  transfer-books)  out- 
side of  this  state  if  the  by-laws  so  provide ;  provided,  however, 
that  the  company  shall  always  maintain  a  principal  office  or  place 
of  business  in  this  state  and  have  an  agent  of  the  company  in 
charge  thereof,  wherein  shall  be  kept  the  stock  and  transfer- 
books  of  the  company  for  the  inspection  of  all  who  are  author- 
ized to  see  the  same  and  for  the  transfer  of  stock ;  and  provided, 
further,  that  the  chancellor  or  the  supreme  court,  or  any  justice 
thereof,  may,  upon  proper  cause  shown,  summarily  order  that 
any  or  all  of  the  books  of  the  company  be  forthwith  brought 
within  this  state  and  kept  therein  at  such  place  as  may  be  desig- 
nated, for  such  time  as  such  chancellor,  court  or  judge  may  deem 
proper,  and  that,  upon  failure  of  any  company  to  comply  with 
such  order,  its  charter  may  be  declared  forfeited  by  the  chancellor 
or  the  supreme  court,  and  it  shall  therefrom  cease  to  be  a  corpora- 
tion, and  all  the  directors  and  officers  of  the  company  shall  be  liable 
to  be  punished  as  for  contempt  of  court  for  disobedience  of  such 
order.  The  amount  of  the  capital  stock  of  the  company  is  $300,- 
000,  divided  into  three  hundred  shares  of  the  par  value  of  $1,000 
each.  Of  those  shares  the  petitioner  Mrs.  Huylar  owns  sixty, 
Mr.  Huylar,  five  and  Mr.  Ridder,  two — sixty-seven  in  all — for 
which  they  paid  (including  premium)  $85,500  in  cash.  The 
grounds  of  the  application  are  that  the  officers  of  the  company 
refuse  to  permit  the  petitioners  to  inspect  those  of  the  books 
which  are  out  of  the  state.  The  petitioners  state  that  the  value 
of  the  capital  stock  has  greatly  declined,  and  that  a  still  further 
depreciation  is  threatened  ;  that  since  the  petitionei's  bought  their 
stock  the  company  has  expended  large  sums  of  money,  amount- 
ing to  at  least  $64,000,  in  the  purchase  of  a  certain  ranch  in  the 
Indian  Territory,  and  in  the  purchase  of  cattle  and  other  prop- 
erty necessary  to  its  business,  and  that  after  it  acquired   that 
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ranch  and  had  put  its  cattle  upon  it,  the  president  of  the  com- 
pany put  upon  it  about  twelve  hundred  head  of  cattle,  the  larger 
part  of  which  belonged  to  himself  and  none  of  them  to  the  com- 
pany ;  that  the  facts  concerning  the  number  of  cattle  put  there 
by  the  president  cannot  be  ascertained  except  from  an  inspection 
of  the  books  of  the  company  ;  that  the  petitioners  have  reason 
to  believe  that  the  books  will  show  that  more  cattle  have  been 
purchased  by  the  company  than  have  been  accounted  for  by  the 
officers,  except  by  a  general  statement  as  to  the  death  of  cattle, 
and  that,  though  an  inspection  of  the  books  has  been  duly  de- 
manded by  the  petitioners,  it  has  been  refused  by  the  officers  of 
the  company. 

The  petition  states  that  on  the  6th  of  October  last  one  of  the 
petitioners,  Mr.  Ridder,  on  behalf  of  all  of  them,  called  at  the 
office  of  the  company  in  Philadelphia  and  demanded  of  the  presi- 
dent and  treasurer  permission  to  inspect  the  books  at  a  proper 
time,  and  that  those  officers  refused  to  permit  such  inspection  of 
any  of  the  books  except  the  stock-book,  and  that  on  the  10th  of 
November  last,  at  a  meeting  of  the  stockholders  held  in  Camden, 
in  this  state,  at  which  were  present  the  owners  of  one  hundred 
and  forty-five  shares  of  stock  other  than  those  held  by  the  peti- 
tioners, Mr.  Ridder,  speaking  for  himself  and  Mr.  and  Mrs. 
Huylar,  asked  permission  to  examine  the  books,  stating  that  the 
president  had  refused  to  permit  him  to  do  so,  and  that  the  peti- 
tioners having  invested  $85,500  in  the  stock  of  the  company 
were  desirous  of  knowing  something  about  its  affairs ;  that  Mr. 
Woodman,  one  of  the  stockholders,  then  said  that  he  understood 
that  Mr.  Huylar  had  vilified  the  company,  and  the  officers  had 
determined  that  he  should  not  see  the  books  without  the  order 
of  the  court.  The  petition  states,  also,  that  although  Mr.  Huylar 
then  denied  that  he  had  vilified  the  company,  and  challenged  the 
production  of  any  evidence  that  he  had  done  so,  an  inspection  of 
the  books  was  denied  by  a  formal  vote.  The  petition  alleges, 
also,  that  by  the  by-laws  no  one  can  dispose  of  his  or  her  stock 
to  any  one  not  already  a  stockholder  of  the  company,  without  the 
consent  of  the  board  of  directors.  It  further  states  that  no  finan- 
cial report  other  than  a  mere  statement  of  receipts  and  expendi- 
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tures  has  ever  been  made  to  the  stockholders,  and  that  the  peti- 
tionee believe  that  it  is  the  intention  of  the  president  and  his 
confederates  to  so  operate  the  company  as  to  compel  the  peti- 
tioners to  sell  their  stock  to  them  at  a  great  loss.  The  respond- 
ents, who  are  the  company,  and  Charles  I.  Cragin,  president, 
and  Thomas  J.  Curtis,  treasurer,  by  their  answer  admit  that  the 
petitioners  are  the  owners  of  stock  as  alleged  in  the  petition,  and 
that  the  books,  except  the  stock-ledger  and  transfer-book,  have 
been  and  are  kept  in  Philadelphia,  in  pursuance  of  a  provision  of 
the  by-laws,  although  the  principal  office  of  the  company  is  in 
Camden,  and  that  they  are  in  the  possession  of  the  officers  in  the 
former  place.  It  admits  that  the  value  of  the  capital  stock  has 
greatly  declined,  but  alleges  that  the  decline  is  entirely  due  to 
the  losses  sustained  by  the  death  of  cattle  from  the  severity  of 
the  last  winter.  It  admits  that  the  cattle  of  the  president  have 
been  pastured  upon  the  ranch,  as  stated  in  the  petition,  and  al- 
leges that  that  matter  was  a  legitimate  transaction,  and  that  the 
books  contain  a  true  account  of  it,  and  that  they  contain  a  true 
account  of  the  company's  cattle  and  the  disposition  thereof,  and 
the  losses  sustained  by  the  death  thereof.  It  denies  that  the  peti- 
tioner Ridder  demanded  an  inspection  of  the  books  on  the  6th 
of  October  last,  and  it  was  refused,  but  alleges  that  what  he  de- 
manded was  an  opportunity  to  copy  and  transcribe  the  books, 
and  that  that  was  denied.  While  it  states  that  at  the  meeting 
of  the  stockholders  mentioned  in  the  petition,  Mr.  Ridder  stated 
that  the  petitioners  had  been  prevented  from  inspecting  and 
making  transcripts  from  the  books,  it  does  not  deny  that  at  the 
meeting  it  was  voted,  as  stated  in  the  petition,  that  the  petition- 
ers should  be  denied  an  inspection  of  the  books.  It  should  be 
stated  that  Mr.  Woodman,  in  his  affidavit  annexed  to  the  an- 
swer, denies  that  he  said  that  Mr.  Huyler  should  not  see  the 
books  without  the  order  of  the  court,  and  he  denies,  also,  that  he 
said  anything  to  that  effect,  and  says  that  he  heard  no  other 
stockholder  say  so.  By  the  answer  the  respondents  insist,  as 
did  their  counsel  upon  the  argument,  that  the  petitioners  have 
no  right  to  an  inspection  of  the  books  except  when  it  may  be 
necessary  in  a  pending  suit  to  which  they  may  be  parties,  or  in 
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reference  to  some  pending  specific  dispute  or  question  in  which 
they  may  be  interested. 

The  respondents'  counsel  argues  that  the  chancellor  has  no  ju- 
risdiction to  make  the  order  for  which  application  is  made.  The 
ground  of  the  objection  is  that  the  statute  which  gives  to  the 
chancellor  or  the  supreme  court,  or  any  justice  thereof,  the  power 
to  make  such  order,  declares  that  in  case  of  non-compliance  by 
the  company  with  the  order,  the  chancellor  or  supreme  court  may 
deciare  the  charter  forfeited,  and  that  from  the  time  of  such  dec- 
lai'ation  the  company  shall  cease  to  be  a  corporation ;  and  it  is 
urged  that  the  legislature  has  not  itself  the  power  to  declare  such 
forftiture  ofvested  rights  of  franchise  acquired  under  such  char-^ 
ters  as  are  held  to  be  contracts  between  the  legislature  and  the 
company ;  and  that  if  it  has  such  power  it  cannot  delegate  it, 
but  must  exercise  it  itself.  The  company  was  incorporated 
January  27th,  1883,  under  the  act  "concerning  corporations," 
whicii  provides,  among  other  things,  that  the  charter  of  every 
corporation  which  shall  thereafter  be  granted  by  or  created  under 
any  of  the  acts  of  the  legislature  shall  be  subject  to  alteration, 
suspension  and  repeal,  in  the  discretion  of  the  legislature.  Rev. 
jo,  178  §  6.  That  provision  is  applicable  to  and  part  of  the 
charter  of  this  company.  And  the  company  (it  was  incorporated 
after  the  passage  of  the  fiftieth  section  of  the  act)  took  its  charter 
subject  to  the  provisions  of  that  section.  Morris  and  Essex  R. 
R.  Co.  v.  Commrs.  of  R.  R.  Taxation,  8  Vr.  228.  It  is,  there- 
f6re,  as  if  there  were  a  provision  in  the  charter  of  the  company 
that  if  the  chancellor  or  the  supreme  court,  or  any  justice  thereof, 
shall  order  it  to  bring  its  books  into  the  state  and  it  shall  fail  to 
comply,  the  chancellor  or  the  supreme  court  may  declare  its 
charter  forfeited,  and  it  shall  therefrom  cease  to  be  a  corporation. 

It  is  a  very  clear  proposition  that  the  legislature  has  the  power 
to  confer  upon  a  court  authority  to  declare  a  charter  forfeited  for 
a  specified  misfeasance  or  malfeasance.  The  act  gives  authority 
to  the  chancellor  or  supreme  court,  or  any  justice  thereof,  upon 
proper  cause  shown,  summarily  to  order  that  the  books  be 
brought  into  the  state.  The  respondents'  counsel  insists  that  the 
provision  gives  no  authority  to  order  that  an  inspection  be  per- 
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mitted,  and  is  merely  intended  to  secure  the  production  of  the 
books  to  answer  state  purposes — taxation,  for  example — and  was 
not  designed  to  furnish  any  remedy  for  any  private  individual, 
whether  stockholder  or  creditor.  The  act  manifestly  was  in- 
tended to  secure  to  stockholders  and  others  interested  the  means 
of  compelling  a  domestic  corporation  to  bring  its  books  into  this 
state  to  answer  any  legitimate  purpose  which  would  be  defeated 
by  the  keeping  of  the  books  out  of  the  state,  or  to  promote  any 
lawful  object  in  the  pursuit  of  which  the  persons  interested  may 
be  unduly  embarrassed  or  prejudiced  by  such  keeping  of  the 
books  out  of  this  jurisdiction.  It  was  intended  to  secure  private 
rights,  but  it  may  serve  public  purposes  also.  The  statute  under 
consideration  is  a  highly  remedial  one,  and  should  be  construed 
liberally.  The  fact  that  it  is  of  a  penal  character  will  not  forbid 
such  construction.  Sickles  v.  Sharp,  13  Johns.  Jf97 ;  Cotheal  v. 
Brouwer,  5  N.  Y.  562.  The  act  of  1849  provided  that  all  com- 
panies incorporated  under  the  laws  of  this  state  whose  charters 
did  not  designate  their  places  of  meeting,  should  hold  their  busi- 
ness meetings  and  the  meetings  of  their  directors,  and  should 
keep  their  office  and  books,  in  this  state,  provided  that  the  act 
should  not  apply  to  any  corporations  whose  charters  were  not 
subject  by  the  terms  thereof  to  be  altered,  modified  or  repealed, 
or  to  any  incorporated  steamboat  companies,  or  to  any  ferry  com- 
pany on  the  waters  between  this  state  and  either  of  the  adjoining 
states.     P.  L.  of  1849  p.  215. 

The  fiftieth  section  of  the  act  concerning  corporations  is 
amendatory  of  that  act,  and  it  provides  that  where  it  is  not 
otherwise  provided  by  law,  the  meetings  of  the  stockholders  of 
all  corporations  shall  be  held  at  the  principal  office  or  place  of 
l)usiness  of  the  company  in  this  state;  that  the  directors  may 
Ivold  their  meetings  and  have  an  office  and  keep  the  books  (ex- 
{ ept  the  stock  and  transfer-books)  outside  of  this  state,  if  the  by- 
laws of  the  company  so  provide.  But  the  company  is  in  such 
case  required  to  maintain  a  principal  office  or  place  of  business  in 
this  state  and  have  an  agent  in  charge  thereof,  in  which  place 
shall  be  kept  the  stock  and  transfer-books  for  the  inspection  of 
a]l  who  are  authorized  to  see  them,  and  for  the  transfer  of  the 
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stock.  The  section  then  provides  for  ordering  that  the  other 
books  be  brought  into  the  state  if  there  be  occasion  for  such 
order.  The  object  of  this  latter  provision  was  to  secure  the  pro- 
duction in  this  state,  as  occasion  might  require,  of  the  books 
which  that  section  gave  the  company  authority  to  keep  outside 
of  the  state;  that  is,  to  prevent  injury  to  all  persons  interested 
from  the  permission  given  to  keep  the  books  outside  of  the  state. 
The  order  is  to  fix  the  place  and  length  of  time  at  and  for 
which  the  books  are  to  be  kept  here.  The  latter  must  be 
governed  by  the  object  for  which  the  books  are  to  be  produced. 
In  this  case  the  complaint  is  that  persons  entitled  to  an  inspec- 
tion are  denied  that  right.  The  fact  being  established  that  the 
right  is  denied,  the  question  remains  whether  that  constitutes 
proper  cause  within  the  meaning  of  the  section  for  ordering  that 
the  books  be  brought  into  this  state.  Stockholders  are  entitled 
to  inspect  the  books  of  the  company  for  proper  purposes  at 
proper  times.  Field  on  Corp.  §  118 ;  Cockhurn  v.  Union  Bank, 
13  La.  Ann.  289 ;  Ang.  &  Ames  on  Corp.  §  681 :  People  v. 
Throop,  12  Wend.  183 ;  Bosenfeld  v.  Einstein,  17  Vr.  4.79, 
And  they  are  entitled  to  such  inspection,  though  their  only  ob- 
ject is  to  ascertain  whether  their  affairs  have  been  properly  con- 
ducted by  the  directors  or  managers.  Such  a  right  is  necessary 
to  their  protection.  To  say  that  they  have  the  right,  but  that  it 
can  be  enforced  only  when  they  have  ascertained,  in  some  way 
without  the  books,  that  their  affairs  have  been  mismanaged,  or 
that  their  interests  are  in  danger,  is  practically  to  deny  the  right 
in  the  majority  of  cases.  Oftentimes  frauds  are  discoverable 
only  by  examination  of  the  books  by  an  expert  accountant.  The 
books  are  not  the  private  property  of  the  directors  or  managers, 
but  are  the  records  of  their  transactions  as  trustees  for  the  stock- 
holders. In  Union  Bank  v.  Knapp,  3  Pick.  96,  it  was  held  that 
a  bank  is  bound  to  produce  its  books  for  the  inspection  of  a  de- 
positor upon  proper  occasions,  and  that  the  officers  of  the  bank 
having  charge  of  them  are,  so  far,  the  agents  of  both  parties. 
If,  under  the  permission  given  by  the  fiftieth  section,  a  domestic 
corporation  should  keep  its  books  in  a  distant  state  or  territory 
(in  this  case  the  company  might  keep  its  books  on  its  ranch  in 
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the  Indian  Territory),  and  should  deny  its  stockholders  the  right 
to  inspect  them  there,  it  is  a  proper  cause  for  ordering  that  the 
books  be  brought  into  this  state,  in  order  that  the  stockholders 
may  inspect  them.  In  this  case  there  has  been  a  deliberate 
denial  of  the  right  of  stockholders,  who  are  the  owners  of  sixty- 
seven  out  of  the  three  hundred  shares  of  the  stock,  of  the  par 
value  of  $67,000,  and  for  which  they  paid  $85,500,  to  inspect 
the  books,  and  the  only  reason  given  is  the  allegation  that  one 
of  them,  Mr.  Huylar,  who  is  the  owner  of  five  shares,  has  vilified 
the  company  and  its  officers.  It  is  admitted  that  the  capital 
stock  has  greatly  depreciated  within  a  comparatively  short  time. 
The  property  of  the  company  has  been  used  by  the  president  for 
a  long  time  for  pasturing  a  large  number  of  his  own  cattle,  and 
no  account  of  the  matter  is  contained  in  the  annual  statement. 
It  appears,  by  that  statement,  that  five  shares  of  the  stock,  of  the 
par  value  of  §5,000,  have  been  sold  on  credit,  for  which  nothing 
has  been  received,  and  it  does  not  appear,  from  the  statement, 
that  there  is  any  security  or  obligation  therefor.  The  petitioner's 
request  for  an  opportunity  to  inspect  the  books  was  not  un- 
reasonable, and  ought  to  have  been  granted. 

The  refusal  is,  under  the  circumstances,  proper  cause  for  or- 
dering that  the  books  be  brought  into  this  state,  in  order  that  the 
petitioners  may  have  an  opportunity  of  inspecting  them  here. 
The  section  gives  power  to  order  that  the  applicant  for  the  order 
be  permitted  to  inspect  the  books  after  they  shall  have  been 
brought  into  this  state — not,  indeed,  expressly,  but  by  implica- 
tion. The  books  are  to  be  brought  into  the  state  to  answer  a 
purpose,  and  the  legislature  intended  to  give  power  to  effectuate 
that  purpose.  The  first  proviso  of  the  section  is  expressly  in- 
tended to  secure  a  right  of  inspection  of  certain  books  which  are 
kept  in  this  state,  and  the  other  is  intended  to  secure  the  same 
right,  upon  occasion,  as  to  the  books  which  the  company  may 
lawfully  keep  out  of  the  state. 

I  will  order  that  the  books  be  brought  to  the  principal  office 
of  the  company,  in  Camden,  within  one  day  from  the  date  of  the 
order,  and  kept  there  for  ten  days  consecutively,  and  that  the 
petitioners  have  an  opportunity  to  examine  them  there  during 
proper  hours  of  each  day. 
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Rudolph  G.  Salomon 

V. 

MAXIMILLA.N  Hertz  et  al. 

1.  An  injunction  may  be  allowed  to  restrain  defendants,  who  were  lately 
employed  by  complainant,  from  using  in  their  own  factory,  or  divulging  to 
other  persons,  certain  secrets  used  by  complainant  in  manufacturing,  which 
they,  in  consideration  of  their  employment  by  complainant,  had  agreed  not  to 
divulge;  and  such  injunction  should  be  retained  until  the  final  hearing,  al- 
though all  the  facts  alleged  in  the  bill  are  denied  in  the  answer. 

2.  An  injunction  to  prohibit  defendants  from  making  knowu  where  or  from 
whom  complainant  buys  his  materials,  and  to  whom  he  sells  liis  goods,  or  the 
prices  at  which  he  buys  or  sells,  denied.  An  agreement  by  an  employee  to 
that  eflfect  may  well  be  regarded,  in  the  absence  of  anything  to  the  contrary 
in  its  terms,  as  limited  in  its  obligation  to  the  term  of  his  service. 


Bill  for  injunctiou.  On  motion  to  dissolve  on  bill  and  answers. 
Mr.  R.  H.  McCarter  and  Mr.  T.  N.  Mc Carter,  for  the  motion. 
Mr.  O.  Parker,  contra. 

The  Chancellor. 

The  complainant  seeks  by  this  suit  to  prevent  Hertz  and 
Adolphi,  who  were  his  trusted  and  confidential  employees,  from 
divulging  to  any  one,  and  especially  to  Shattuck  and  Binger,  any 
of  the  secrets  of  his  business  (that  of  a  tanner  and  manufacturer 
of  leather),  and  to  prevents  Shattuck  and  Binger  from  accepting  or 
using  the  information  if  communicated.  He  claims  to  be  the 
discoverer  of  valuable  secret  and  peculiar  methods  and  processes 
for  making  Cordovan  leather,  and  for  tanning  and  manufactur- 
ing into  leather  of  various  desirable  shades  and  colors,  goat,  kan- 
garoo, alligator  and  snake  skins  and  porpoise  hides,  which 
leathers  are  all  very  marketable  and  in  great  demand,  and  con- 
sequently bring  high  prices,  and  the  making  thereof  is  a  source 
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of  great  profit  to  him.  He  has  carried  on  the  business  in  New- 
ark for  about  eight  years.  He  alleges  that  Hertz  was  in  his 
employment  for  five  years,  and  was  his  book-keeper,  and  in  his 
absence  acted  as  general  manager  of  the  establishment  in  his 
stead ;  and  that  Adolphi  was  the  superintendent,  and  entered 
his  employment  about  1877,  and  that  both  agreed  with  him  on 
entering  his  employment,  and  frequently  afterwards,  that  in  con- 
sideration of  his  employing  them  they  would  keep  the  secrets  of 
his  business  and  divulge  them  to  no  one.  The  bill  states  that 
they  recently  left  him  and  have  made  arrangements  with  Shat- 
tuck  and  Binger  to  enter  into  business  with  them  in  Newark,  in 
the  tanning  and  manufacture,  in  competition  with  him,  of  the 
before-mentioned  kinds  of  hides  and  skins  into  leather  by  his 
secret  and  peculiar  methods  and  processes.  They  have,  in  fact, 
made  arrangements  with  Shattuck  and  Binger  to  enter  into  the 
business  of  tanning  and  manufacturing  leather  with  them  in 
Newark. 

The  defendants  have  answered.  One  answer  is  filed  by  Hertz 
and  Adolphi,  and  the  other  by  Shattuck  and  Binger.  The  de- 
fendants aver  that  the  complainant  has  no  secret  peculiar  methods 
or  processes  of  tanning  or  manufacturing  leather,  and  Hertz  and 
Adolphi  asseverate  that  they  never  contracted  or  agreed  with  him 
that  they  would  not  divulge  any  secret  or  peculiar  methods  or 
process  of  his  in  that  business. 

The  defendants,  while  they  admit  that  in  the  business  in  which 
they  have  agreed  to  embark  together  they  intend  to  manufacture 
Cordovan  and  alligator  leather,  aver  that  they  do  not  now  pro- 
pose to  manufacture  any  other  kind.  They  claim  the  right,  how- 
(.wer,  to  manufacture  the  other  kinds  if  they  see  fit.  They  say 
that  they  do  not  propose  to  tan  or  manufacture  Cordovan  or  alli- 
gator leather  by  any  secret  peculiar  method  or  process  of  the 
complainant,  but  in  the  way  and  by  the  same  methods  and  pro- 
cesses which  Shattuck  and  Binger,  who  have  long  been  in  the 
business  elsewhere,  have  hitherto  used  and  employed.  The  de- 
fendants move,  upon  the  bill  and  answers  and  the  affidavits  an- 
nexed to  each,  to  dissolve  the  injunction  which  was  issued  upon 
the  filing  of  the  bill. 

26 
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That  the  facts  stated  in  the  bill  entitle  the  complainant  to  the 
aid  of  equity,  will  admit  of  no  question.  One  who  invents  or 
discovers  and  keeps  secret  a  process  of  manufacture,  whether 
patentable  or  not,  has  a  property  therein  which  this  court  will 
protect  against  one  who,  in  violation  of  contract  and  breach  of 
confidence,  undertakes  to  apply  it  to  his  own  use  or  to  disclose  it 
to  a  third  person.  Peabody  v.  Norfolk,  98  Mass.  J^2  ;  Kerr  on 
Inj.  181. 

But  it  is  urged  that  all  of  the  facts  upon  which  the  claim  to 
relief  is  based  have  been  fiilly  and  explicitly  denied,  and  it  is 
insisted  that,  therefore,  the  injunction  should  be  dissolved.  But 
it  may  be  that  the  complainant  is  able  to  establish  the  truth  of 
the  statements  of  his  bill  notwithstanding  the  positive  denials 
of  the  answers.  To  dissolve  the  injunction  now  would,  if  he 
indeed  has  the  secret  peculiar  methods  and  processes  which  he 
claims  to  have,  and  which  he  swears  that  he  discovered  and  em- 
ploys, leave  him  wholly  without  remedy,  and  inflict  upon  him 
irreparable  injury;  for  if  the  injunction  be  dissolved,  Hertz  and 
Adolphi  may  make  those  methods  and  processes  known  to  whom- 
soever they  see  fit,  and  so  the  complainant's  success  at  the  con- 
clusion of  the  suit,  were  he  to  pursue  it  to  the  end,  would  be  but 
a  barren  and  worthless  victory.  The  sole  object  of  the  suit  is 
protection  by  means  of  injunction.  To  dissolve  the  injunction 
now  would  practically  decide  the  cause  in  favor  of  the  defend- 
ants, without  giving  the  complainant  an  opportunity  to  establish 
the  truth  of  the  case  made  by  his  bill.  It  is  the  duty  of  the 
court  in  such  a  case  as  this,  in  the  exercise  of  a  sound  judicial 
discretion  and  discrimination,  to  retain  the  injunction  until  the 
final  hearing.  In  this  case,  there  can  be  no  reasonable  objection 
to  that  course  on  the  part  of  the  defendants  themselves,  for  they 
say  and  insist  that  the  complainant  has  no  secret  peculiar  methods 
and  processes ;  and  that,  if  he  has  any,  they  'do  not  propose  to 
use  them.  There  is,  therefore,  no  reason  why  the  injunction 
should  not,  as  to  those  matters  stand,  for  his  protection,  until  the 
truth  and  right  of  the  case  shall  be  demonstrated. 

But  the  rest  of  the  injunction  rests  upon  a  different  basis.  It 
prohibits  Hertz  and  Adolphi  from  making  known  to  any  one 
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where  or  from  whom  the  complainant  buys  his  materials,  and  to 
whom  he  sells  his  goods  or  the  prices  at  which  he  buys  or  sells. 
The  complainant  says  in  the  bill  that  they  contracted  with  him 
that  they  would  not  divulge  those  things,  but,  on  the  other  hand, 
they  deny  it.  Such  an  agreement  made  in  reference  to  such  mat- 
ters, and  under  such  circumstances,  may  well  be  regarded,  in  the 
absence  of  anything  to  the  contrary  in  its  terms,  as  limited  in  its 
obligation  to  the  time  of  employment.  It  may  be  regarded  as 
an  undertaking  on  the  part  of  the  employee  not  to  injure  his 
employer's  business  in  that  way  so  long  as  he  shall  remain  in  his 
service.  The  employee,  notwithstanding  such  agreement,  might 
himself,  after  leaving  the  employment,  use  the  knowledge  he  had 
obtained.  He  might  sell  to  the  customers  of  his  late  employer, 
and  buy  of  those  from  whom  the  latter  purchased,  and  do  both 
in  competition  with  him.  It  is  enough  to  say  on  this  head,  how- 
ever, that  in  view  of  the  absolute  denial  before  referred  to,  and 
of  the  character  of  the  agreement  just  mentioned,  it  does  not 
seem  proper  to  continue  the  injunction  as  to  those  matters.  The 
injunction  will  be  modified  accordingly.  The  motion  to  dis- 
solve is  denied,  but  without  costs. 


CHABI.E8  W.  Kimball  et  aL 

V. 

John  Lee  et  ai. 


A  receiver  of  an  insolvent  corporation  of  this  state  was  appointed  by  this 
court.  He  was  also  appointed  ancillary  receiver  in  New  York,  where  there  was 
property  of  the  corporation.  Lee,  a  creditor,  recovered  a  judgment  in  New 
York  against  the  corporation.  He  afterwards  made  an  assignment  tliere  for 
the  benefit  of  his  creditors,  which  contained  preferences  that  rendered  it  void 
here.  Nearly  all  the  corporation's  creditors  agreed  with  him  and  with  each 
other  to  compromise  their  claims  at  fifty  cents  on  the  dollar.  Among  those 
who  so  agreed  was  the  assignee  of  Lee.  After  notifying  all  of  Lee's  creditors 
of  the  application  therefor,  the  assignee  obtained  an  order  of  a  New  York 
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court  approving  his  acceptance  of  the  compromise.  He  thereupon  accepted  it  (by 
the  terms  of  compromise  the  money  was  to  be  paid  by  a  fixed  day),  and  soon 
afterwards  the  receiver  made  the  agreement  of  compromise  with  him  and  gave 
him  at  his,  the  receiver's,  office  in  New  York,  a  writing  signed  by  himself  as 
receiver,  notifying  him  that  pursuant  to  the  agreement  the  fifty  per  cent,  would 
be  paid  to  him  on  or  before  tlieday  fixed,  as  above  mentioned.  The  complain- 
ants, who  were  some  of  Lee's  creditors  here,  afterwards  attached  the  money 
payable  on  the  Lee  claim  in  tlie  hands  of  the  receiver. — Held,  that  they  were 
estopped,  by  acquiescence  and  delay,  from  preventing  the  receiver's  paying  the 
assignee  the  amount  due  him  under  the  compromise. 


Bill  for  relief.  On  order  to  show  cause  why  injunction  should 
not  issue. 

Mr.  H.  Wallis,  for  complainants. 

Mr.  C.  Parker,  for  the  assignee. 

Mr.  J.  P.  Stockton,  for  the  receiver. 

The  Chancellor. 

The  North  River  Construction  Company,  a  corporation  of  this 
state,  was  by  this  court  declared  to  be  insolvent  under  the  act 
"concerning  corporations,"  and  Ashbel  Green,  Esq.,  was  ap- 
pointed receiver  January  12th,  1884. 

By  an  order  of  the  supreme  court  of  New  York,  made  two 
days  afterwards,  he  was  appointed  receiver  in  that  state  in  aid  of 
his  receivership  here.  Among  the  claims  against  the  corporation 
was  one  of  large  amount  in  favor  of  John  Lee,  for  money  due 
upon  a  contract  between  him  and  the  corporation,  Lee  sued  the 
company  in  the  supreme  court  of  New  York  for  his  claim,  and 
in  November,  1884,  recovered  judgment  for  $52,304.89.  On  or 
about  the  18th  of  December  following,  he  made  a  general  assign- 
ment (with  preferences)  in  New  York  for  the  benefit  of  his 
creditors.  His  assignee  was  Thomas  B.  Rutan.  The  assets  of 
the  construction  company  consisted  almost  entirely  of  the  stock 
and  bonds  of  the  New  York,  West  Shore  and  Buffalo  Railway 
Company.  The  railroad  of  that  company  had,  at  the  time  of  the 
appointment  of  the  receiver  of  the  construction  company,  just 
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been  opened  to  Buffalo,  but  it  was  in  an  unfinished  condition, 
and  the  company  was  in  financial  embarrassment.  In  June, 
1884,  a  suit  fiar  foreclosure  of  mortgage  was  begun  against  the 
railway  company  and  receivers  were  appointed  thereunder.  Lee 
and  others  put  in  in  that  suit,  by  their  answers,  their  claims  to 
mechanics  liens  against  the  property  of  the  railway  company 
for  their  work  &c.  under  their  contract  with  the  construction 
company.  About  two  hundred  suits  were  begun,  to  which  the 
receiver  of  the  construction  company  was  a  party.  In  July, 
1884,  the  receiver,  apprehending  total  loss  of  the  West  Shore 
bonds  and  stock  held  by  him,  in  order  to  prevent  it  entered  into 
and  promoted  a  scheme  of  re-organization  of  the  West  Shore 
company.  To  that  end  he  called  a  meeting  of  the  creditors  of 
the  construction  company,  and  they,  with  but  few  and  compara- 
tively insignificant  exceptions,  agreed  to  authorize  him  to  make  a 
compromise,  one  part  of  which  was  that  they  should  accept  fifty 
per  cent,  of  the  face  value  of  their  respective  claims  in  full  thereof, 
in  cash,  to  be  paid  before  January  5th,  1886.  He  obtained  the 
consent  of  the  stockholders  of  the  construction  company,  also,  and 
he  then  effected  an  arrangement  with  the  mortgage  bondholders 
of  the  railway  company,  by  which  the  decree  in  the  foreclosure 
suit  was  entered,  the  property  sold  and  a  new  railroad  corpora- 
tion organized.  He  thus  obtained  securities  from  which  he  raised 
the  money  necessary  to  carry  out  the  compromise  and  pay  the 
creditors  of  his  company  in  accordance  therewith. 

Among  the  creditors  who  consented  were  Lee  and  Rutan,  his 
assignee.  The  latter  did  so  under  special  permission  obtained 
from  the  county  court  of  Kings  county.  New  York,  by  order 
made  September  12th,  1885,  by  which  he  was  authorized  to 
accept  fifty  per  cent,  on  the  amount  found  due  Lee  on  his  claim 
against  the  railway  company  and  the  construction  company, 
amounting  to  $48,638.33  (the  amount  at  which  it  was  allowed 
by  the  receiver)  and  interest,  and  to  execute  the  necessary  paper's 
to  carry  the  compromise  into  effect ;  such  payment  to  be  made 
to  the  assignee  on  or  before  January  5th,  1886.  This  order  was 
made  upon  formal  petition,  and  upon  due  proof  of  notice  to 
Lee's  creditors.     The   receiver,  very  soon  after  the  making  of 
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that  order,  made  the  agreement  of  compromise  with  Lee  and 
Rutan.  It  appears  that  an  agreement  dated  New  York,  July 
13th,  1885,  was  signed  by  the  creditors  of  the  construction  com- 
pany, by  which  they  agreed,  with  the  receiver  and  with  each 
other,  that  they  would  accept,  in  full  payment  and  satisfaction 
of  their  claims  against  that  company  and  the  railway  company 
on  that  account,  fifty  per  cent,  of  the  face  value  thereof,  as 
allowed  by  the  receiver,  provided  notice  were  given  on  or  before 
October  1st,  1885,  that  the  same  would  be  paid  in  cash  on  or 
before  the  5th  of  January,  1886 ;  and  they  further  thereby 
agreed  to  sign  all  necessary  papers  to  carry  out  the  agreement. 
On  the  26th  of  September,  1885,  the  receiver,  at  his  office  in  the 
city  of  New  York,  gave  to  the  assignee  a  written  notice  signed 
by  himself  as  receiver,  that  pursuant  to  the  agreement  fifty  per 
cent,  of  the  face  value  of  the  claim  of  John  Lee,  without  interest, 
would  be  paid  to  the  assignee,  in  cash,  on  or  before  the  5th  of 
January,  1886.  The  assignee  has  demanded  payment  of  the 
money,  but  the  receiver  declined  to  pay,  because  of  the  stay 
granted  in  this  cause.  On  or  about  October  27th,  1885,  a  writ 
of  attaciiment  was  issued  out  of  the  supreme  court  of  this  state 
at  the  suit  of  the  Wallis  Iron  Works,  a  corporation  of  this  state, 
against  Lee  as  a  non-resident  debtor,  and,  by  permission  of  this 
court,  it  was  executed  by  attaching  the  money  in  the  receiver's 
hands  for  the  Lee  claim.  The  attachment  was  levied  upon  it  as 
a  claim  of  the  said  John  Lee,  defendant,  against  the  North  River 
Construction  Company,  in  the  hands  of  Ashbel  Green,  receiver 
of  the  said  North  River  Construction  Company,  amounting  to 
$48,638.38.  The  claim  of  the  Wallis  Iron  Works  was,  wheu 
the  attachment  was  issued,  held  by  tlie  complainant  Charles  W. 
Kimball  (it  was  assigned  to  him  September  22d,  1884),  and  the 
writ  of  attachment,  though  issued  in  the  name  of  the  Wallis 
Iron  Works  as  plaintiff,  was  to  his  use.  The  bill  is  filed  by 
Mr.  Kimball,  who  is  a  resident  of  this  state,  and  Elias  T.  Day, 
of  Jersey  City,  also  a  creditor  of  Lee  (he  has  applied  and  come 
in  under  the  attachment),  suing  for  themselves  and  such  other 
creditors  as  may  apply  under  the  attachment ;  and  its  object  is 
to  obtain  an  adjudication  that  the  assignment  from  Lee  to  Rutan 
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is,  by  reason  of  its  giving  preferences,  invalid  as  against  Lee's 
creditors  residing  here,  and  to  get  a  decree  that  the  receiver  pay 
over  the  money  to  the  auditor  in  the  attachment.  On  the  filing 
of  the  bill  an  order  to  show  cause  why  the  receiver  should  not 
be  restrained  from  paying  over  the  money  was  granted  with  an 
ad  interim  stay. 

The  assignment  to  Rutan  was  made  December  18th,  six 
months  after  the  appointment  of  the  receiver.  The  order  of  the 
New  York  court  authorizing  the  assignee  to  make  the  settlement 
was  made  September  12th,  1885,  and  the  settlement  was  made 
very  soon  thereafter.  The  attachment  was  not  issued  until  Oc- 
tober 27th,  1885,  about  a  month  after  the  receiver  had  made  the 
settlement  with  the  assignee.  The  assignee  had,  under  his  as- 
signment, a  good  title  to  the  property  thereby  assigned,  but  that 
title  was,  as  to  assets  in  states  whose  policy  it  was  not  to  recog- 
nize as  against  the  claims  of  creditors  of  the  assignor  domiciled 
there,  the  validity  of  general  assignments  for  the  benefit  of  credit- 
ors with  preferences,  liable  to  be  defeated  by  attachments  sued 
out  of  the  courts  of  those  states  by  creditors  domiciled  therein  to 
recover  their  debts  out  of  such  assets.  The  receiver  made  the 
settlement  with  the  assignee  without  any  manner  of  opposition 
or  objection  on  the  part  of  the  creditors  of  Lee  domiciled  here. 
And  that  settlement  was  made  in  conjunction  with  other  credi- 
tors of  the  construction  company  and  as  part  of  a  plan  into 
which  they  and  other  persons  interested  in  the  railroad  and  con- 
struction companies  entered  for  their  mutual  benefit,  and  by 
which  the  means  were  raised  by  the  receiver  to  pay  the  amount 
which  the  creditors  ag-reed  with  each  other  and  with  him  that 
they  would  accept  in  satisfaction  of  their  claims.  Not  only  did 
the  attaching  creditor  delay  issuing  the  attachment  until  after 
the  agreement  of  settlement  had  been  made  by  the  assignee  under 
the  sanction  of  a  court  (which  sanction  was  specially  obtained  on 
notice  to  the  creditors  of  Lee),  but  the  attachment  was  not  issued 
until  after  the  receiver  had  notified  the  assignee  that  he  would 
pay  him  the  amount  agreed  upon  between  them,  and  had  so 
bound  himself  to  pay  it  to  the  assignee.  The  agreement  between 
the  receiver  and  the  assignee  must  be  regarded  in  equity  as  a 
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novation  of  the  debt.  It  was  an  agreement  that,  in  consideration 
of  the  assignee's  consent  to  accept  the  compromise,  the  receiver 
would  pay  him  the  amount  agreed  upon.  Thenceforward  the 
obligation  was  a  substantially  new  one  between  the  receiver  and 
the  assignee,  the  consideration  of  it  being  the  compromise  of  the 
old  debt,  the  title  to  which  was,  at  the  time  of  the  compromise, 
in  the  assignee. 

No  claim  of  the  complainants,  based  on  the  policy  of  our  law, 
can  be  of  any  avail  against  it  now.  They  have  waited  too  long. 
They  have  waited  until  the  receiver  has  become  liable,  by  special 
agreement,  to  pay  the  assignee.  Before  that  time  the  liability 
was  different.  It  was  an  obligation  to  pay  the  claim  or  the  divi- 
dends thereon  to  the  person  or  persons  entitled  thereto,  and  the 
title  of  the  assignee  might  have  been  questioned.  But  now  the 
obligation  has  been  changed,  by  fair  and  wholly  legitimate  means, 
into  an  obligation  on  the  part  of  the  receiver  to  pay  the  assignee. 
The  complainants  are  barred  by  their  laches,  and  the  receiver  is, 
under  the  circumstances,  entitled  to  the  protection  of  the  court 
against  the  garnishment. 

The  order  to  show  cause  will  be  discharged,  with  costs. 


Iris  Kobn 
r. 

The  Executor  of  Fredericka  Becker,  deceased. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  ii,  o(>eis 
court. 

3Ir.  Carl  Lentz,  for  complainant. 

Mr.  F.  E.  Marsh,  for  defendant. 
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Van  Fleet,  V.  C. 

This  suit  is  brought  to  procure  a  decree  declaring  a  release  exe- 
cuted by  the  complainant  to  the  defendant's  testatrix  inoperative 
and  void.  The  defendant's  testatrix  was  the  guardian  of  the 
complainant  under  an  appointment  made  by  the  orphans  court 
of  Essex  county,  on  the  18th  day  of  February,  1868.  She  was 
also  the  complainant's  mother.  As  guardian  of  the  complainant, 
she  received,  about  the  date  of  her  appointment,  $2,467.  The 
complainant  attained  her  majority  on  the  21st  day  of  September, 
1882.  She  had  married  two  years  previous,  when  about  nine- 
teen years  of  age.  In  March,  1883,  the  complainant  employed 
counsel  to  take  proceedings  against  her  guardian  to  compel  her 
to  account  and  pay  her  what  she  was  entitled  to.  A  citation  re- 
quiring the  guardian  to  account,  returnable  April  10th,  1883, 
was  taken  out  and  served.  Subsequently,  on  the  application  of 
the  counsel  of  the  guardian,  the  time  within  which  the  account 
should  be  presented  was  extended  by  the  court  to  May  8th,  1883, 
and  like  extensions  were  subsequently  arranged  between  counsel. 
In  the  meantime,  negotiations  for  a  settlement  without  an  account- 
ing before  the  court,  were  started  by  the  counsel  of  the  parties. 
These  negotiations  resulted  in  an  agreement  of  settlement,  which 
seems  to  have  been  carried  out  on  the  16th  day  of  June,  1883. 
The  defendant's  testatrix  on  that  day  paid,  through  her  counsel, 
to  the  counsel  of  the  complainant,  the  sum  agreed  upon,  and  the 
complainant  thereupon  executed  a  general  release  to  the  defend- 
ant's testatrix,  releasing  her  both  as  guardian  and  as  an  individ- 
ual of  and  from  all  claims  and  demands  whatever.  The  release 
was  prepared  by  complainant's  counsel ;  she  signed  it  in  his 
presence  and  acknowledged  its  due  execution  before  him.  This 
is  the  instrument  which  the  complainant  seeks  to  have  declared 
invalid. 

It  is  charged  that  the  release  was  procured  by  fraudulent 
means.  The  complainant,  in  describing  the  method  by  which 
she  was  defrauded,  says  that  when  her  guardian  offered  her  the 
sum  which  she  afterwards  consented  to  take,  her  guardian  told 
her  that  she  was  not  entitled  to  her  money  until  her  youngest 
sister  attained  twenty-one  years  of  age,  and  that  unless  she  would 
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take  what  was  then  offered  to  her^  she  could  get  nothing  for  sev- 
eral years ;  that  although  this  representation  was  false,  her  con- 
fidence in  her  mother  induced  her  to  believe  it  to  be  true,  and 
being  in  great  need  of  money,  she  accepted  the  sum  offered  under 
the  pressure  of  her  necessities  and  in  reliance  upon  the  truth  of 
her  mother's  statement.  She  also  says  that,  when  the  money  was 
paid  to  her,  she,  at  the  request  of  her  guardian  and  her  guardian's 
counsel,  signed  some  paper,  but  she  does  not  remember  what 
it  was  ;  that  she  did  not  understand,  when  she  signed  the  paper, 
what  it  was,  and  was  wholly  ignorant  of- what  her  rights  in  the 
matter  were.  She  further  says  that  she  did  not  learn  that  she 
had  been  defrauded  in  the  settlement  until  after  her  guardian's 
death,  which  occurred  just  fifteen  months  after  the  execution  of 
the  release.  Her  grievance  is  that  she  was  induced,  by  the  mis- 
representation of  her  guardian,  to  accept  a  less  sum  than  she  was 
legally  entitled  to. 

This  is  the  case  made  by  the  complainant's  bill.  If  she  has 
not  proved  it,  her  bill  must  be  dismissed.  She  must  stand  or 
fall  by  the  case  made  by  her  bill,  I  think  it  would  be  difficult 
to  imagine  a  case  where  the  proofs  submitted  to  maintain  an  ac- 
tion show  more  conclusively  that  the  complainant  has  no  ground 
of  action  than  the  proofs  do  in  this  case.  All  the  evidence  be- 
fore the  court  was  submitted  on  behalf  of  the  complainant ;  none 
was  offered  by  the  defendant.  The  proofs  show  that  from  the 
inception  of  the  litigation  between  the  complainant  and  her  guard- 
ian up  until  it  was  closed  by  the  settlement,  the  complainant 
acted  under  the  advice  and  direction  of  counsel  of  her  own  selec- 
tion ;  that  she  was  fully  informed  as  to  her  rights,  and  also  re- 
specting the  duties  and  obligations  of  her  guardian ;  that  after 
the  litigation  commenced  no  personal  intercourse  took  place  be- 
tween the  complainant  and  her  guardian,  but  that  all  the  nego- 
tiations leading  up  to  the  settlement  were  conducted  by  counsel, 
and  were  conducted  with  candor  and  fairness,  and  without  the 
least  attempt  on  the  part  of  the  counsel  of  the  guardian,  so  far  as 
appears,  to  deceive  or  mislead,  or  to  get  an  unfair  advantage  for 
his  client.  The  proofs  fiirther  show  that  the  complainant  was 
informed   by  her  counsel  of  each  step  in  the  negotiation  ;  that 
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she  had  the  benefit  of  his  advice  whenever  she  was  called  to 
speak  or  act ;  that  she  did  nothing  except  by  his  advice,  and  that 
the  instrument  which  she  now  assails  as  fraudulent,  was  drawn 
by  him  and  executed  by  her  in  his  presence  to  carry  out  an  agree- 
ment which  he  had  negotiated  for  her,  and  which  she  assented  to 
after  he  had  explained  it  to  her  and  she  had  advised  with  him 
whether  she  should  assent  to  it  or  not.  The  complainant  makes 
no  charge  against  her  counsel.  She  accuses  him  of  neither  in- 
fidelity nor  negligence  nor  unskillfulness ;  indeed,  her  bill  con- 
ceeds  the  fact  that  in  the  negotiation  of  the  settlement  and  in  its 
consummation  she  was  represented  by  counsel ;  nay,  more,  the 
bill  is  so  framed  as  to  produce  the  conviction  in  the  reader's 
mind  that  when  the  agreement  of  settlement  was  made  the  par- 
ties were  in  personal  contact,  and  the  daughter  completely  sub- 
ject to  the  mother's  personal  influence. 

The  facts  put  in  evidence  to  impeach  the  release  demonstrate, 
in  my  judgment,  that  its  legal  integrity  is  perfect.  It  is  un- 
doubtedly a  highly  salutary  principle  of  equity  jurisprudence 
that  it  is  the  duty  of  courts  of  equity  to  examine  the  transactions 
of  persons  between  whom  fiduciary  relations  have  existed  with 
the  utmost  watchfulness  and  caution,  and  the  reason  for  the  rule 
is,  that  such  persons  can  seldom  deal  on  terms  of  perfect  equality 
Generally,  one  possesses  a  more  perfect  knowledge  concerning  the 
subject-matter  of  the  transaction  than  the  other,  and  it  is  also 
ordinarily  true  that  the  one,  in  consequence  of  his  former  posi- 
tion of  dependence,  will  naturally  incline  to  yield  a  readier  as- 
sent to  the  wishes  of  the  other  than  he  will  to  those  of  a  stranger, 
and  will  also,  as  a  general  rule,  receive  the  statements  of  the 
other  with  less  caution  and  more  confidence  in  their  truth  than 
he  will  those  of  a  stranger.  But  this  principle  has  no  applica- 
tion to  this  case.  Before  these  parties  came  to  deal  with  each 
other  in  respect  to  the  matter  now  under  consideration,  the  bond 
of  confidence  which  had  previously  existed  between  them  had 
been  dissolved ;  distrust  and  fear  had  taken  the  place  of  confi- 
dence and  respect ;  the  parties  had  assumed  a  hostile  attitude  to- 
ward each  other  and  were  dealing  with  each  other  at  arm's  length, 
and  so  distrustful  was  each  of  the  other  that  each  had  placed  her- 
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self  under  the  guidance  of  a  skilled  champion,  whose  duty  re- 
quired him  to  exert  himself  to  the  utmost  of'iiis  skill  and  ability 
for  the  protection  of  his  client's  interest.  Being  thus  guarded,  it 
was  impossible  for  the  defendant's  testatrix  to  defraud  the  com- 
plainant except  she  first  corrupted  her  counsel.  Nothing  of  that 
kind  is  charged.  No  fraud  is  proved,  nor  do  the  proofs  show 
that  any  advantage  was  taken  of  the  complainant  in  the  settle- 
ment, or  that  anything  was  withheld  from  her  to  which  she  was 
justly  entitled. 
The  complainant's  bill  must  be  dismissed,  with  costs. 


Philip  Seilheimer 

V. 

Margaret  Anna  Seilheimer. 

A  husband  who  has  had  sexual  intercourse  with  the  woman  who  subse- 
quently became  his  wife,  is  not  entitled  to  have  his  marriage  annulled  on  the 
ground  that  she  represented  herself  to  be  pure  when  he  proposed  marriage  to 
her,  but  who  was  in  fact,  at  the  time  of  the  representation,  with  child. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  before  a 
master. 

Mr.  William  E.  Skinner,  for  complainant. 

Mr.  Peter  W.  Stagg  and  Mr.  Abraham  D.  Campbell,  for  de- 
fendant. 

Van  Fleet,  Y.  C. 

The  complainant  seeks  to  have  his  marriage  with  the  defend- 
ant annulled  on  the  ground  of  fraud.  His  bill  avers  that  he 
was  induced  to  propose  marriage  to  the  defendant  and  to  marry  her 
in  consequence  of  her  representation  that  she  was  chaste,  when 
the  truth  was  that  at  the  very  time  she  made  the  representation 
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she  was,  as  she  well  knew,  with  child  by  another  man.  He  also 
avers  that  he  did  not  have  sexual  intercourse  with  the  defendant 
until  after  their  marriage.  If  the  truth  of  these  averments  has 
been  proved  to  the  satisfaction  of  the  court,  the  complainant  is 
entitled  to  the  relief  he  asks,  for  it  is  an  established  principle  of 
the  law  of  marriage  that  a  marriage  may  be  annulled  in  any  case 
where  it  is  clearly  shown  that  an  innocent  man  has  been  fraudu- 
lently entrapped  into  a  marriage  with  a  woman  whom  he  be- 
lieved to  be  pure,  but  who  was,  in  fact,  at  the  time  of  their  mar- 
riage, incapable  of  contracting  matrimony  with  him  because  she 
\\-as  pregnant  by  another  man.  This  court  will  extend  its  aid  to 
a  husband  whose  own  conduct  towards  his  wife,  prior  to  mar- 
riage, has  been  clean,  but  who,  by  fraud,  has  been  put  in  a  posi- 
tion where,  so  long  as  his  marriage  remains  in  force,  he  must 
allow  a  bastard  to  bear  his  name  and  be  compelled  to  perform 
towards  him  the  duties  and  obligations  of  a  father. 

But  a  husband,  to  be  qualified  to  ask  relief  of  this  nature 
against  the  woman  whom  he  has  taken  as  his  wife,  must  be  pure 
himself — pure,  at  least,  so  far  as  she  is  concerned.  Garris  v.  Oar- 
ris,  9  a  E.  Gr.  516 ;  States  v.  States,  10  Stew.  Eq.  195;  Ore- 
kore  V.  Orehore,  97  Mass.  330.  If  he  has  been  guilty  of  ante- 
nuptial incontinence  with  her,  if  before  marriage  he  tempted  her 
and  she  yielded,  he  has  no  right  to  complain  of  her  impurity  or 
deception.  He  is  just  as  unclean  as  she  is.  He  has  made  him- 
self acquainted  with  her  weakness,  and  knows,  from  personal  ex- 
perience, that  she  is  unchaste ;  if,  with  this  knowledge,  he  volun- 
tarily contracts  matrimony  with  her  and  it  afterwards  turns  out 
that  she  was,  at  the  time  of  the  marriage,  with  child  by  another 
man,  while  it  must  be  admitted  his  situation  is  a  very  unfortunate 
one,  it  is,  nevertheless,  obvious  that  he  is  not  in  a  position  where 
he  has  a  right  to  make  complaint  against  her.  In  point  of  moral 
purity  he  does  not  stand  a  whit  higher  than  she  does  ;  he  cannot 
be  heard  to  accuse  her,  for  he  is  a  participant  in  her  crime ;  he 
cannot  say  he  was  deceived,  for  he  knew  she  was  unchaste ;  he 
may  say  he  did  not  know  all,  but  he  knew  enough.  He  knew 
he  was  taking  to  his  bed  a  woman  who  had  fallen,  at  least  once, 
and  the  man  who,  with  such  knowledge,  takes  the  woman  who 
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has  yielded  to  him  as  his  wife,  should  be  held,  both  on  the  ground 
of  good  morality  and  sound  policy,  to  have  accepted  all  the  risks. 
Mr.  Justice  Bedle,  in  pronouncing  the  opinion  of  the  court  of 
errors  and  appeals  in  Carris  v.  Garris,  said,  in  defining  what 
frauds  would  and  what  frauds  would  not  be  sufficient  to  justify 
a  decree  annulling  a  marriage,  that  a  "  mistake  of  the  husband 
as  to  the  paternity  of  a  child  born  after  marriage  but  begotten 
before,  where  he  himself  had  been  guilty  of  criminal  lewdness 
towards  his  wife  before  marriage,"  was  not  sufficient  to  entitle 
the  husband  to  be  relieved  from  the  marriage  bond.  It  may  be 
that  it  would  be  entirely  just  to  declare,  in  a  case  where  it  was 
shown  that  a  pregnant  woman,  conscious  of  her  condition,  had 
lured  a  man  into  having  sexual  intercourse  with  her  for  the  very 
purpose  of  compelling  him  to  marry  her,  and  thus  place  him  in 
a  position  where  he  would  be  compelled  to  perform  the  duties  of 
a  father  towards  her  bastard  offspring,  that  if  she  succeeded  her 
husband  would  be  entitled  to  have  the  marriage  annulled  on  the 
ground  that  she  had  enticed  him  to  commit  the  wrong  as  the  means 
by  which  she  made  her  fraudulent  purpose  effectual  against  him. 
This  case,  however,  presents  no  such  question,  and  it  will  be  quite 
time  enough  to  consider  whether  such  a  doctrine  shall  be  declared 
or  not  when  a  case  arises  which  makes  its  consideration  necessary. 
These  parties  were  married  on  the  3d  of  August,  1884.  Their 
betrothal  took  place  less  than  two  weeks  before.  The  complain- 
ant was  twenty-six  years  of  age  at  the  time  of  the  marriage,  and 
the  defendant  eighteen.  The  defendant  gave  birth  to  a  child  on 
the  11th  of  December,  1884,  a  period  a  little  over  four  months 
after  the  marriage.  The  proofs  show  that  the  child  was  fully 
developed,  having  been  born  after  the  full  period  of  gestation. 
Conception,  must,  therefore  have  taken  place  early  in  March, 
1884,  unless  nature,  in  this  instance,  departed  from  her  usual 
course.  There  is  no  evidence  which  will  warrant  the  belief  that 
the  parties  had  had  an  opportunity  to  have  sexual  intercourse 
with  each  other  prior  to  the  21st  of  April,  1884.  About  that  time 
the  defendant  went  to  live  with  the  complainant's  brother  as  a 
servant.  The  complainant  also  worked  for  his  brother,  and  wa«  a 
member  of  his  brother's  family.     If  the  paternity  of  the  defend- 
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ant's  child  was  the  decisive  question  of  the  case,  there  might  be 
difficHlty,  in  the  present  condition  of  the  proofs,  to  find  sufficient 
evidence  to  lead  the  mind  to  an  entirely  satisfactory  conclusion 
one  way  or  the  other  on  that  question.  That,  however,  is  not 
the  vital  question,  but  it  is.  Did  the  complainant  have  sexual 
intercourse  with  the  defendant  prior  to  their  marriage  ? 

The  evidence  of  the  two  witnesses  who  know  what  the  truth 
is  about  this  matter,  stands  in  sharp  conflict — the  complainant 
swears  he  did  not  and  the  defendant  swears  he  did — but  a  glance 
at  the  whole  evidence  will  leave  little  doubt  which  tells  the  truth. 
The  defendant's  evidence  is  corroborated  by  that  of  Mrs.  Jennie 
Huyler.     Mrs.  Huyler  swears  that  the  complainant  said  to  her 
the  day  after  the  child  was  born  that  the  child  could  not  be  his, 
because  "  he  had  had  nothing  to  do  with  her  [the  defendant]  only 
from  June."     The  truth  of  the  defendant's  evidence  is  otherwise 
confirmed.     It  receives  its  strongest  corroboration  from  the  com- 
plainant's own  conduct.     At  the  time  of  the  marriage  the  de- 
fendant was  nearly  five  months  advanced  in  pregnancy,  and  the 
foettbs  must  then  have  been  so  far  developed  as  to  perceptibly  in- 
crease the  size  of  her  person,  and  to  render  it  almost  impossible 
for  the  complainant  to  have  connection  with  her  without  discov- 
ering her  true  condition.     It  is  certain,  as  pregnancy  advanced, 
that  it  was  impossible  for  him  to  lie  with  her  night  after  night, 
as  he  did,  without  becoming  acquainted  with  the  fact  that  she 
must  soon  give  birth  to  a  child.     He  says  the  first  knowledge  he 
obtained  that  his  wife  was  with  child  came  to  him  from  his  wife 
about  a  month  after  their  marriage.     She  then  told  him  she  was 
pregnant.     Prior   to  this  he  had    discovered   nothing   himself. 
When,  on  the  11th  of  December,  his  wife  gave  birth  to  a  child, 
though  he  knew  that  only  a  little  over  four  months  had  elapsed 
since  their  marriage,  and  that  if  it  was  true  that  their  ante-nuptial 
relations  had  been  pure,  the  child  could  not  be  his,  yet  neither 
by  word  nor  act  did  he  evince  surprise  at  the  birth  of  the  child,  or 
doubt  about  its  paternity.     When  he  left  his  wife  on  the  morn- 
ing the  child  was  born  he  kissed  her  good-bye,  went  away  to  his 
v,xirk  and  returned  in  the  evening.     When  he  returned  he  still 
did  nothing,  by  word  or  act,  which  indicated  that  he  had  the 
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slightest  doubt  concerning  the  paternity  of  the  child.  That  night 
he  slept  on  the  same  bed  on  which  his  wife  and  the  child  lay.  The 
next  morning,  at  the  suggestion  of  his  brother,  he  sent  a  physi- 
cian to  examine  the  child  to  see  if  it  had  run  the  full  period  of 
gestation,  and  it  was  not  until  after  he  had  received  the  physi- 
cian's report,  stating  that  the  child  had  not  been  born  prema- 
turely, that  he  told  his  wife  the  child  was  not  his,  and  that  he 
intended  to  cast  her  off. 

This  conduct  will  bear  but  one  explanation.  Up  to  the  time 
he  received  the  physician's  report  he  believed  the  child  to  be  his, 
or  if  he  had  doubts  on  that  subject  the  evidence  which  gave  rise 
to  them  was  not  strong  enough,  in  his  view,  to  justify  the  course 
he- adopted  after  he  received  the  physician's  report.  And  yet,  if 
his  ante-nuptial  relations  with  the  defendant  had  been  pure,  he 
knew,  the  moment  she  gave  birth  to  a  living  child,  that  the  child 
could  not  be  his.  Nay,  more.  I  think  it  is  a  thing  incredible 
that  the  complainant  should  have  occupied  the  same  bed,  night 
after  night,  with  the  defendant,  and  had  sexual  intercourse  with 
her  repeatedly  after  their  marriage,  without  discovering  that  she 
was  so  far  advanced  in  pregnancy  as  to  render  it  almost  abso- 
lutely certain  that  conception  must  have  taken  place  prior  to  theii 
marriage,  or  without  having  discovered  enough  respecting  her 
condition  to  have  created  in  his  mind  the  most  distressing  doubts 
whether  the  child  she  was  carrying  in  her  womb  was  not  the 
seed  of  another  man.  And  if  doubts  on  such  a  subject  had  arisen 
in  his  mind,  it  may  be  that  he  possessed  sufficient  strength  of 
will  to  keep  them  to  himself  until  the  birth  of  the  child  ;  but  the 
moment  the  child  was  born,  and  his  doubts  were  thus  confirmed, 
his  sense  of  wrong  would  have  been  so  acute  that  it  would  have 
struggled  for  quick  and  vehement  expression,  and  lie  would  in- 
stantly have  denounced  his  wife  as  a  vile  wretch,  for  attempting 
to  fasten  upon  him  her  spurious  issue,  and  the  child  as  a  bastard. 
His  conduct,  both  before  and  after  the  birth  of  the  child,  is  utterly 
irreconcilable  with  his  statement  that  his  relations  with  tlie  de- 
fendant, prior  to  their  marriage,  were  chaste ;  its  effect,  on  the 
contraiy,  is,  in  my  judgment,  so  strongly  confirmatory  of  the  de- 
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fendant's  evidence  on  this  point,  as  to  establish  the  substantial 
truth  of  her  statement. 

On  a  careful  consideration  of  the  whole  evidence,  I  am  con- 
vinced that  the  complainant  had  sexual  intercourse  with  the  de- 
fendant prior  to  their  marriage.  This  being  so,  the  complainant 
must,  in  consequence  of  his  own  impurity,  be  denied  the  relief 
he  asks. 

His  bill  will  be  dismissed,  with  costs. 


The  Mayor  and  Aldermen  of  Jersey  City 

V. 

The  Central  Railroad  Company  op  New  Jersey. 

1.  A  grant  under  which  it  is  claimed  that  authority  is  given  to  destroy  a 
public  right  should  be  strictly  construed. 

2.  A  railroad  corporation  having  authority,  when  public  necessity  requires, 
to  change  the  grade  of  the  streets  crossing  its  tracks,  will  not  be  permitted  to 
exercise  its  power  in  that  respect  except  upon  the  same  terms  that  the  munici- 
pality within  which  the  streets  are  located  may  exercise  like  power,  that  is, 
on  the  payment  of  damages  to  those  injured  by  the  change. 

3.  The  board  of  public  works  of  Jersey  City  can  exercise  the  power  con- 
ferred upon  it  by  the  legislature  only  when  regularly  convened  and  acting  as 
a  body. 

4.  A  municipality  having  the  control  and  supervision  of  the  public  high- 
ways within  its  territorial  limits,  may  maintain  a  suit  in  equity  to  prevent  any 
alteration  of  the  streets  or  injury  to  them  which  will  deprive  the  public  of 
their  use. 


On  final  hearing  on  bill  and  answer  and  proofe  taken  before  a 

master. 

Mr.  William' D.  Edwards  and  Mr.  John  A.  Blair,  for  com- 
plainants. 

Mr.  Benjamin  Williamson,  for  defendants. 

27 
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Van  Fleet,  V.  C. 

The  object  of  tliis  suit  is  to  procure  a  decree  restraining  the 
defendants  from  changing  the  grade  of  Communipaw  avenue  at 
the  point  where  the  avenue  crosses  the  railroad  of  the  defend- 
ants. The  avenue  is  one  of  the  public  streets  of  Jersey  City. 
It  is  of  ancient  origin,  having  been  in  existence  long  prior  to  th« 
construction  of  the  defendants'  railroad,  and  is  an  impoitant 
thoroughfare  over  which  there  is  a  large  amount  of  travel  daily. 
The  railroad  of  the  defendants,  at  the  point  where  it  crosses  the 
avenue,  is  built  in  a  cut,  and  this  condition  of  affairs  made  it  the 
duty  of  the  defendants,  according  to  a  provision  of  their  charter, 
to  construct  and  keep  in  repau'  a  good  and  sufficient  bridge  over 
their  railroad  at  the  point  where  it  crosses  the  avenue,  so  that 
public  travel  on  the  avenue  should  not  be  impeded.  P.  L.  of  184.7, 
p.  133.  The  defendants  built  a  bridge  at  the  point  in  question 
in  the  spring  of  1864.  The  bridge  thus  became  a  part  of  the 
avenue.  At  that  time  the  avenue  was  neither  graded  nor  paved. 
In  1865  the  grade  of  the  avenue  was  established  by  the  proper 
municipal  authority.  It  was  made  to  conform  to  the  bridge  the 
defendants  had  previously  erected.  Since  then  the  avenue  on 
both  sides  of  the  bridge  has  been  graded  in  conformity  to  the 
o-rade  established  in  1865  and  paved  with  Belgian  pavement, 
sidewalks  laid,  gutters  made  and  curbstones  set.  The  lands  ad- 
jacent to  the  avenue,  on  both  sides  of  the  bridge,  have  also  been 
o-raded  in  conformity  to  the  grade  established  in  1865,  and  im- 
proved by  the  erection  of  dwellings  and  other  structures  thereon. 
In  August,  1883,  the  defendants  were  warned  by  the  street  com- 
missioner of  Jersey  City  that  their  bridge  was  so  badly  out  of 
repair  as  to  render  travel  over  it  dangerous,  and  they  were  re- 
quired to  put  it  in  a  proper  state  of  repair.  They  thereupon 
built  a  new  bridge.  The  new  structure  is  three  feet  higher  at 
each  end  than  the  old.  The  reason  assigned  for  this  change  in 
the  elevation  of  the  bridge  is,  that  it  was  necessary  to  increase 
the  distance  between  the  railroad  and  the  bridge  to  prevent  in- 
jury to  train-hands  who  may  be  required,  by  the  proper  dis- 
charge of  their  duties,  to  be  on  the  top  of  freight  cars  when 
passing  under  the  bridge.     Two  lives  have  been  lost,  it  is  said, 
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in  consequence  of  the  old  bridge  not  being  at  a  sufficient  eleva- 
tion. 

It  is  obvious,  at  a  glance,  that  the  change  the  defendants  pro- 
pose to  make  in  the  elevation  of  their  bridge,  if  carried  out,  will, 
unless  the  grade  of  the  street  on  either  side  of  the  bridge  is  also 
changed,  render  the  avenue  wholly  useless  as  a  public  highway, 
and  operate  as  a  practical  vacation  of  it.  A  rise  of  three  feet, 
or  even  two,  between  the  road-bed  of  the  avenue  and  the  floor 
of  the  bridge  will  render  the  avenue  impassable  and  utterly  de- 
stroy it  as  a  public  highway.  By  force  of  the  charter  of  Jersey 
City,  after  the  grade  of  a  street  has  once  been  established  and  the 
street  graded  in  conformity  thereto,  no  change  can  be  made  in  its 
grade  without  the  consent  in  writing  of  the  owners  of  a  majority 
of  the  property  to  be  assessed  therefor,  and  upon  payment  to 
the  owners  of  property  injured  thereby  of  the  damages  they  have 
sustained  in  consequence  of  such  change.  P.  L.  of  1871  p.  1122 
§  58.  It  is  thus  ma  ic  apparent  that  if  the  defendants  have 
power  to  make  the  cluiiige  in  the  elevation  of  their  bridge  which 
they  propose,  that  if  they  exercise  it  in  this  instance,  it  must  in- 
evitably result  in  the  imposition  of  serious  burdens  upon  certain 
persons  which  they  ought  not  to  be  required  to  bear,  or,  otherwise, 
in  the  complete  destruction  of  an  ancient  and  important  public 
highway.  In  view  of  the  fact  that  a  change  in  the  grade  cannot 
be  made  except  with  the  consent  of  those  who  will  be  injured  by 
it,  it  may  be  taken,  I  think,  as  almost  absolutely  certain  that  no 
consent  will  be  given,  and  that  the  other  alternative — the  de- 
struction of  a  valuable  public  right — must  ensue.  A  power 
which  is  so  autocratic  as  to  invest  its  grantee  with  authority, 
either  to  impose  unjust  burdens  on  the  citizen,  or  otherwise 
take  away  valuable  public  rights,  should  be  construed  with  the 
utmost  rigor,  and  should  never  be  held  to  have  been  granted 
except  it  is  made  perfectly  clear  that  such  a  grant  was  within 
the  scope  of  the  grantoi^'s  power,  and  that  he  intended  to  confer 
authority  of  that  extraordinary  nature.  Chief-Justice  Whelp- 
ley,  in  Warren  R.  R.  Co.  ads.  State,  5  Dutch.  353,  said  :  "  Public 
highways  ought  not  to  be  destroyed,  even  in  part,  under  pretence 
of  legislative  authority,  unless  it  l)e  conferred  either  in  express 


420  CASES  IN  CHANCERY.  [40  Eq. 

Jersey  City  v.  Central  R.  R.  Co. 

words  or  by  necessary  implication.  If  the  words  are  ambigu- 
ous the  construction  ought  to  be  in  favor  of  the  common  right 
of  highway,  not  against  it."  Other  eminent  judges  have  ex- 
pressed the  same  view.  Morris  and  Essex  R.  R.  Co.  v.  City  of 
Newark^  2  Stock.  352 ;  Gfreenvnch  Tovmship  v.  Easton  and  Am- 
boy  R.  R.  Co.,  9  C.  E.  Or.  217. 

The  only  grant  to  which  the  defendants  point,  as  the  source 
of  their  power  to  raise  the  bridge  above  the  grade  of  the  street, 
is  the  ninth  section  of  their  charter,  a  reference  to  which  has 
already  been  made  for  the  purpose  of  showing  that  it  imposed  a 
duty  on  the  defendants.  This  section  declares  that  it  shall  be 
the  duty  of  the  defendants  to  construct  and  keep  in  repair  good 
and  sufficient  bridges,  or  passages,  over  or  under  their  railroad, 
where  any  public  or  other  road  shall  cross  the  same,  so  that  the 
passage  of  carriages,  horses  and  cattle  on  the  said  road  shall  not 
be  impeded  thereby.  P.  L.  of  1847  p.  133.  These  words  have 
received  judicial  construction.  They  have  been  construed  to 
mpose  upon  the  defendants  the  duty  to  keep,  at  all  times,  and, 
under  all  circumstances,  the  public  highways,  at  the  points 
where  they  cross  the  railroad,  in  a  condition  fit  for  safe  and  con- 
venient use.  The  duty  is  a  continuing  duty,  which,  in  its  per- 
formance, must  be  measured  by  circumstances.  Thus,  a  bridge 
or  passage-way,  which  at  one  time  would  be  adequate  to  the 
public  accommodation,  might,  at  a  subsequent  period,  from  in- 
crease of  business  or  population,  be  totally  inadequate,  and,  con- 
sequently, a  provision  which,  at  one  juncture,  would  be  a  dis- 
charge of  the  duty,  would,  at  another,  amount  to  its  infraction. 
Suppose  a  public  street  in  a  town  to  have  been  originally  laid 
out  over  the  surface  of  the  railroad  track,  and  that,  by  reason  of 
the  growth  of  the  business  of  the  railroad  at  that  locality,  trains 
should  pass  in  such  quick  succession  as  to  render  the  street  al- 
most impassable,  there  can  be  no  doubt  that,  under  such  circum- 
stances, the  railroad  company  could  not  discharge  themselves 
from  the  obligation  which  this  section  imposes,  except  by  passing 
the  street  thus  obstructed  under  their  railroad,  so  as  to  restore  it 
to  public  use.  Now,  in  such  a  condition  of  affairs,  where  a 
change  of  grade  is  absolutely  indispensable  to  the  safe  and  con- 


13  Stew.]  OCTOBER  TERM,  1885.  421 

Jersey  City  v.  Central  E,.  K.  Co. 

venient  use  of  the  street  as  a  public  highway,  it  was  held  that 
the  defendants  had  power  to  alter  the  grade.  Central  R.  R.  Co. 
of  N.  J.  ads.  State,  3  Vr.  2W.  But,  of  course,  such  power  can 
only  be  exercised  in  conformity  to  law.  In  no  event  can  it  be 
exercised  except  under  the  pressure  of  public  emergency.  It 
may  be  exercised  to  restore  or  save  a  public  highway,  but  even 
then,  if  damages  must,  by  law,  be  paid  to  those  injured  by  the 
alteration  as  a  condition  on  which  alone  the  alteration  can  be 
made,  the  defendants  would  be  bound  to  comply  with  such  con- 
dition before  exercising  the  power.  These  considerations  make 
it  entirely  clear  that  the  defendants'  act  was  wrongful.  It  was 
without  the  least  justification  in  public  necessity,  and,  conse- 
quently, without  legal  warrant. 

But  the  defendants  say  that  they  raised  the  bridge  with  the 
consent  of  one  or  more  of  the  members  of  the  board  of  public 
works  of  Jersey  City,  which  body  alone  has  authority,  by  law, 
to  make  an  alteration  in  the  grade  of  the  streets  of  Jersey  City. 
If  this  fact  were  fully  established  it  would  neither  justify  nor 
excuse  the  act  of  the  defendants.  The  members  of  this  board 
have  no  authority  whatever  as  individuals.  It  is  only  when 
they  are  regularly  convened,  and  acting  as  a  body,  that  they  can 
use  the  powers  conferred  upon  them  by  the  legislature.  Their 
individual  action  is  without  the  slightest  legal  force.  The  proofs 
show,  however,  that  there  was  no  consent  by  even  an  individual 
member  of  the  board.  What  occurred  was  this :  At  a  meeting 
at  the  bridge  in  question,  between  the  chief-engineer  of  the  de- 
fendants and  one  or  more  members  of  the  board  of  public  works, 
the  chief-engineer  stated  that  the  defendants  wanted  to  raise  the 
bridge,  and  that  he  would  go  on  and  raise  it,  unless  he  was  for- 
bidden to  do  so.  He  was  not  forbidden,  and  therefore  assumed 
that  they  consented.  His  assumption  woidd  not  have  been 
warranted,  even  if  he  made  his  declaration  to  the  board  when 
regularly  convened  for  the  transaction  of  business. 

The  complainants  are  the  proper  parties  to  apply  for  relief  in 
such  a  case  as  this,  and  the  injury  which  they  seek  to  have 
redressed  belongs  to  the  class  which  this  court  may  redress  by 
injunction.     It  is  settled  that  a  municipality,  which  has,  by  law, 
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the  control  and  supervision  of  the  public  highways  within  its 
territorial  limits,  may  maintain  a  suit  in  equity  to  prevent  any 
alteration  of  them  or  injury  to  them  which  will  deprive  the 
public  of  their  safe  and  convenient  use.  Greenwich  Toionship 
V.  Easton  and  Amboy  R.  R.  Co.,  9  C.  E.  Gr.  217;  8.  C.  on 
appeal,  10  C.  E.  Gh'.  565. 

The  complainants  are  entitled  to  an  injunction  requiring  the 
defendants  to  reduce  their  bridge  so  as  to  conform  to  the  grade 
of  the  avenue.     The  complainants  are  also  entitled  to  costs. 


Alice  Buckingham 


James  Ludlum. 


Concurrent  promises,  creating  a  reciprodtj  of  obligation,  each  constitate  a 
good  consideration  for  the  other. 


On  hearing  on  demurrer. 

Mr.  John  M.  Bvxikingham,  for  complainant. 


Mr.  Thomas  N.  McOarter,  for  defendant. 


Yan  Fleet,  V.  C. 

This  suit  presents  another  part  of  the  protracted  and  extensive 
litigation  in  which  these  parties  have  indulged  in  settling  the  dis- 
putes which  have  arisen  between  them  in  winding  up  the  affairs 
of  the  late  firm  of  James  Horner  &  Co.  The  main  object  of  the 
bill  in  the  present  case  is  to  procure  a  decree  setting  aside  a  deed 
made  by  the  complainant  to  the  defendant.  The  bill  asks  for 
other  relief,  but  the  only  question  debated  on  the  argument  of 
the  demurrer  was  whether  or  not  the  bill  contained  sufficient 
facts,   if  undenied,  to  entitle  the  complainant  to  relief  of  the 
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character  just  indicated.  The  demurrer  denies  that  the  bill  con- 
tains sufficient  equity  to  entitle  the  complainant  to  any  relief 
whatever. 

No  extended  statement  of  facts  need  be  made.  A  tolerably 
complete  history  of  the  transactions  between  these  parties  leading 
up  to  the  subject  of  the  present  litigation  will  be  found  in  Jjud- 
Iwm  V.  Buckingham,  8  Stew.  Eq.  71.  For  present  purposes  it 
will  be  sufficient  to  state  that  the  complainant,  in  August,  1874, 
brought  a  suit  in  this  court  against  the  defendant,  as  the  survivor 
of  James  Horner,  deceased,  to  obtain  an  account  and  settlement 
of  the  affairs  of  James  Horner  &  Co.,  in  which  the  defendant 
was,  on  the  17th  of  November  following,  appointed  receiver.  In 
April,  1875,  the  complainant  and  defendant  commenced  negotia- 
tions with  a  view  of  eliminating  from  the  suit  in  this  court  "  all 
questions  hindering  the  disposition  and  sale  of  the  real  estate  be- 
longing to  the  partnership."  The  defendant,  on  the  26th  of 
April,  1875,  proposed,  as  a  means  by  which  this  end  might  be 
accomplished,  that  either  he  or  the  complainant  should  make  an 
offer  for  the  real  estate  belonging  to  the  firm,  which  the  one 
making  the  offer  should  be  obliged  to  take  or  give  as  the  other 
should  elect,  and  that  the  one  making  the  offer  should  receive,  as 
a  consideration  for  placing  himself  or  herself  in  the  position 
where  he  or  she  would  be  compelled  to  become  either  vendor  or 
vendee,  as  the  other  should  elect,  a  conveyance  of  the  title  of  the 
other  to  a  tract  of  land  at  Elizabethport,  containing  about  five 
and  a  half  acres,  and  constituting  part  of  the  partnership  real 
estate.  On  the  10th  of  May  following,  the  complainant  accepted 
the  defendant's  proposition,  stipulating,  however,  that  the  de- 
fendant should  make  the  give-or-take  offer.  On  the  9th  of 
June,  1875,  an  agreement  in  writing,  expressing  in  detail  the 
contract  thus  made,  was  executed  by  the  parties,  and  the  com- 
plainant, on  the  same  day,  or  the  day  following,  executed  a  deed 
for  the  Elizabethport  property,  and  delivered  it  to  a  third  per- 
son, to  be  held  in  escrow  until  the  defendant  made  his  offer. 
The  defendant  made  an  offer  within  the  time  limited  by  the  con- 
tract, and  the  complainant  thereupon  elected  to  take  the  real 
estate  on  the  terms  offered  by  the  defendant.     The  deed  for  the 
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Ellzabethport  property  was  then  delivered  to  the  defendant. 
This  suit  is  brought  to  avoid  that  deed.  The  complainant  did 
not  keep  her  contract,  and  the  defendant  subsequently  brought  a 
suit  in  this  court  to  compel  her  to  specifically  perform  it,  but  he 
failed  because,  in  the  opinion  of  the  court,  his  conduct  towards 
the  complainant  had  been  such  as  to  disentitle  him  to  relief. 
Ludlum  V.  Buckingham,  8  Stew.  Eq.  71 ;  and  he  failed  also  in  the 
court  of  errors  and  appeals,  because,  in  the  opinion  of  that  court, 
he  was  not  able  himself  to  perform  the  contract  which  he  was 
seeking  to  compel  the  complainant  to  perform.  S.  0.  on  appeal^ 
1£  Stew.  Eq.  563. 

This  statement  presents  the  complainant's  whole  equity  so  far 
as  her  bill  exhibits  any  case  upon  which  relief  of  the  nature  she 
asks  can  be  given.  Her  bill  contains  many  other  charges  against 
the  defendant,  imputing  gross  misconduct  to  him  both  as  sur- 
viving partner  and  as  receiver,  but  having  little  or  no  legal  or 
logical  connection  with  the  relief  she  seeks  in  this  suit.  They 
seem  to  have  been  inserted  for  the  purpose  of  charging  that  the 
defendant's  general  course  of  conduct  towards  the  complainant, 
in  all  their  transactions  in  relation  to  the  partnership  affairs,  had 
been  such  as  to  justify  the  belief  that  he  would  defraud  her  when- 
ever an  opportunity  to  do  so  occurred,  and  thus  making  it  easy 
for  the  court  to  presume  that  he  had  done  so  in  the  particular 
transaction  in  respect  to  which  relief  is  sought. 

Stripped  of  these  impertinent  averments,  the  complainant's 
bill  seems  to  me  to  be  destitute  of  the  least  speck  of  equity. 

The  deed  the  complainant  seeks  to  invalidate  was  made  by  her 
in  fulfillment  of  her  contract  obligation.  She  made  the  contract 
after  full  consideration.  It  was  proposed  to  her  on  the  26th  of 
April,  1875 ;  she  held  the  proposal  under  consideration  until  the 
10th  of  May  following,  and  then  agreed  to  it,  but  the  formal 
written  agreement  was  not  signed  until  June  9th.  She  had 
sufficient  time  for  thorough  investigation  and  the  most  mature 
consideration.  In  view  of  the  hostility  of  the  parties,  and  the 
period  of  time  which  elapsed  between  the  inception  and  conclu- 
sion of  their  negotiations,  I  think  the  court  is  bound  to  assume 
that  the  parties  dealt  cautiously,  and  with  full  knowledge  of  all 
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the  facts  which  would  be  likely  to  influence  their  action.  The 
contract  had  a  highly  beneficial  object.  It  was  made  in  the  in- 
terest of  peace,  to  prevent,  if  possible,  further  litigation  respect- 
ing the  real  estate.  Its  negotiation  was  initiated  by  Vice-Chan - 
cellor  Dodd.  The  contract  declares  that  the  proposition  which 
the  defendant  made  to  the  complainant,  and  which  afterwards 
became  the  basis  of  their  formal  agreement,  was  the  result  of  a 
consultation  between  the  parties,  which  they  held  at  the  vice- 
chancellor's  chambers,  on  the  vice-chancellor's  invitation,  and  in 
his  presence.  These  facts  appear  on  the  face  of  the  complain- 
ant's bill.  Their  legal  effect  is  evident.  They  serve  to  fortify 
the  validity  of  the  instrument  assailed  in  the  strongest  possible 
manner.  With  these  facts  before  it,  it  is  manifest  that  it  is  the 
duty  of  the  court  to  see  to  it  that  the  party  holding  the  deed  is 
not  put  to  the  expense  and  trouble  of  maintaining  its  validity, 
unless  the  case  made  by  the  bill  against  its  validity  is  clearly 
sufficient,  if  unanswered,  to  make  it  the  duty  of  the  court  to  set 
the  deed  aside. 

The  argument  in  support  of  the  bill,  though  embracing  ten 
different  propositions,  may  be  fully  presented  under  three  heads. 
They  are :  First.  That  the  defendant,  by  his  wrongful  conduct 
in  preventing  the  complainant  from  performing  her  part  of  the 
contract,  made  the  whole  contract  void,  not  only  that  part  of  it 
which  remained  to  be  performed  when  his  wrongful  conduct 
began,  but  also  that  part  of  it  which  had  already  been  executed. 
Second.  That  both  the  contract  and  the  deed  were  without  consid- 
eration ;  and  Third.  That  the  deed  to  the  defendant  was  prema- 
turely delivered ;  in  other  words,  according  to  the  true  meaning 
of  the  contract,  the  defendant  was  required  not  only  to  make  an 
offer  for  the  real  estate,  which  the  complainant  should  be  at 
liberty  to  take  or  give  as  she  should  elect,  to  entitle  himself  to  a 
conveyance  of  the  complainant's  interest  in  the  Elizabethport 
property,  but  he  was  also  required  to  perform,  as  a  condition 
precedent  to  the  delivery  of  the  deed,  all  other  parts  of  the  con- 
tract on  his  part  to  be  performed.  Neither  of  these  propositions 
possesses,  in  my  opinion,  the  slightest  substance.  The  contract 
plainly  provides  that  the  defendant,  by  merely  offering  a  price 
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for  the  real  estate,  which  the  complainant  shall  have  a  right  to 
require  him  either  to  take  or  give,  shall,  at  once,  be  entitled  to  a 
conveyance  of  the  complainant's  interest  in  the  Elizabethport 
property,  as  the  consideration  which  should  be  given  to  him  for 
placing  himself  in  a  position  where  he  became  bound  to  become 
either  the  vendor  or  vendee  of  the  real  estate,  at  the  price  he 
had  offered,  as  the  complainant  might  elect.  The  contract,  in 
this  respect,  is  free  from  the  least  obscurity ;  the  intention  of  the 
parties  is  stated  in  the  clearest  and  simplest  words,  and  there  can 
be  no  doubt  that  the  moment  that  the  defendant  had  made  his 
offer  that  he  had  done  all  that  the  contract  required  him  to  do 
to  entitle  him  to  a  conveyance  of  the  Elizabethport  property. 
His  offer  was  the  price  he  was  to  pay  for  the  deed.  The  de- 
fendant's proposal  in  this  regard  was  eminently  fair.  The  com- 
plainant, by  taking  the  place  which  she  elected  the  defendant 
should  take,  would  have  entitled  herself,  from  the  defendant,  to 
just  what  she  gave  him.  It  is  entirely  clear  that  both  the  con- 
tract and  deed  were  founded  upon  sufficient  considerations.  A 
promise  is  a  good  consideration  for  a  promise.  They  must  be 
mutual  and  concurrent,  so  that  they  create  a  reciprocity  of  obli- 
gation, but  when  that  is  the  case  they  constitute  as  perfect  a 
consideration  as  a  contract  can  have.  1  Chit  on  Con.  {J  1th  Am. 
ed.)  50 ;  1  Pars,  on  Con.  1/77.  The  deed  has  the  support  of  a 
further  consideration,  the  option  which  the  contract  gave  the 
complainant  to  make  the  defendant  either  vendor  or  vendee  of 
the  real  estate,  as  she  might  elect.  There  can  be  no  doubt  that 
the  deed  is  valid.  It  conveys  the  land  described  in  it  without 
condition  or  limitation,  vesting  it  in  the  defendant  absolutely. 
That  being  the  case,  the  deed  being  valid,  and  the  land  having 
been  conveyed  by  title  absolute,  I  know  of  no  rule  of  law  which 
empowers  this  court  or  any  other,  for  wrongs  or  frauds  which 
the  defendant  has  committed  against  the  complainant  since  the 
deed  was  delivered,  to  take  the  land  from  the  defendant  and 
restore  it  to  the  complainant. 

The  bill  states  a  further  ground  why  the  deed  should  be  set 
aside,  namely,  that  the  defendant  having  been  appointed  the 
receiver  of  the  partnership  assets,  became  thereby  the  trustee  of 
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the  complainant,  and  was  thus  placed  in  a  position  where  it  was 
impossible  for  him  to  acquire  a  title  to  any  part  of  the  partner- 
ship real  estate,  which  the  complainant  could  not  successfully 
impeach.  In  a  previous  case  between  these  parties  my  views  on 
this  subject  were  fully  expressed  (Lvdlum  v.  BibcUngham,  8 
Stew.  Eq.  71),  and  I  need,  therefore,  now  do  no  more  than  say 
that  nothing  was  suggested  on  the  argument  of  this  case  which 
has  induced  a  change  in  them. 

The  demurrer  must  be  sustained,  and  complainant's  bill  be 
dismissed,  with  costs. 


The  Jersey  City  Gaslight  Company 


The  Consumees  Gas  Company  of  Jersey  City. 

1.  Public  grants  are  to  be  strictly  construed,  and  whatever  is  not  plainly 
granted  must  be  understood  to  have  been  withheld. 

2.  In  construing  a  statute  a  purpose  to  disregard  sound  public  policy  must 
not  be  attributed  to  the  law-making  power,  except  upon  the  most  cogent  evi- 
dence. 

3.  A  complainant  is  not  entitled  to  a  preliminary  injunction  to  protect  a  right 
which  depends  on  a  disputed  question  of  law. 

4.  The  charter  of  a  corporation  will  not  be  declared  to  be  forfeited  except 
in  a  proceeding  instituted  directly  for  that  purpose,  by  the  government  grant- 
ing the  charter. 

5.  In  the  absence  of  legislation  conferring  jurisdiction  upon  other  tribunals, 
the  common  law  courts  have  exclusive  jurisdiction  of  all  questions  relating 
to  the  forfeiture  of  franchises. 


On  application  for  an  injunction,  heard  on  bill  and  affidavits 
on  the  part  of  the  complainants,  and  affidavits  on  the  part  of  the 
defendants. 

Mr.  Randal  Jlorgan,  of  Philadelphia,  and  Mr.  Joseph  D, 
Bedle,  tor  complainants. 
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Mr.  Peter  Bentley  and  Mr.  James  B.  Vredenhurgh,  for  de- 
fendants. 

Van  Fleet,  V.  C. 

This  is  an  application  for  an  injunction.  The  litigants  are 
corporations  organized  to  manufacture  and  supply  illuminating 
gas.  Although  other  corporations  than  the  Jersey  City  Gaslight 
Company  and  the  Consumers  Gas  Company  of  Jersey  City  are 
parties  to  the  suit,  the  questions  in  dispute  will  be  considered  as 
though  the  two  corporations  just  named  were  the  only  litigants. 
This  course  will  allow  the  only  question  now  at  issue  between 
the  parties  to  be  presented  in  its  simplest  form,  and  save  the 
necessity  of  adverting  to  facts  quite  immaterial  to  the  present 
inquiry. 

The  complainants  (the  Jersey  City  Gaslight  Company)  were 
incorporated  in  1849,  by  special  charter.  P.  L.  of  18 ^9  p.  S79. 
They  have  power  to  manufacture  and  sell  gas,  and  to  use  the 
streets  and  public  grounds  of  Jersey  City  to  lay  pipes  to  supply 
gas.  The  defendants  (the  Consumers  Gas  Company  of  Jersey 
City)  are  a  corporation  organized  under  the  general  law  author- 
izing the  formation  of  gaslight  corporations.  Rev.  p.  JfBO.  Their 
articles  of  association  were  filed  December  1st,  1883.  They,  too, 
have  authority  to  use  the  streets  and  public  grounds  of  Jersey 
City  to  lay  pipes  to  supply  gas,  provided  they  first  obtain  the 
consent  of  the  municipal  authorities.  The  defendants  have 
obtained  such  consent,  and  have  laid  their  pipes,  and  are  now 
supplying  such  of  the  citizens  of  Jersey  City  as  choose  to  pur- 
chase their  gas.  The  complainants'  charter  does  not  prescribe 
the  quality  of  the  gas  which  they  shall  furnish,  nor  is  any  duty, 
in  that  regard,  imposed  upon  them  by  any  other  statute.  They 
are  at  liberty  to  furnish  gas  of  any  quality  they  please.  The 
defendants,  however,  have  not  the  same  liberty.  The  statute 
under  which  they  are  organized  prescribes  the  quality  of  the  gas 
which  they  shall  furnish,  both  in  respect  o  its  illuminating 
power  and  its  purity,  and  declares  that  they  shall  be  subject  to  a 
penalty  of  $100  a  day  for  each  and  every  day  that  the  gas  sup- 
plied by  them  is  not  in  accordance  with  the  requirements  of  the 
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statute.  Rev.  p.  1^62  §  18 ;  Rev.  p.  134-i  §  i.  The  complainants 
charge  that  the  gas  which  the  defendants  are  supplying  does  not 
come  up  to  the  standard  prescribed  by  the  statute,  and  they  say, 
moreover,  that  the  defendants  have  never  made  gas  of  the  purity 
required  by  the  statute.  For  present  purposes,  this  charge  will 
be  considered  to  be  true.  A  cursory  examination  of  the  affida- 
vits certainly  leads  to  that  result.  This  fact  constitutes  the  whole 
of  the  equity  on  which  the  complainants'  present  application 
rests. 

The  argument  by  the  complainants'  attempt  to  vindicate  their 
right  to  an  injunction  in  this  case  is  this :  They  say  the  legisla- 
ture, in  enacting  the  statute  under  which  the  defendants  were 
organized,  did  not  intend  to  authorize  or  permit  corporations 
formed  under  that  statute  to  compete  with  existing  corporations, 
specially  chartered,  unless  such  new  corporations  furnished  gas 
of  the  quality  prescribed  by  the  statute,  and  they  therefore  insist 
that  the  defendants,  in  furnishing  gas  of  a  quality  below  that 
which  the  statute  requires,  are  carrying  on  an  unlawful  competi- 
tion with  them,  and  thus  doing  what  amounts,  in  its  practical 
effect,  to  an  invasion  of  their  franchise.  Or,  to  state  the  com- 
plainants' contention  in  a  more  direct  form,  they  say  that,  in 
order  to  give  full  effect  to  the  legislative  purpose,  the  statute 
must  be  read  as  though  that  part  of  it  which  prescribes  the 
quality  of  the  gas  to  be  furnished  contained  words  expressly 
declaring  that  no  corporation  organized  under  the  statute  shall 
have  the  right  to  supply  gas  to  any  locality  where  gas  is  already 
supplied  by  a  corporation  specially  chartered,  unless  the  gas 
which  it  supplies  shall  be  of  the  quality  prescribed  by  the  statute. 

The  complainants  claim  a  conditional  monopoly.  That  is  what 
their  claim,  plainly  stated,  amounts  to.  They  say  that  unless 
the  defendants  furnish  gas  of  a  specified  quality  they  alone  are 
to  have  the  right  to  supply  the  citizens  of  Jersey  City  with  gas. 
Whenever  a  suitor  asserts  a  right  of  this  nature,  as  the  founda- 
tion of  his  right  to  relief,  he  must  produce,  in  support  of  his 
claim,  a  plain  grant,  or  fail.  To  doubt,  in  such  a  case,  is  to  deny. 
It  is  a  cardinal  rule  of  construction  that  all  public  grants  are  to 
be  strictly  construed,  and  that  whatever  is  not  plainly  graiittMl 
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shal]  be  understood  to  be  withheld.  An  attentive  perusal  of  the 
statute  under  consideration  fails  to  present  to  my  mind  the  least 
evidence  that  the  legislature,  in  passing  it,  had  any  such  purpose 
in  view  as  that  attributed  to  them  by  the  complainants.  A  con- 
trary purpose  seems  to  be  plainly  manifest.  The  twenty-second 
section  (Rev.  p.  4-63)  expressly  provides  that  wherever  a  cor- 
poration shall  be  organized  under  this  statute,  to  supply  gas  to 
any  city,  town  or  village  which  is  already  supplied  with  gas, 
that  the  new  corporation  shall,  within  certain  periods  fixed  by 
the  statute,  extend  their  main  pipes  so  as  to  supply  all  persons 
of  that  particular  locality  with  gas.  And  the  object  of  this  pro- 
vision is  declared  to  be  "that  all  may  enjoy  the  benefits  of  com- 
petition."    The  twenty-fifth  section  (Rev.  p.  ^SIj)  then  declares : 

"  That  DO  exclusive  privilege  heretofore  granted  in  the  charter  of  any  com- 
pany to  construct  and  operate  gas  works  shall  hereafter  continue  to  be,  or  be 
construed  to  remain  exclusive." 

The  object  of  these  provisions  cannot  be  misunderstood.  They 
were  designed  to  abrogate  all  exclusive  or  monopoly  privileges, 
and  to  free  competition  in  the  supply  of  gas. 

But  if  the  statute  did  not  contain  these  provisions,  I  still  thint 
the  complainants'  construction  could  not  be  adOj)ted.  Theii 
construction  ascribes  to  the  legislature  a  design  to  discriminate 
against  the  public,  and  in  favor  of  a  few  persons  of  a  particular 
class.  The  complainants  are  at  liberty  to  furnish  gas  of  any 
quality  they  see  fit,  while  the  defendants,  to  escape  daily  pen- 
alties, must  furnish  it  of  a  specified  quality.  There  is  no  reci- 
procity of  duty,  in  respect  to  the  quaUty  of  the  gas  to  be  furnished, 
between  the  complainants  and  the  defendants.  The  one  is  free 
and  the  other  is  bound.  So  that,  to  adopt  the  co  nplainants' 
construction,  we  must  say  that  the  legislature  meant  t]  '^  should 
be  no  competition  betw^een  existing  corporations  and  o  -ations 
organized  under  this  statute,  except  upon  very  uut  l  terms, 
with  all  the  advantages  in  favor  of  existing  corporat"  )ns.  Such 
a  purpose  is  so  manifestly  opposed  to  sound  publ  policy,  so 
contrary  to  the  spirit  of  our  laws,  and  so  clearly  in   'onflict  with 
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popular  judgment,  that  it  should  not  be  attributed  to  the  legis- 
lature, except  upon  the  most  cogent  evidence. 

But  suppose  this  view  to  be  erroneous,  and  let  it  be  conceded 
that  there  are  expressions  in  the  statute  which  support,  to  some 
extent,  the  complainants'  construction,  then  their  attitude  before 
the  court  would  be  this  :  they  would  be  asking  the  court  to  pro- 
tect them,  by  injunction,  in  the  enjoyment  of  a  right  which,  as 
yet,  is  unsettled  and  undetermined.  Now,  nothing  is  better 
settled,  as  a  rule  of  equity  procedure,  than  that  a  complainant  is 
not  entitled  to  a  preliminary  injunction  to  protect  a  right  which 
depends  on  ;i  disputed  question  of  law,  and  which  question  has 
never  been  adjudged  in  his  favor  by  the  courts  of  law  of  this 
state.  OUizens  Coach  Co.  v.  Camden  Horse  R.  R.  Co.,  2  Stew. 
Eq.  299. 

But  there, is  another  objection  to  the  complainants'  application 
quite  as  fata>  as  either  of  the  other  two.  The  defendants  are  a 
corporation  ie  jure.  It  is  not  denied,  by  anything  which  is 
entitled  to  be  regarded  as  proof,  that  they  are  a  legal  corporate 
entity.  As  a  corporation  dejure,  with  their  powers  in  full  vigor, 
they  have  a  lawful  right  to  manufacture  and  sell  gas,  and  to  use 
the  streets  ard  public  grounds  of  Jersey  City  to  transmit  gas  to 
their  customers.  If  they  furnish  gas  of  a  quality  inferior  to  that 
which  the  statute  makes  it  their  duty  to  furnish,  their  delinquency 
may  constitute  such  a  misuse  or  abuse  of  their  franchises  as 
would  juatif .'  the  state  in  instituting  proceedings  to  have  their 
franchises  declared  forfeited.  But  that  is  a  matter  in  which  the 
complainantf  have  no  concern,  and  a  wrong  over  which  this 
court  has  no  jurisdiction.  It  Ls  an  established  principle  of  the 
law  concern?  ng  corporations  that  the  charter  of  a  corporation  will 
not  be  decli.  ed  to  be  forfeited,  for  misuse  or  abuse  of  its  powers, 
except  in  a^  proceeding  instituted  directly  for  that  purpose,  by  the 
governr '  'granting  the  charter.  In  such  matters  the  courts  will 
never  a  '  the  relation  of  any  individual,  and  the  reason  is 
that  the  *.  '*tter  is  one  which  concerns  the  state  alone.     The 
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state  may  .let  the  forfeiture,  or  waive  it,  as  may  seem  best  to  it 
for  the  pubii3  interests.  2  Kenfs  Com.  313 ;  Commonwealth  v. 
Union  Ins.  Qo,,  5  Mass.  230 ;   Boston  Glass  3Ianufactory  v 
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Langdon,  24-  -Pw;/c.  4^ ;  Folger  v.  Columbian  Insurance  Go.,  99 
Mass.  267;  Kishacoquillas  Turnpike  Co.  v.  M'Conaby,  16 
Serg.  &  R.  IJfi ;  Attorney- General  v.  Utica  Insurance  Co.,  '2 
Johns.  Ch.  371 ;  8lee  v.  Bloom,  5  Johns.  Ch.  366.  The  ques- 
tion whether  a  corporation  has  forfeited  its  franchises  or  not  is 
one  over  which  the  common  law  courts  have  exclusive  jurisdic- 
tion, and  over  which  this  court  has  no  control  whatever  in  the 
absence  of  legislation.  National  Docks  R.  R.  Co.  v.  Central 
R.  R.  Co.,  5  Stew.  Eq.  756.  To  give  the  complainants  the  writ 
they  ask  would  be  to  deprive  the  defendants  of  the  right  to  exer- 
cise their  franchise,  and  this  court  would  thus  pronounce  a  judg- 
ment which,  in  its  practical  effect,  would  amount  to  a  judgment 
of  forfeiture.  No  judicial  tribunal  can  do,  by  indirection,  what 
it  has  no  authority  to  do  directly. 

But  I  think  it  should  be  said,  in  addition,  that  if  the  defend- 
ants have  been  guilty  of  a  breach  of  their  statutory  duty,  their 
misconduct  has  not  resulted  in  legal  injury  to  the  complainants. 
The  complainants  are  not  consumers  of  the  gas  furnished  by  the 
defendants ;  no  contract  relations  exist  between  them  and  the 
defendants,  and  so,  if  the  defendants  are  not  performing  the 
whole  measure  of  their  statutory  duty,  their  delinquency  does  the 
complainants  no  harm.  That  provision  of  the  statute  which 
prescribes  the  quality  of  the  gas  which  corporations  organized 
under  it  shall  supply,  was  obviously  designed  for  the  benefit  and 
protection  of  such  persons  as  should  become  consumers  of  their 
gas,  and  such  persons  are  the  only  persons  who  can  be  injured 
by  its  violation.  Its  violation  invades  no  right  of  the  complain- 
ants and  deprives  them  of  nothing  which  the  law  secures  to  them ; 
consequently  it  cannot  be  made  the  basis  of  any  sort  of  judicial 
relief  to  them. 

For  all  these  reasons  the  complainants'  application  must  be 
denied,  with  costs. 
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Matthew  Suydam,  administrator  <fec.  of  Catharine  Stines, 

deceased, 

V. 

William  I.  Babtedo  and  Gtoyn  D.  McCoy. 

1.  Where  two  or  more  executors  receive  the  estate  of  their  testator  jointly, 
and  afterwards  file  a  joint  account,  they  stand  jointly  liahle  to  the  persons  en- 
titled to  the  estate  for  all  the  account  shows  to  be  in  their  hands. 

2.  A  court  of  equity  has  jurisdiction  over  the  accounts  of  executors  and 
administrators,  and  over  suits  to  enforce  the  rights  of  legatees  and  next  of  kin. 

3.  In  cases  where  the  liability  of  an  executor  or  trustee  rests  wholly  on  the 
ground  of  his  negligence,  the  appropriate  remedy  to  enforce  such  liability  is 
by  bill  in  equity. 


On  final  hearing  on  bill  and  answer  and  proofs  taken  in  open 

court. 

Mr.  John  S.  Voorhees,  for  complainant. 

Mr.  Charles  T.  Oowenhoven.  for  defendant  Bastedo. 

Van  Fleet,  V.  C. 

The  facts  which  give  rise  to  this  suit  may  be  summarized  as 
follows :  By  the  will  of  Catharine  Stines,  deceased,  her  executors 
were  directed  to  safely  invest  $2,500,  and  pay  the  interest  thereof 
to  Sarah  Ann  Higgins  during  her  life,  and  on  her  death  to  di- 
vide the  principal  among  her  six  sons.  The  will  was  admitted 
to  probate  June  3d,  1871,  and  letters  testamentary  granted  thereon 
to  the  defendants,  William  I.  Bastedo  and  Goyn  D.  McCoy. 
They  were  the  persons  nominated  as  executors  in  the  will.  The 
defendants  filed  a  joint  account  as  executors,  September  10th, 
1872,  which  was  afterwards,  on  the  1st  day  of  October  follow- 
ing, allowed  and  confirmed  by  the  orphans  court  of  Middlesex 
jounty.  The  defendants  charged  themselves  in  their  account 
with  $6,240.71,  and  prayed  allowance  for  $6,126.20,  showing  a 
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balance  in  their  hands  of  $114.51.     Among  the  items  appearing 
on  the  credit  side  of  their  account  is  one  stated  in  this  wise : 

"  Specific  legacy  to  Sarah  Ann  Higgins,  invested  in  accordance  with  will, 
$2,500." 

This  item  was  put  down  as  a  disbursement,  and  it  was  allowed 
as  such,  but,  obviously,  only  for  the  purpose  of  showing  what 
residue  remained  in  the  hands  of  the  executors  for  distribution 
among  the  residuary  legatees.  The  account  shows  plainly  on  its 
face  that  the  executors  had  jointly  received,  and  had,  at  the  time 
their  account  was  allowed  and  confirmed,  in  their  joint  custody, 
sufficient  estate  of  their  testatrix,  after  the  payment  of  her  debts 
and  the  expenses  of  the  administration  of  her  estate,  to  pay  all 
the  legacies  given  by  her  will,  including  that  given  to  Sarah  Ann 
Higgins  and  her  six  sons.  By  an  order  made  by  the  orphans 
court  of  Middlesex  county,  on  the  24th  of  March,  1885,  the  de- 
fendant Bastedo  was  discharged  from  office,  and  his  co-executor 
removed,  and  the  complainant  appointed  administrator  with  the 
will  annexed,  in  their  place.  The  defendants  have  failed,  after 
demand,  to  pay  over  the  $2,500,  and  this  suit  is  brought  to  com- 
pel them  to  do  so.  They  have  neither  paid  the  money  nor  of- 
fered to  deliver  and  surrender  to  the  complainant  any  security  or 
evidence  of  indebtedness  representing  the  $2,500.  Bastedo  alone 
defends.  He  says  that  he  has  never  had  possession  of  the  $2,500, 
nor  any  part  of  it,  nor  has  he  ever  had  any  control  over  it,  but 
that  it  has  always,  since  its  receipt,  been  in  the  possession  and 
under  the  control  of  his  co-executor. 

The  fact  on  which  Mr.  Bastedo  rests  his  claim  to  immunity 
from  liability  is,  as  a  matter  of  law,  without  the  least  efficacj  as 
a  defence.  In  this  state  the  doctrine  is  firmly  established  that 
where  two  or  more  executors  receive  the  estate  of  their  testator 
joiut.y,  and  afterwards  file  a  joint  account,  they  stand  jointly 
liable  to  the  persons  entitled  to  the  estate,  for  all  the  account 
shows  to  be  in  their  hands,  no  matter  what  may  have  been  the 
fact  as  to  the  actual  custody  of  the  estate  when  they  accounted,  or 
what  arrangements  they  may  have  subsequently  made  among 
themselves  as  to  its  custody.     Laroc  v.  Douglass,  2  Beas.  308  ; 
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Schenck  v.  Schenck,  1  C.  E.  Gr.  174-.  This  doctrine  is  the 
natural  offshoot  or  sequence  of  that  salutary  principle  which  de- 
clares that  a  trustee  who,  by  the  exercise  of  reasonable  care  and 
diligence,  can  prevent  the  loss  of  the  trust  estate,  but  who,  neg- 
lecting his  duty,  stands  by  and  allows  his  co-trustee  to  get  pos- 
session of  the  trust  property  and  to  waste  it,  shall,  as  the  conse- 
quence of  his  negligence,  be  answerable  for  the  whole  loss. 

There  can  be  no  doubt,  in  view  of  this  rule,  that  Mr.  Bastedo 
is  liable  for  the  fund  in  question.  It  is  equally  clear  that  his 
liability  is  enforceable  in  this  court.  The  jurisdiction  of  this 
court  over  the  accounts  of  executors  and  administrators  and  over 
suits  to  enforce  the  rights  of  legatees  and  next  of  kin  is  now  sc 
firmly  established  by  repeated  adjudications  as  to  be  beyond  dis- 
pute or  doubt.  Frey  v.  Demarest,  1  C.  E.  G-r.  236.  In  cases 
where  the  liability  of  the  person  sought  to  be  charged  rests 
wholly  on  the  ground  of  his  negligence,  the  orphans  court  has 
no  jurisdiction,  but  the  appropriate  remedy  is  a  bill  in  equity. 
Duncan  v.  Davison's  Exr.,  13  Stew.  Eq.  535. 

The  complainant  is  the  proper  person  to  sue.  Sarah  Ann 
Higgins  is  still  alive.  Under  the  will  she  has  no  right  to  the 
possession  of  the  principal  of  the  fund,  and  her  sons  have  no 
right  to  demand  payment  of  the  principal  until  after  her  death, 
but  the  complainant,  by  virtue  of  his  appointment  as  the  succes- 
sor of  the  defendants,  became  entitled  to  receive  and  recover  all 
the  property  and  assets  of  the  testatrix's  estate,  and  to  maintain 
all  proper  actions  for  the  recovery  of  the  same.  Reo.  p.  781  § 
129.     His  right  to  maintain  the  action  is  clear. 

The  complainant  is  entitled  to  a  decree,  with  costs. 
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Sarah  Kutcher  et  al. 

i 

V. 

RoswELL  C.  Williams  et  al. 

Judgment  creditors  sold  all  the  real  and  personal  estate  of  their  debtors, 
partners  in  the  grocery  trade.  One  of  the  plaintiffs  bought  all  and  carried  on 
the  trade  for  six  months,  when  he  sold  all  to  the  wives  of  the  partners,  who 
secured  the  price  first  by  chattel  mortgage  and  then  by  real  estate  mortgage. 
The  wives  employed  their  husbands  to  carry  on  the  trade  for  them,  giving 
them  their  board  and  clotliing. — Held,  that,  under  our  statutes  respecting  mar- 
ried women,  both  the  stock  of  goods  originally  purchased  and  all  the  increase 
in  that  stock  from  the  earnings  or  profits,  belong  to  the  wives  the  same  as 
though  they  were  single  women. 

Messrs.  CouU  &  Howdl,  for  complainant.s. 

Mr.  Philemon  Woodruff,  for  defendant  Williams. 

Bird,  V.  C. 

The  complainants  are  married  women.  Their  husbands  had 
been  engaged  in  the  grocery  business  as  partners,  and,  as  such, 
became  largely  indebted  to  different  persons,  who  recovered  judg- 
ments against  them.  These  judgment  creditors  levied  on  all  the 
real  and  personal  estate  of  the  partners  and  sold  it.  One  of  the 
creditors  purchased  both  j  the  purchase  included  the  stock  of 
goods  with  which  they  were  carrying  on  the  grocery  business. 
After  such  purchase  he  conducted  the  same  business  for  about  six 
months  in  the  same  place  in  which  the  partners  had.  At  the 
expiration  of  that  period  he  sold  all  the  stock  of  goods  which  he 
then  had  to  the  complainants,  the  wives  of  the  defendants'  debt- 
ors, for  $3,041,  taking  as  pay  from  them  a  chattel  mortgage  on 
the  same  goods  for  $3,000,  and  cash,  it  is  alleged,  though  not  es- 
tablished, for  the  $41.  Still  later,  the  same  judgment  creditor, 
who  had  also  purchased  the  land,  sold  and  conveyed  it  to  the 
complainants.  He  then  accepted  a  mortgage  on  the  land.s  for  the 
$3,000,  surrendering  the  chattel  mortgage. 
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When  the  wives  bought  the  goods  they  made  an  arrangement 
with  their  husbands  that  the  husbands  should  take  charge  of  and 
conduct  the  grocery  business  for  them,  for  doing  which  the  wives 
were  to  give  them  their  board  and  clothing.  The  wives  agreed 
between  themselves  that  they  would  take  $1  each  day  from  the 
business  for  their  own  use,  independent  of  the  business.  From 
time  to  time  the  stock  in  trade  has  increased  in  quantity  and  value, 
which  increase  has  arisen  from  the  profits  of  the  business  only. 

Some  time  after  the  business  had  been  thus  conducted  one  of 
the  judgment  creditors,  whose  claim  had  been  unsatisfied,  issued 
an  alias  execution,  levied  upon  the  goods  on  hand,  and  was  about 
to  offer  them  for  sale,  when  all  further  proceedings  were  re- 
strained by  injunction.  Shall  this  injunction  be  made  perpetual 
is  the  question  now  before  me  ? 

The  solution  of  this  question  depends  upon  the  proper  solu- 
tion of  the  question.  Whose  trade  or  business  was  it  that  the  hus- 
bands were  carrying  on  ?  Our  statute  authorizes  married  women 
to  receive  real  or  personal  estate  by  purchase,  gift,  grant,  devise, 
descent,  bequest,  or  in  any  other  manner,  and  also  ftirther  pro- 
vides : 

"  That  the  wages  and  earnings  of  any  married  woman  acquired  or  gained  by 
her,  after  the  passage  of  this  act,  in  any  employment,  occupation  or  trade  in 
which  she  is  employed,  and  which  she  carries  on  separately  from  her  husband, 
and  all  investments  of  such  wages,  earnings,  money  or  property,  shall  be  her 
sole  and  separate  property,  as  though  she  were  a  single  woman." 

It  will  at  once  be  seen  that  the  purchase  of  the  goods  and 
lands  by  the  wives  from  the  owner  who  had  purchased  at  sherift*'s 
sale,  was  lawful  unless  conceived  in  fraud.  But  fraud  must  be 
proved ;  none  has  been  shown  on  the  part  of  the  vendor.  Indeed, 
it  was  frankly  admitted  that  the  transaction  on  his  part  was 
nonest  in  all  respects.  Nor  is  there  any  proof  of  any  fraud  or 
fraudulent  intent  upon  the  part  of  the  vendees.  There  is  no 
direct  or  circumstantial  evidence  to  show  that  they  purchased  for 
their  husbands,  or  that  their  husbands  were  at  all  instrumental 
in  procuring  them  to  make  the  purchase.  There  is  nothing  in 
tlie  case  to  show  any  trust  whatever,  excepting  only  what  may  be 
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said  to  arise  from  the  fact  that  the  wives  made  an  arrangement 
with  their  husbands  by  which  the  husbands  were  to  manage  the 
business.  I  do  not  think  that  this  warrants  the  conclusion  that 
the  purchase  of  the  goods  and  land  was  in  trust  for  the  hus- 
bands. 

Nothing  appears  by  which  the  husbands  could  be  held  as  prin- 
cipals in  the  transaction,  as  they  could  be  if,  in  fact,  the  wives 
were  only  their  agents  or  trustees. 

But  then,  since  several  years  elapsed  since  the  purchase  and 
before  the  levy  now  sought  to  be  enforced,  there  are  other  goods 
there  in  the  room  of  many  which  had  been  sold,  and  also  a 
larger  quantity  of  goods  representing  the  profits  or  earnings  of 
the  business. 

This  new  supply  and  these  additions,  it  is  claimed,  are  subject 
to  this  levy.  If  there  had  been  no  increase  in  the  amount  of 
stock  or  goods,  in  value  or  otherwise,  then,  I  think,  under  our 
statute,  which  gives  the  right  to  a  married  woman  to  receive  real 
or  personal  estate  by  purchase  or  otherwise,  it  would  be  difficult 
to  find  that  the  title  to  these  goods  is,  in  equity,  in  the  husbands. 
So  far  as  the  facts  go,  the  entire  transaction  is  no  more  than  the 
sale  of  the  goods  of  a  wife  by  her  husband,  and  the  purchase  of 
other  goods  by  him  for  her  with  the  money. 

But  it  is  insisted  that  there  were  earnings  in  this  trade  which 
were  also  employed  in  the  same  manner  as  the  original  invest- 
ment, and  that  such  earnings  are  liable  to  be  appropriated  to  the 
payment  of  the  husband's  debts.  This  insistment  is  placed  on 
the  charge  that  this  business  or  trade  was  not  the  business  or 
trade  of  the  wives  within  the  true  meaning  of  the  a«t  cited  above. 
The  act  gives  to  the  wife  her  wages  and  earnings  acquired  in  any 
employment,  occupation  or  trade  carried  on  separately  from  her 
husband.  It  is  important  to  observe  that  the  trade  must  be 
carried  on  separately  from  her  husband.  Was  this  trade  or  busi- 
ness carried  on  separately  from  the  husbands  ?  If  the  husbands 
were  in  the  employ  of  their  wives,  and  no  other  relation  existed 
between  them  with  respect  to  that  business,  then  the  law  is  not 
in  doubt  in  this  state.  I  think  that  the  case  of  Tresch  v.  Wirtz, 
7  Stew.  Eq.  1^4-,  affirmed  on  appeal  9  Id.  356,  makes  it  clear  that 
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such  relations  as  employer  and  employed,  and  principal  and  agent, 
may  exist  between  the  wife  and  her  husband  without  subjecting 
the  wife's  interest  in  the  undertaking  to  the  debts  of  the  husband. 

In  every  such  case  the  court  must  be  satisfied  that  the  trade 
or  employment  is  the  trade  or  employment  of  the  wife,  and  hon- 
estly carried  on  by  her  separately  from  her  husband.  I  think 
the  legislature  did  not  mean  that  the  employment  of  the  hus- 
band by  the  wife  necessarily  makes  the  trade  his  trade,  and 
that  all  the  earnings  thereof  are,  therefore,  his.  It  seems  to  me 
that  where  the  wife  embarks  in  business  and  chooses  to  employ  an 
agent  or  servant,  that  that  agent  or  servant  may  be  her  husband  as 
well  as  a  stranger.  The  fact  that  the  agent  is  the  husband  does 
not  make  the  trade  his,  any  more  than  the  employment  of  a  skilled 
accountant  by  a  banker  makes  the  business  that  of  the  account- 
ant, in  the  absence  of  any  trust,  rather  than  that  of  the  banker. 

But  the  interest  of  the  wife  in  the  trade  must  be  substantial, 
not  simply  nominal  or  mythical.  In  this  case  the  interest  of  the 
wives  was  substantial.  They  invested,  ultimately,  $3,000.  Cer- 
tainly without  them  no  business  or  trade  could  have  been  carried 
on  by  their  husbands,  overwhelmed,  as  they  were,  in  debt.  Now, 
after  the  fullest  consideration,  I  cannot  conclude  that  the  trade 
or  business  and  the  earnings  thereof,  are  not  within  the  statute. 
I  think  that  this  view  has  a  wise  public  policy  to  support  it.  It 
is  true  it  is  public  policy  to  encourage  the  payment  of  debts,  and 
to  that  end  to  discountenance  and  frustrate  all  fraud ;  but  that 
policy  has  equal  claims  to  our  regard  which  preserves  the  domes- 
tic relation  without  the  infraction  of  other  well-defined  rights. 
Hence,  I  conclude  that  where  the  wife  employs  her  capital  to 
establish  a  business,  it  is  not  fatal  to  the  enterprise,  in  case  she 
employs  her  husband  in  and  about  that  business,  even  though 
the  husband  be  largely  indebted. 

I  will  advise  that  the  injunction  be  made  perpetual.  The 
complainant  is  entitled  to  costs. 
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Charles  Percival 

V. 

Joseph  W.  Gale. 

After  a  mortgagor's  death  the  mortgagee  advanced  money,  at  various  times, 
to  his  widow,  who  was  his  administratrix,  and  also  the  guardian  of  his  infant 
Bon.  On  a  settlement  between  them  the  balance  due  from  the  widow  was  fixed 
at  $100,  which  she  agreed  should  be  added  to  the  $600  previously  due  on  the 
mortgage.  The  mortgagee  afterwards  assigned  the  mortgage  to  the  complain- 
ant for  $700,  and  the  widow  paid  interest  thereon  for  several  years.  After 
her  death  the  son,  wlio  had  meanwhile  attained  his  majority,  tendered  the 
complainant  $600  as  the  principal  due  on  the  mortgage,  which  he  refused  and 
began  to  foreclose. — Held,  that  as  between  the  assignee  and  heir-at-law,  since 
there  was  no  proof  that  the  mortgagor's  estate  had  received  the  benefit  of  the 
$100,  the  widow  had  no  power  to  add  that  amount  to  the  mortgage,  so  as  to 
increase  the  encumbrance  on  the  land  descended,  and  that  the  defendant's 
tender  was,  consequently,  valid. 


On  bill  to  foreclose. 

Mr.  Peter  L.  Voorhees,  for  complainant. 

Mr.  John  W.  Wartman,  for  defendant. 

Bird,  V.  C. 

This  bill  is  to  foreclose  a  mortgage.  The  only  question  is  as 
to  the  amount  due.  The  complainant  claims  $700  of  principal, 
while  the  defendant  insists  that  there  are  only  $600  due.  The 
defendant  made  a  tender  of  the  $600  before  suit.  He  tendered 
nothing  more,  and  now  insists  that  the  complainant  had  claimed 
that  $700  was  the  principal  for  a  long  time,  and  that  he  had 
paid  interest  on  that  sum  in  excess  for  six  years  six  months  and 
eight  days,  so  that  the  amount  of  the  interest  for  that  period  on 
the  $100  was  more  than  the  interest  due  on  the  $600  at  the  time 
of  the  tender.  In  other  words,  considering  the  amount  thus 
paid  in  excess  under  a  misapprehension,  there  were  only  $600 
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due  when  the  tender  was  made.     At  or  before  the  filing  of  the 
answer  the  same  amount  was  paid  into  court. 

The  bond  and  mortgage  were  given  by  Budd  D.  Grale  to  W. 
W.  Bogartt,  who  afterwards  assigned  them  to  the  complainant. 
Bogartt's  testimony  makes  it  very  plain  that  the  mortgage  was, 
at  one  time,  actually  reduced  from  $1,300  to  $600.  After  it 
was  so  reduced  the  mortgagor  died.  His  widow  became  the 
administratrix  of  his  estate.  After  the  mortgage  was  so  reduced 
in  value,  Bogartt  says  that  he  advanced  money  to  the  administra- 
trix, and,  in  settlement,  it  was  found  that  $100  were  due  to  him, 
to  secure  which  it  was  agreed  that  he  should  hold  the  said 
mortgage  for  $700  instead  of  for  only  $600.  It  appears  that 
he  received  that  amount  when  he  assigned  it. 

The  mother  of  the  defendant  was  not  only  administratrix  of 
the  estate  of  the  mortgagor,  but  was  also  guardian  of  her  son, 
the  defendant.  The  mother  died  in  February,  1883.  On  August 
4th,  1884,  the  defendant  became  of  age,  soon  after  which  he 
learned  of  the  amount  which  had  actually  been  paid  on  the 
bond. 

As  between  this  heir-at-law  and  the  assignees  of  the  mortgage, 
ought  the  claim  for  $700  to  be  enforced  ?  I  think  not.  I  be- 
lieve that  the  mortgagor  may  voluntarily  increase  the  amount 
due  upon  a  mortgage  in  the  manner  above  presented,  because  the 
land  he  is  burdening  is  his  ;  but  I  cannot  perceive  any  ground 
for  such  right  on  the  part  of  his  administratrix.  The  adminis- 
tratrix had  no  power  to  execute  a  mortgage  on  the  real  estate  of 
the  intestate.  She  did  not  own  the  land,  and,  in  that  capacity, 
had  no  interest  in  the  land.  Indeed,  except  in  case  of  debts 
Avhich  the  personal  estate  would  not  pay,  she  could  not  reach  the 
land  for  any  purpose,  and  then  only  through  an  order  of  the 
orphans  court. 

Nor  can  it  be  said  that  it  will  be  equitable  to  allow  this  $100, 
at  this  time,  because  the  estate  of  the  intestate  had  the  benefit  of 
it.  I  say  it  would  not  be  equitable,  because  there  is  no  sufficient 
proof  that  the  estate  had  the  benefit  of  it.  Besides,  the  pleadings 
are  not  fi-amed  to  raise  such  an  issue.  And  if  that  were  possible, 
under  tlie  circumstances  of  this  case,  I  think  the  court  should 
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wait  long  before  entertaining  the  question  at  all.  How  can  tliis 
heir-at-law  meet  such  an  issue  in  this  court  ?  How  can  he  be 
called  upon  to  answer  whether  or  not  that  $100  was  used  by  the 
administratrix  to  his  advantage  in  discharging  the  liabilities 
against  his  father's  estate.  The  orphans  court  was  the  tribunal 
to  raise  and  to  determine  that  question,  and  the  person  to  present 
It  was  the  administratrix  herself  upon  the  filing  of  the  account. 
And  as  to  the  proof,  what  is  it?  Most  uncertain.  There  is 
the  oath  of  the  mortgagee  that  he  advanced  the  money,  and  there 
the  proof  ends.  Whether  it  was  used  for  the  estate  or  not  in  no 
sense  appears.  Therefore,  to  decree  that  this  money  was  devoted 
to  the  interests  of  the  estate  would  be  making  a  decree  without 
any  proof  for  it  to  rest  upon.  Everyone  would  pronounce  such 
course  highly  inequitable. 

Was  the  tender  good  in  law  ?  As  I  understand  the  evidence, 
the  interest  had  been  paid  on  $700  until  May  1st,  1884,  and  that 
it  had  been  paid  at  this  rate  for  six  years  and  six  months  after 
the  mortgage  had  been  reduced  to  $600 ;  finding  as  I  have  above, 
the  interest  paid  in  excess  must  be  credited  upon  the  principal. 
The  interest  so  paid  amounted  to  at  least  $45.50,  which  would 
make  the  principal  due  May  1st,  1884,  $549.50.  On  October 
4th  following,  the  tender  of  the  $600  was  made,  at  which  time 
there  was  less  than  $19  interest  due,  making  the  whole  amount 
due  less  than  $568.50.  Therefore,  as  the  tender  was  made  with- 
out demanding  any  change,  or  without  any  other  condition  what- 
ever, and  as  the  only  ground  of  refusing  to  accept  it  was  that  it 
was  not  enough,  the  law  pronounces  the  tender  good. 

The  complainant  is  entitled  to  the  $600,  without  costs,  and 
the  defendant  is  entitled  to  his  costs. 

I  will  so  advise. 
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John  Kotivalinka 

V. 

Maeia  Geibel  et  al. 

1.  A  testator  gave  portions  of  his  real  estate  to  ids  widow  for  life  and  the  bal- 
ance to  his  children  in  fee,  with  a  power  to  his  executors  to  sell  at  their  dis- 
cretion, and  a  direction  to  divide  the  proceeds  of  sale  amongst  his  children. 
— Held,  that  the  executors,  having  exercised  their  discretion  and  made  sale, 
there  was  a  conversion,  and  that  the  proceeds  must  be  disposed  of  as  personal 
property. — Held,  also,  that  the  interest  of  the  children  in  the  portion  given  to 
them  in  fee  vested  at  the  death  of  the  testator  and  not  at  the  period  of  distri- 
bution;  and  that  half  of  the  portion  given  to  the  widow  vested  in  the  chil- 
dren in  case  of  the  marriage  of  the  widow,  at  the  time  of  such  marriage,  and 
the  balance  at  the  death  of  the  widow. 

2.  Notwithstanding  the  testator  first  said  he  gave  the  lands  to  his  children 
in  fee,  he  also  directed  his  executors  to  take  charge  of  the  share  of  one  of 
them  and  to  pay  her  the  proceeds  and  interest,  without  saying  anything  more 
as  to  the  fee. — Held,  that  in  this  case  the  fee  was  disposed  of,  and  that  the  tes- 
tator did  not  die  intestate. 


Mr.  T.  S.  Henry,  for  complainant. 
Mr.  Philemon  Woodi'uff,  for  defendant. 

Bird,  Y.  C. 

This  bill  is  for  the  construction  of  a  will.  The  testator  gave 
a  portion  of  his  real  and  personal  estate  to  his  wife,  to  be  held  by 
her  so  long  as  she  should  remain  his  widow,  and  in  case  of  re- 
marriage, then  only  one-half  of  the  real  estate  so  given  to  be 
enjoyed  by  her  during  the  term  of  her  natural  life.  The  balance 
of  his  estate  he  gave  to  his  three  children,  share  and  share  alike, 

"  To  have  and  to  hold  the  three  undivided  fourth  parts  of  my  said  real 
estate,  in  equal  portions,  and  to  their  and  to  each  of  their  heirs  and  assigns 
forever." 

He  directed  that  the  portion  of  his  estate  not  given  to  his 
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widow  should  go  to  and  be  equally  divided  among  his  three 
children, 

"To  have  and  to  hold  the  same  unto  my  said  three  children  from  and  after 
the  time  of  my  decease,  to  them,  their  and  each  of  their  heirs  and  assigns  for- 
ever, except  as  hereinafter  mentioned." 

He  then  provides  that  the  share  of  his  estate  given  to  his  daugh- 
ter Antouia  should  not  go  into  her  possession  but  should  be  re- 
tained by  his  executors,  to  be  held  by  them  for  the  benefit  of  An- 
tonia.  The  executors  were  directed  to  sell  any  part  of  the  real 
estate  so  given  to  Antonia  and  to  manage  her  estate. 

"  And  the  proceeds  arising  therefrom  shall  be  paid  over  to  my  daughter 
Antonia  half-yearly,  and  the  separate  receipt  of  my  said  daughter  therefor  to 
my  said  executors  shall  be  a  sufficient  discharge  to  them  in  that  behalf,  and 
such  proceeds,  interests  and  profits  of  the  share  and  interest  of  my  said  daugh- 
ter Antonia  shall  be  paid  to  her  every  half  year  during  the  term  oJ  her 
natural  life." 

He  then  declares  that  if  any  child  should  die  leaving  l&w^ful 
issue,  that  in  such  case  the  issue  should  take  the  parent's  share,  but 
in  case  of  the  death  of  any  leaving  no  lawful  issue  him  or  her 
surviving,  then  the  share  of  the  one  so  dying  should  be  divided 
among  the  surviving  children,  equally.  He  then  appointed  his 
executors  and  empowered  them  to  sell  his  real  estate  upon  the 
request  of  his  wife,  or,  in  case  of  her  death  or  remarriage,  at  their 
own  discretion.  The  widow  and  the  three  children  are  still  liv- 
ing, and  the  estate,  real  and  personal,  has  all  been  converted  into 
money,  and  is  now  in  the  hands  of  the  executor  for  distribu- 
tion. 

I  am  asked,  first,  to  determine  whether  the  Money  realized 
from  the  sale  of  the  land  shall  be  treated  as  real  estate  or  as  per- 
sonal, in  the  distribution  thereof  In  other  words,  did  the 
authority  given  to  the  executors  to  sell  upon  a  request  in  writing 
by  the  widow,  or,  in  case  of  her  death  or  remarriage,  upon  their 
own  discretion,  work  an  equitable  conversion  ?  I  have  consulted 
a  gnjat  many  cases,  and  have  found  none  going  so  far  as  to  hold 
tliat  an  equitable  conversion  arises  in  case  a  sale  depends  upon 
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the  request  of  a  third  person,  or  upon  the  discretion  of  the 
executor  or  trustee,  until  the  request  has  been  made  or  the  dis- 
cretion has  been  exercised  in  making  a  sale.  But  I  think,  where 
the  testator  authorizes  a  sale  under  either  of  the  conditions 
named,  and  a  sale  is  made  accordingly,  conversion  is  complete.  In 
Wurts's  Mcrs.  v.  Page,  If,  C.  E.  Gr.  365,  375,  in  speaking  of  dis- 
cretionary powers  in  such  cases,  the  court  said :  "  The  real  prop- 
erty could  not  be  considered  as  converted  into  personal  property 
until  actmlly  sold."  In  White  v.  Hmoard,  Jfi  N.  Y.  ip,.,  10^,  the 
court  says  in  such  case  there  can  be  no  conversion  in  the 
"  absence  of  an  actual  sale."  Atwell  v.  AtweU,  L.  R.  {13  Eq.) 
SS;  Polley  v.  Seymour,  S  Y.  &  Coll.  (Exch.)  708;  Ex  parte 
Hardy,  30  Beav.  W6  ;  Weeding  v.  Weeding,  1  Johns.  &  H.  I^J^. 
I  am  next  asked  to  determine  when  the  gitl^  tak*:;  effect.  Do 
they  take  effect  before  the  period  of  distribution,  or  at  the  period 
of  distribution,  or  at  the  death  of  the  widow  ?  The  widow  re- 
married, and  so  took  only  one-fourth  of  the  real  estate  instead 
of  a  half,  and  the  three  children  took  the  three-fourths  from 
and  after  the  remarriage  of  the  widow,  during  the  term  of  the 
natural  life  of  the  widow,  and  the  testator  adds: 

"  And  from  and  after  the  death  of  my  said  wife,  to  have  and  to  hold  the  said 
real  estate,  and  the  whole  thereof  (as  well  as  the  said  one-fourth  part  herein- 
before given  to  my  wife  for  the  term  of  her  natural  life),  as  also  the  remaining 
three-fourths  thereof,  to  them,  my  said  three  children,  in  equal  portions,  share 
and  share  alike,  their  and  each  of  their  assigns  forever." 

Id  case  the  widow  did  not  remarr}"-,  he  gave  the  one-half  of 
his  lands  to  his  said  children,  to  have  and  to  hold  them  from  and 
after  the  time  of  his  decease.  Therefore,  had  not  the  widow 
married,  the  one-half  of  the  real  estate  would  have  vested  and 
taken  effect  in  the  children  at  the  death  of  the  testator.  But  the 
widow  did  marry,  and,  therefore,  the  preceding  clause,  which 
gives  three-fourths  to  the  children  and  their  heirs  and  assigns,  to 
hold  during  the  lifetime  of  the  widow,  and  after  her  death  the 
remaining  one-fourth,  must  be  applied  and  have  full  considera- 
tion. I  think  the  testator  intended  to  give  one-half  of  his 
estate  to  his  three  children  absolutely,  from  the  date  of  his  death, 
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excepting  only  the  share  to  Antonia,  who,  while  she  had  the  fee, 
had  the  rents  or  interest  only  through  trustees ;  and  in  case  of 
the  marriage  of  the  widow,  the  children  took  an  additional  one- 
fourth,  and  at  her  death  the  balance.  If  I  am  correct  in  this 
view,  then  the  three  children  had  a  vested  interest  in  possession 
of  one-half  of  the  real  estate  upon  the  death  of  the  testator,  and 
in  one-half  of  the  balance  or  one-fourth  of  the  whole  upon  the 
marriage  of  the  widow,  and  of  the  remaining  one-fourth  at  her 
death. 

But  it  is  said  the  land  has  been  sold  by  the  executor,  and  that 
he  now  holds  the  proceeds,  and  the  practical  question,  Who  is 
entitled  thereto  ?  still  remains.  If  I  am  right  in  my  judgment 
that  from  and  after  the  sale  of  the  land  the  proceeds  became  per- 
sonal estate  to  all  intents,  then  it  would  seem  that  the  distribu- 
tion must  be  made  as  personal  property  would  be.  And  yet  the 
will  must  be  the  guide.  I  think  the  order  of  distribution  has 
been  already  indicated.  I  cannot  conceive  of  any  authority  for 
changing  the  plain  meaning  of  the  testator.  As  to  half  of  the 
estate  the  interest  was  vested  upon  the  death  of  the  testator.  The 
children  were  then  entitled,  and  had  they  or  either  of  them  died 
before  a  sale,  there  can  be  no  doubt  but  that  the  proceeds  of  sale 
which  such  child  would  have  been  entitled  to  had  he  survived, 
would  devolve  upon  his  personal  representatives.  This  same 
observation  applies  to  the  interest  of  the  children  in  the  estate  at 
the  marriage  of  the  widow,  and  at  her  death.  Hence,  since  the 
children  are  all  living,  three-fourths  of  the  estate  in  hand  must 
be  divided  amongst  them. 

This  being  so,  I  am  next  asked  what  disposition  can  be  made 
of  Antonia's  share,  which  is  given  to  the  executors  or  to  the  sur- 
vivor for  her  use  and  benefit.  They  are  directed  to  manage  and 
control  her  interest,  and  to  pay  to  her  "  the  interest  and  proceeds  " 
half-yearly.  The  answer,  I  think,  is  plain.  The  executor  now 
surviving  must  take  charge  of  her  share,  safely  invest  it,  and  pay 
to  her  the  interest  half-yearly. 

The  testator  did  not  die  intestate  as  to  the  principal  of  which 
the  interest  is  payable  to  Antonia ;  it  is  given  to  her  in  the  same 
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words  that  the  principal  is  given  to  the  other  two,  and  at  her 
death  will  pass  to  her  next  of  kin. 

There  seems  to  be  nothing  to  prevent  a  distribution  of  the 
three-fourths  at  this  time,  as  above  indicated.  The  remaining 
one- fourth  must  be  paid  to  the  widow,  to  be  enjoyed  by  her  dur- 
ing her  natural  life.  If  necessary  to  its  safety,  security  will  be 
required  of  her.  I  am  asked  if  she  cannot  take  a  sum  in  gross. 
I  know  of  no  authority  for  so  advising.  As  the  period  of  dis- 
tribution of  that  fourth  is  after  her  death,  and  as  the  absolute 
vesting  of  the  interest  in  those  who  will  be  entitled  is  postponed 
until  after  that  event,  I  cannot  perceive  how  the  children  now 
living  can  consent  that  a  sum  in  gross  shall  be  paid  so  as  to 
bind  their  offspring  in  case  of  the  parent's  death  before  the  pe- 
riod of  distribution  under  the  will  shall  have  arrived.  It  seems 
to  me  most  plain  that  in  case  of  the  death  of  one  of  the  children, 
leaving  children,  such  children  will  be  entitled  to  the  proportion 
jf  the  one-fourth  which  the  parent  would  be  entitled  to  if  living. 


The  Ocean  Grove  Camp  Meeting  Association 

V. 

The  Commissioners  of  Asbury  Park. 

The  complainants  bored  in  their  own  land  for  water  over  four  handred  feet, 
and  procured  a  flow  of  fifty  gallons  per  minute  at  an  elevation  of  twenty-eight 
feet ;  the  defendants  then  sank  a  shaft  on  the  land  of  strangers,  but,  by  consent, 
to  a  depth  of  only  eight  feet  less  than  com  plain  ants' and  about  five  hundred  feet 
therefrom,  and  obtained  thirty  gallons  per  minute.  When  the  defendants'  well 
began  to  flow  the  complainants'  diminished  to  thirty  gallons  per  minute.  The 
defendants  propose  to  sink  other  shafts  still  nearer  to  complainants' — Held, 
that  an  injunction  will  not  be  granted  either  to  restrain  the  defendants  from 
sinking  other  wells,  or  to  command  them  to  clo.<e  the  one  already  sunk. 


Mr.  R.  Ten  Broeck  Stout,  for  complainants. 

Mr.  D.  Harvey,  Jr.,  and  Mr.  J.  F.  Hawkins,  for  defendants. 
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Bird,  V.  C. 

More  than  fifteen  years  ago  the  complamants  purchased  a  large 
tract  of  land  fronting  upon  the  ocean,  chiefly  for  the  purposes  of 
a  summer  resort  to  exercise  the  right  of  worship.  The  enterprise 
has  so  grown  that  in  winter  it  has  a  population  of  about  five 
thousand,  and  in  summer  of  ten  thousand  or  fifteen  thousand. 
The  authorities  soon  discovered  that  to  preserve  the  good  health 
of  the  residents  and  visitors  it  was  absolutely  necessary  to  im- 
prove their  water-supply  and  sewerage  system.  To  do  this  they 
bored  for  water,  and  at  the  depth  of  over  four  hundred  feet 
struck  water  which  gave  them  a  flow  of  fifty  gallons  per  minute, 
at  an  elevation  above  the  surface  of  twenty-eight  feet.  This 
they  carried  into  the  city  by  means  of  pipes,  and  supplied  there- 
with about  seventy  hotels  and  cottages.  They  also  applied  it  to 
the  improvement  of  their  sewerage  system.  The  volume  of 
water  thus  produced  continued  to  flow  undiminished  in  quantitj- 
and  with  unabated  force  until  the  action  of  the  defendants  now 
complained  of,  and  to  restrain  which  the  bill  in  this  cause  was 
filed. 

The  commissioners  of  Asbury  Park,  a  corporate  body,  pur- 
chased a  large  tract  of  land  immediately  north  and  adjacent  to 
the  tract  owned  by  Ocean  Grove.  Under  their  management  this, 
too,  has  become  a  famous  seaside  resort.  Its  population  is  equal 
to,  if  not  greater,  at  all  times,  than  that  of  Ocean  Grove.  The 
authorities  saw  a  like  necessity  for  an  increased  supply  of  whole- 
some water.  They  entered  into  a  contract  with  others,  a  portion 
of  these  defendants,  to  procure  for  them  water  by  boring  in  the 
earth.  These,  their  agents,  sank  several  shafts  to  the  depth  of 
o\  er  four  hundred  feet  without  satisfactory  success.  One  shaft 
yielded  about  four  gallons  to  the  minute,  and  another,  which 
yielded  the  most,  only  nine.  All  of  these  wells  were  upon  the 
land  and  premises  of  the  Asbury  Park  Association,  It  became 
evident,  and  is  manifest  to  the  most  casual  observer,  that  these 
wells  would  not  supply  the  volume  of  water  needed.  It  was  also 
manifest  that  the  experiment  to  procure  water  by  digging  upon 
their  own  land  had  been  quite  reasonably  extended,  although  not 
so  complete  as  to  satisfy  the  mind  that  they  cannot  obtain  water 
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on  their  own  premises  as  well  as  elsewhere,  since  it  is  in  evidence 
that  there  are  two  wells  on  their  premises,  sunk  by  individ- 
uals, which  produce  fifteen  gallons  each  per  minute,  being  as 
much  in  quantity  as  they  procure  from  the  well  which  is  com- 
plained of. 

Failing  in  their  efforts  upon  their  own  premises  they  go  else- 
where, on  the  land  owned  by  individuals,  and,  procuring  a  right 
from  individual  owners,  sink  a  shaft  upon  the  public  highway, 
near  to  the  land  of  the  complainants,  and  within  five  hundred 
feet  of  the  complainants'  well.  This  bore  extended  to  the  depth 
of  four  hundred  and  sixteen  feet,  within  eight  feet  of  the  depth 
of  complainants'  well.  At  this  depth  they  secured  a  flow  of 
water  at  the  rate  of  thirty  gallons  per  minute,  and  the  supply 
from  the  complainants'  well  was  almost  immediately  decreased 
from  fifty  gallons  to  thirty  per  minute.  The  diminution  in 
water  was  immediately  felt  by  many  of  those  who  depended  for 
a  supply  from  this  source  in  Ocean  Grove. 

The  Asbury  Park  authorities  propose  to  sink  other  wells  still 
nearer  the  well  of  the  complainants.  This  bill  asks  that  they 
may  be  prohibited  from  so  doing,  and  that  they  may  be  com- 
manded to  close  the  well  already  opened,  which,  it  is  alleged,  is 
supplied  from  the  same  source  that  the  complainants'  well  is 
supplied  from. 

The  complainants  are  first,  in  point  of  time.  They  are  upon 
their  own  land  and  premises.  They  procure  water  from  their 
own  soil  to  be  used  in  connection  with  their  said  premises,  in 
the  improvement  and  beneficial  enjoyment  of  their  occupation. 

In  this  they  have  exercised  an  indefeasible  and  unqualified 
right.  It  matters  not  whether  the  water  which  they  obtain  is 
from  a  pond  or  underground  basin,  or  only  the  result  of  percola- 
tion, or  from  a  flowing  stream.  The  defendants  went  from  their 
own  land  upon  the  land  of  strangers,  and  obtained  permission 
to  bore  for  water,  and  there  sink  their  shaft,  procuring  water 
from  the  same  source  that  the  complainants  procured  their  water, 
and  diverted  it  and  carried  it  to  their  premises,  three-eighths  of 
a  mile,  for  use. 

Can  they  be  resti'ained  from  doing  this  ?     A  very  careful  con- 
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sideration  of  a  great  many  authorities  leads  me  to  the  conclusion 
that  they  cannot  at  the  instance  of  the  complainant.  Angell  on 
Water  Courses  §§  109— 11^  inclusive  ;  Gould  on  Waters  %  S80  ; 
Ballard  v.  Tomlinson,  L.  R.  {S6  Ch.  Div.)  19 Jf, ;  Chnsemore  v. 
Richards,  7  H.  L.  (Jas.  -349;  5  H.  &  N.  982 ;  Acton  v. 
Blundell,  12  31.  &  W.  324.;  Chase  v.  Silverstone,  62  3£aine  175  ; 
Roath  V.  Driscoll,  20  Conn.  533 ;  Delhi  v.  Youmans,  45  N.  Y. 
362;  Goodale  v.  Tuttle,  29  N.  Y.  459;  Wheatley  v.  Baugh,  25 
Penna.  St.  528 ;  Frazier  v.  Brown,  12  Ohio  St.  294. 

The  courts  all  proceed  upon  the  ground  that  waters  thus  used 
and  diverted  are  waters  which  percolate  through  the  earth,  and 
are  not  distinguished  by  any  certain  and  well-defined  stream, 
and,  consequently,  are  the  absolute  property  of  the  owner  of  the 
fee  as  completely  as  are  the  ground,  stones,  minerals  or  other 
matter  to  any  depth  whatever  beneath  the  surface.  The  one  is 
just  as  much  the  subject  of  use,  sale  or  diversion  as  the  other. 
The  owner  of  a  mine  encounters  innumerable  drops  of  water 
escaping  from  every  crevice  and  fissure ;  these,  when  collected, 
interfere  with  his  progress,  and  he  may  remove  them,  although 
the  spring  or  well  of  the  land-owner  below  be  diminished  or 
destroyed.  So,  the  owner  or  owners  of  a  bog,  marsh  or  meadow 
may  sink  wells  therein,  and  carry  off  the  water  collected  in  them, 
to  the  use  or  enjoyment  of  a  distant  village  or  town,  although 
the  waters  of  a  large  stream  upon  the  surface  be  thereby  so  di- 
minished as  to  injure  a  mill-owner  who  had  enjoyed  the  use  of 
the  waters  of  the  stream  for  many  years.  Upon  these  principles 
there  can  be  no  doubt  but  that  every  lot-owner  in  Ocean  Grove 
or  Asbury  Park  could  sink  a  well  on  his  lot  to  any  depth,  and, 
in  case  one  should  deprive  his  neighbor  of  a  portion  or  all  of  his 
supposed  treasure,  no  action  would  lie.  A  moment's  reflection 
will  enable  everyone  to  perceive  that  such  conditions  or  contin- 
gencies are  necessarily  incident  to  the  ownership  of  the  soil. 

In  the  case  before  me  there  is  no  proof  that  the  waters  in 
question  are  taken  from  a  stream,  and  I  have  no  right  to  pre- 
t^ume  that  they  are.     The  presumption  is  the  other  way. 

It  seems  to  be  my  very  plain  duty  to  discharge  the  order  to 
ghow  cause,  with  costs. 
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GUABANTEE  IbUST  AND  SaFE  DEPOSIT  COMPANY 

V. 

Richard  S.  Jenkins  et  al. 

1.  The  master  struck  off  the  premises  to  the  solicitor  of  complainant,  who 
signed  the  conditions  as  "  attorney,"  and  afterwards  directed  the  master  to 
report  the  sale  in  the  name  of  another. — Held,  that  the  defendant  could  not 
object  to  this  in  the  absence  of  fraud. 

2.  At  the  sale,  a  certificate  of  taxes  was  produced  by  the  solicitor  of  com- 
plainant, showing  over  $2,100  of  assessments;  the  fact  was  announced  at  the 
same  time ;  it  is  insisted  that  there  were  less  than  $1,000  that  could  be  en- 
forced, the  rest  being  outlawed. — Held,  that  this  is  not  ground  for  setting  aside 
thesale,  it  not  appearing  that  any  one  was  misled. — Held,  also,  that  the  pre- 
sumption is  that  the  paper  was  produced  and  statement  made  for  a  proper 
purpose. 

3.  It  is  not  necessary  for  an  ofiBcer,  in  making  sale  of  lands  under  the  order 
of  a  court,  to  attempt  to  describe  the  improvements  thereon. 

4.  The  defendant  had  taken  a  title  to  the  mortgaged  premises  in  four  differ- 
ent parcels,  all  contiguous,  and  all  occupied  and  used  by  him  as  a  city  home 
or  residence ;  the  premises  were  sold  as  one  parcel ;  the  decree  directed  the 
sale  of  all,  and  so  did  the  writ,  without  more ;  the  defendant  had  full  knowl- 
edge of  the  facts,  and  asked  for  and  had  three  adjournments,  without  request- 
ing that  the  lands  be  sold  in  parcels. — Held,  that  such  sale  is  valid. 

5.  The  several  lots  and  improvements  cost  the  defendant  over  118,000  ;  they 
sold  for  $8,500 ;  several  witnesses  have  testified,  and  their  judgment  is  that 
the  property  is  worth  $9,500  at  a  forced  sale  for  cash ;  the  taxes  and  costs, 
which  are  admitted  to  be  liens,  are  over  $1,000.- -fleW,  that  the  statute  which 
requires  the  court  to  be  satisfied  that  the  highest  and  best  price  that  the  prop- 
erty would  bring  in  cash,  has  been  complied  with. 


Bill  to  foreclose.     Petition  to  set  aside  master's  sale, 

Messrs.  Bergen  &  Bergen,  for  petitioner. 

Mr.  S.  P.  Jones,  contra. 

Bird,  V.  C. 

A  bill  was  filed  to  foreclose  a  mortgage  given  by  the  defend- 
ant Richard  S,  Jenkins.     A  final  decree  was  taken  and  an  exe- 
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cution  issued,  directed  to  a  master,  who  advertised  the  property 
advertised  therein  for  sale.  After  three  adjournments,  which 
were  made  at  the  request  of  Mr.  Jenkins,  the  property  ■w^as  sold 
for  $8,500.  It  was  struck  off  to  S.  P.  Jones,  the  solicitor  of  the 
complainant,  who  signed  the  conditions  in  his  own  name,  adding 
"attorney."  He  afterwards  directed  the  sheriff  to  report  the 
sale  as  made  to  one  Cohen.  The  confirmation  of  this  sale  is 
objected  to — 

Mrst  Because  the  property  was  struck  off  to  the  solicitor  of 
the  complainant,  and  the  report  of  sale  made  to  Cohen,  who  did 
not  bid.  I  think  there  is  nothing  substantial  in  this  objection, 
standing  alone  and  unattended  by  any  fraud.  It  does  not  occur 
to  my  mind  that  any  of  the  circumstances  shows  a  combination 
which  could  in  anywise  injure  the  defendant. 

Second.  Because  it  was  given  out  at  the  sale  that  the  property 
would  be  sold  subject  to  taxes,  besides  interest  and  costs.  The 
amount  of  taxes  named  as  assessed  against  the  property  was 
$2,127.10,  made  up  of  the  assessments  for  all  the  period  from 
1875  to  1884,  inclusive.  I  cannot  understand  that  the  defendant 
sufifered  from  what  was  said  or  done  in  this  particular.  The 
conduct  of  the  master  and  of  the  complainants'  solicitor  is  sus- 
ceptible of  two  constructions,  possibly — a  good  and  a  bad  one. 
They  may  have  designed  to  impose  upon  bidders  the  impression 
that  there  were  very  large  assessments  against  the  property,  and 
thereby  hinder  fair  competition.  If  this  were  established  by  the 
testimony  I  would  be  obliged  to  advise  that  the  sale  be  not  con- 
firmed. But  they  may  have  intended  to  present  all  the  facts  to 
bidders  in  order  to  prevent  any  imposition  and  to  secure  a  fair 
sale,  which  view  I  am  bound  to  accept  unless  the  testimony  is 
quite  conclusive  to  the  contrary. 

The  presumption  of  law  is  that  the  conduct  of  the  party  com- 
plained of  is  honest  and  right  until  the  contrary  appears.  The 
complainants'  solicitor  procured  from  the  receiver  of  taxes  a  cer- 
tificate of  the  taxes  assessed  against  the  defendant,  and  produced 
it  at  the  sale,  and  from  such  certificate  made  the  announcement 
of  the  assessments  against  the  defendant  on  this  property.  This 
3ertificate  shows  the  assessment  for  each  year.     Was  it  for  an 
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honest  or  a  dishonest  purpose  ?  It.  seems  to  me  that  they  would 
have  concealed  the  truth  and  would  not  have  come  with  the 
record  in  their  hands  had  they  intended  or  desired  to  obtain  any 
advantage  over  the  defendant.  It  is  said  an  advantage  was 
obtained  because  the  taxes  from  1875  to  1879,  inclusive,  were 
no  longer  liens  because  five  years  had  elapsed,  the  period  of 
limitation  fixed  by  the  charter  within  which  the  taxes  could  be 
enforced,  and  that  the  announcement  was  calculated  to  deceive 
or  mislead.  As  I  have  intimated,  had  the  announcement  not 
been  accompanied  by  the  production  of  the  certificate,  there  would 
have  been  more  force  in  this  objection  to  confirmation.  But  it 
seems  to  me  that  an  honest  purpose  would  prompt  a  complainant 
to  do  what  was  done  in  this  case.  He  stated  the  whole  amount 
of  the  assessments,  and  produced  a  certificate  of  the  record  there- 
of which  could  be  seen  and  read  by  every  one  interested.  It 
does  seem  to  me  that  this  is  consistent  with  a  fair  endeavor  to 
procure  a  sale,  which  the  court  would  confirm,  for  the  highest 
and  best  price,  and  especially  so  when  it  is  considered  that  quite 
a  large  balance  remains  due  upon  the  mortgage,  and  that  the  de- 
fendant has  hitherto  been  unable  to  discharge  it.  It  was  fair  to 
bidders,  for  they  could  judge  for  themselves  what  proportion  or 
what  amount  of  the  taxes  upon  the  certificate  had  been  dis- 
charged by  force  of  the  limitation  contained  in  th^  charter. 

Besides,  it  does  not  appear  that  any  person  was  in  any  wise 
misled,  or  that  any  one  hpsitated  or  refused  to  bid  because  of  any- 
thing that  was  said  or  done  respecting  the  taxes.  This  consid- 
eration, I  think,  is  very  important,  where  an  effort  is  made  t(^ 
have  the  court  reject  a  judicial  sale  upon  the  ground  of  alleged 
fraud.  I  do  not  say  what  would  be  the  duty  of  the  court  in  case 
the  fraud  should  be  established,  and  it  still  appears  to  be  doubt- 
ful whether  the  complaining  party  was  injured  or  not,  but  where 
the  presumption  of  honesty  has  not  been  overthrown,  I  think 
the  court  is  not  only  justified  but  obliged  to  take  into  account 
the  fact  that  fair  competition  to  the  fullest  extent  was  not  inter- 
fered with. 

I  am  referred  to  Bentley  v.  Heintze,  6  Stew.  Eq.  4.05,  as  an  au- 
thority sustaining  the  objections  made  to  confirmation   on  the 
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ground  now  under  consideration,  but  in  that  case  fraud  was  not 
only  proved  beyond  question,  but  a  party  interested,  and  who  in- 
tended to  bid,  was  not  only  deterred  from  bidding  but  from  at- 
tending the  sale.  Hackensack  Water  Company  v.  De  Kay,  9  Stew. 
Eq.  S48,  was  also  pressed  upon  my  attention.  If  what  was  said 
or  done  in  reference  to  the  assessments  in  the  case  before  me  be 
as  alleged,  as  I  think  is  proved,  then  the  case  to  which  I  am 
referred  sustains  the  views  which  I  have  expressed  rather  than 
otherwise,  for,  in  the  language  of  that  case,  the  announcement 
was  "equivalent  to  a  notice  to  purchasers  of  what  claims  might 
be  made  against  the  title  he  conveys,  and  amounts  to  nothing 
more."  And  so,  likewise,  it  is  insisted  that  the  case  of  Kirkpat- 
rick  v.  Corning,  11  Stew.  Eq.  234-,  ^4-9,  sustains  the  resistance 
now  made  to  this  confirmation.  In  that  case  the  charge  was  that 
fraud  was  not  only  planned  but  perpetrated,  and  all  that  re- 
mained was  for  an  olhcer  of  the  court  and  his  coadjutor  to  reap 
the  profits  of  it.  This  the  court  determined  to  inquire  into. 
There  the  fraud  was  perfectly  manifest  if  the  allegations  made 
should  be  established. 

Third.  Because  the  advertisement  of  the  sale  described  the 
premises  to  be  sold  as  lots,  without  mentioning  the  improvements 
upon  them.  I  think  this  is  not  a  good  objection  to  confirmation. 
If  the  price  at  which  the  lots  were  sold  were  grossly  inadequate, 
then  the  want  of  a  fiill  description  of  the  premises,  besides  courses 
and  distances,  might  properly  be  an  element  of  consideration ; 
but,  until  that  fact  is  established,  it  seems  to  me  it  would  be  a 
very  dangerous  doctrine  to  hold  that  a  judicial  sale  is  not  lawftil 
because  the  officer  failed  to  describe  all  the  improvements  upon 
the  land ;  for  if  it  be  a  question  of  description,  then  the  question 
would  inevitably  follow,  How  describe  and  to  what  extent  charact- 
erize this  or  that  structure?  and  the  courts  would  be  involved 
more  extensively  in  determining  whether  the  eflPort  of  their  officers 
at  describing  were  successftil  or  not,  than,  without  such  effi)rt,  in 
determining  whether  a  sale  was  fair  or  not,  by  leaving  all  persons 
interested,  including  bidders,  to  judge  of  those  things  for  them- 
selves. It  is  conceded  that  the  officer  in  this  case  has  faithfully 
pursued  the  description  of  the  property  contained  in  the  writ. 
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In  this  I  think  he  was  justified  by  what  I  understand  to  be  the 
invariable  practice  in  such  cases.  But,  in  my  judgment,  on 
this  point  the  defendant  ought  not  to  be  heard  at  this  stage  of 
the  cause.  The  decree  was  entered  thus  describing  the  property 
and  directing  its  sale.  The  execution  commanded  the  sheriff  to 
sell  the  property  by  such  description ;  the  officer  advertised  it 
as  he  was  bidden  to  do,  adhering  to  the  language  of  the  writ ; 
for  more  than  two  months  public  notice  was  given  in  five  or  more 
places,  and  for  four  weeks  in  two  of  the  newspapers  of  the  county ; 
the^'defendant  himself  applied  for  and  obtained  three  adjoui'nments 
of  the  sale  thus  advertised,  without  uttering  a  word  of  complaint 
or  attempting  to  show  to  the  court  that  he  would  suffer  in  his 
estate  by  a  sale  under  such  notices.  He  lived  in  the  house  that 
was  about  to  be  sold  with  the  lots,  and  is  chargeable  with  the 
fullest  knowledge  of  all  that  had  been  done  in  the  orderly  and 
r^ular  progress  of  the  cause,  and  it  seems  to  me  he  is  now  beyond 
all  question  estopped  from  lifting  up  his  voice  against  what  has 
been  done,  when  he  neglected  so  many  earlier  opportunities  to 
have  the  error  (if  error  it  be)  corrected  without  prejudice  or  hard- 
ship to  others. 

Fourth.  Because  the  premises  were  advertised  to  be  sold  in  lots 
and  were  really  sold  in  the  lump  as  one  parcel.  The  master  did 
not  give  notice  that  he  would  sell  the  premises  in  parcels.  His 
language  is  "all  the  following-described  town  lots,  tracts  and 
pieces  of  land  situate  "  &c.,  then  describing  them  by  metes  and 
bounds.  The  dwelling-house  was  upon  one  lot.  The  defendant 
had  purchased  three  other  lots  adjoining,  one  on  each  side,  and 
one  in  the  rear.  These  he  had  improved  and  adorned  as  part 
and  parcel  of  his  homestead,  and  in  all  respects  treated  the  four 
as  one.  And  that  they  should  be  offered  as  one  and  not  in  four 
different  parcels,  in  the  belief  that  there  might  be  other  gentle- 
men of  similar  tastes,  it  seems  to  me  will  not  surprise  any  person 
disinterested.  It  is  said  that  if  Johnson  v.  Garrett,  1  C.  E.  Gr. 
31,  be  followed,  this  sale  cannot  stand.  Cases  are  only  followed 
when  they  are  very  similar,  or  the  analogy  is  so  strong  as  to  draw 
the  mind  inevitably  after  them.  In  that  case  the  auditors  were 
required  to  sell  only  so  much  of  the  debtor's  lands  as  would  be 
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necessary  to  discharge  the  obligation,  instead  of  doing  wliich  they 
sold  the  whole.  Such  a  sale  the  courts  could  not  uphold.  In 
principle,  Vanduyne  v.  Vanduyne,  1  C  E.  Gr.  93,  is  not  unlike  the 
preceding  one.  In  that  case  the  court  simply  decided  that  it  is  the 
duty  of  the  officer  to  sell  only  so  much  land  as  is  necessary  to  raise 
and  satisfy  the  judgment  and  costs.  There,  as  in  this  case,  there 
were  different  parcels  of  land  with  this  difference,  that  one  was 
separated  entirely  from  the  others,  and  they  were  sold  together, 
and  the  defendant  sought  to  set  the  sale  aside  because  of  that  fact, 
but  in  that  he  did  not  succeed.  The  importance  of  that  case  in 
the  present  judgment  will  more  fully  appear  when  we  consider 
the  next  point  raised.  The  case  of  Corles  v.  Lashley,  2  Mo- 
Cart.  116,  is  also  relied  on.  In  that  case  there  were  different 
tracts  of  land,  and  the  court  said  the  general  rule  is  that  if 
the  land  is  plainly  divisible  it  should  be  sold  in  different  parcels, 
so  as  to  secure  the  highest  price.  But  the  facts  of  that  case  are 
so  radically  different  as  to  remove  it  from  all  influence  in  the  con- 
sideration of  this,  except  so  far  as  the  general  principle  is  appli- 
cable, wliich  none  pretends,  for  a  moment  to  question. 

Fifth.  Because  the  price  realized  was  so  grossly  inadequate  as 
to  justify  the  court  in  refusing  to  confirm  the  sale.  Under  this 
branch  of  the  case  I  must  be  guided  by  legislative  enactment. 
The  provision  is — 

"  That  no  sale  of  mortgaged  premises  shall  be  confirmed  by  the  court  or 
further  proceedings  had  until  the  court  or  such  judge  is  satisfied  by  evidence 
that  the  property  has  been  sold  at  the  highest  and  best  price  the  same  would 
then  bring  in  cash."     P.  L.  of  1880  p.  255. 

My  judgment,  therefore,  must  be  controlled  by  the  evidence, 
which  settles  one  way  or  the  other  the  inquiry,  Have  the  premi- 
ses in  question  been  sold  for  the  highest  and  best  price  that  the 
same  would  then  bring  in  cash  ?  Upon  this  point  affidavits  have 
been  submitted.  Mr.  Harned,  on  behalf  of  the  defendants,  bid 
$8,000,  and  intimated  he  was  instructed  not  to  go  beyond  that, 
which,  although  not  conclusive,  is  of  some  value.  The  de- 
fendant Mr.  Jenkins  says  that  he  paid  $8,400  for  the  lot  on 
vrhich  the  building  stands,  in  1868 ;  that  he  improved  the  lot  at 
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a  cost  of  $544,  and  the  house  at  a  cost  of  $6,000.  He  now  esti- 
mates the  house  and  lot  upon  which  it  stands,  independent  of  the 
three  lots  1  >-  ight  afterwards,  at  $12,000.  For  one  of  the  adjoin- 
ing lots  he  paid  $1,600,  and  now  values  it  at  $2,000.  For  the 
other  lot,  fronting  on  the  same  street,  he  paid  $2,400,  and  now 
values  it  at  $3,000.  The  remaining  lot  cost  him  $1,050,  and  he 
now  values  it  at  $1,500. 

On  behalf  of  the  complainant  affidavits  were  also  presented. 
Ex-Sheriff  Calhoun,  who  has  had  very  large  opportunities  to  im- 
prove and  ripen  his  judgment,  says  he  would  consider  $10,000 
an  outside  price  at  sheriff's  sale.  Joseph  Butcher,  a  contractor 
and  builder,  and  the  owner  of  real  estate,  says  that  $10,000 
would  be  a  fair  price  for  the  property  at  private  sale,  but  refused 
to  intimate  its  value  at  a  forced  sale,  for  cash.  John  C.  Rogers, 
also  a  building  contractor,  says  that  $10,500  would  be  a  fair  price 
at  private  sale,  but  refiises  to  give  an  estimate  of  what  it  would 
probably  bring  at  a  forced  cash  sale.  Lewis  B.  Humphreys  values 
it  at  $12,000  at  private  sale,  and  $10,000  as  a  fair  price  at  a  forced 
sale.  D.  Somers  Risly,  an  owner  and  dealer  in  real  estate,  thinks 
it  worth  $10,000  at  private  sale  and  $8,500  at  a  sheriff's  sale. 
Jonathan  Burr  thinks  $9,000  would  be  a  fair  price  at  a  sheriff's 
sale.  Simon  T.  Reeigels  says  $10,000  would  be  a  fah-  price  at 
sheriff's  sale.  Samuel  Rudderow  speaks  to  the  same  effect, 
while  Mr.  Reed  says  $9,500.  These  witnesses  are  not  only  men 
of  respectability  but  of  large  experience,  and  their  testimony 
aids  the  court  greatly.  Taking  their  testimony  as  a  whole,  the 
highest  and  best  price  which  could  be  obtained  for  this  property 
at  a  forced  sale,  for  cash,  is  about  $9,500. 

If  to  this  $9,500  be  added  the  amount  which  is  admitted  to  be 
a  prior  lien  for  taxes  and  interest  and  costs  thereon,  in  all  over 
$1,300 — and  it  is  plain  that  the  premises  were  sold  for  the  high- 
est and  best  price  which  they  would  then  bring — the  require- 
ments of  the  statute,  to  all  intents,  have  been  complied  with,  yet 
the  defendant,  with  great  earnestness,  insists  that  the  premises 
will  sell  for  more  at  a  resale.  But  no  one  has  offered  more,  and 
no  pretence  is  made  that  any  one  can  be  produced  who  will  offer 
more.    This  is  important.    Vanduyne  v.  Vanduyne,  1  C.  E.  Gr.  93. 
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Nor  is  there  any  assurance  that  the  price  already  bid  and  the 
costs  to  be  incurred  and  interest  to  accrue  will  be  secured  to  the 
complainant.  I  cannot  disregard  this  consideration,  since,  in 
refusing  to  confirm  a  sale  with  security,  at  which  the  com- 
plainant has  realized  a  large  sum,  though  not  all  its  claim,  the 
court  would  take  great  risks.  Clearly,  therefore,  the  complain- 
ant might  suffer  by  a  resale,  in  which  case  the  defendant  would 
also  be  the  loser.  Hence,  the  proceeding  having  been  regular, 
the  sale  fair  and  free  from  fraud,  as  I  have  found,  every  presump- 
tion is  in  favor  of  the  application  to  confirm  the  sale  on  the 
ground  that  the  statute  has  bewi  complied  with.  This  presump- 
tion has  not  been  overcome  or  shaken  in  the  least. 

I  will  advise  that  the  motion  not  to  confirm  the  report  of  sale 
be  denied,  with  costs,  and  that  the  report  be  in  all  things  con- 
firmed. 


Gilbert  D.  Drew  et  aL 

V. 

Samuel  L.  Drew  et  al. 


1.  An  agreement  by  an  infant  to  accept  a  pecaniarj  consideration  in  lien  of 
dower  is  not  a  bar  to  a  claim  for  dower. 

2.  But  she  cannot  claim  dower,  and  enforce  the  payment  of  a  promissory 
note  given  to  secure  such  consideration. 


Mr.  T.  Simonson  and  Mr.  M.  Bosenkrans,  for  complainants. 
Mr.  L.  Van  Blarcom,  for  Mrs.  Martha  L.  Drew. 
On  bill  for  partition. 

Bird,  V.  C. 

Gilbert  Drew,  husband  of  said  Martha,  was  the  owner  of  lands 
in  fee  simple.  He  entered  into  a  contract  of  matrimony  with 
said  Martha,  before  the  marriage  was  solemnized,  and  also 
entered  into  an  agreement  reciting  the  fact  that  such  marriage 
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oontract  had  been  made,  and  also  reciting  the  fact  that  he  had 
executed,  and  was  about  to  deliver  to  her  his  promissory  note  for 
$2,000,  payable  one  year  after  his  death,  in  consideration  of 
said  marriage,  for  and  in  consideration  of  which  said  marriage 
and  said  note  the  said  Martha  covenanted,  promised  and  agreed 
that  she  would  not,  in  any  wise,  interfere  or  meddle  with  his  real 
or  personal  property  then  or  afterwards  to  be  acquired,  and  that 
she  would,  in  lieu  thereof,  receive  the  said  promissory  note,  and, 
if  required,  would  execute  a  release  of  dower  and  all  right,  claira 
or  demand  of  dower  in  or  to  any  lands  or  personal  property  of 
which  the  said  Gilbert  was  then  possessed,  or  became  thereafi^er 
possessed,  or  die  seized  of.  The  agreement  was  executed  under 
their  respective  hands  and  seals ;  the  note  was  executed  and 
delivered  according  to  the  terms  of  the  agreement.  Both  bear 
date  November  21st,  1877.  The  note  was  delivered  to  Martha; 
she  held  it  during  the  lifetime  of  her  husband,  and  still  holds  it. 
The  Imsbaad  died  in  January,  1885,  leaving  several  children 
and  the  said  Martha  him  surviving,  and  leaving,  also,  a  last  will 
and  testament,  in  which  he  alludes  to  the  said  agreement,  speaks 
of  it  as  a  marriage  settlement  made  with  her  before  marriage, 
and,  in  addition  thereto,  gives  her  a  sewing  machine.  He  de- 
vised to  his  children,  naming  them,  being  parties  to  this  suit, 
all  his  real  estate.  This  bill  is  filed  for  a  partition  of  all  that 
real  estate. 

The  said  Martha  is  a  party  defendant  to  this  suit.  The  bill 
charges  that  by  force  of  the  said  agreement  and  the  acceptance 
of  the  said  note  by  her,  she  has  no  interest,  as  the  widow  of  the 
said  Gilbert,  in  any  of  the  lands  of  which  he  died  seized.  She 
answers  the  said  bill,  repudiates  the  contract,  insists  upon  her 
dower  in  the  said  lands,  and  also  claims  the  right  to  enforce 
against  the  estate  of  the  said  Gilbert  the  said  note. 

At  the  time  of  making  said  contract  and  solenmizing  said 
marriage  the  said  Martha  was  under  the  age  of  twenty-one  years. 
She  claims  such  protection  as  her  minority  affords  under  the  law. 
There  is  no  proof  that  either  her  parents  or  a  guardian  of  the 
infant  was  present  consenting  to  the  contract.  The  complain- 
ants' counsel  insists  that  section  13  of  the  married  women's  act 
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{Rev.  p.  636)  is  applicable  to  this  case.  It  provides  that  all 
contracts  made  between  persons  in  contemplation  of  marriage 
shall  remain  in  full  force  after  such  marriage  takes  place. 
Clearly,  this  can  only  refer  to  such  contracts  as  are  not  void  nor 
voidable.  The  widow  now  seeking  to  avoid  her  contract  on  the 
ground  of  infancy,  the  question  is,  Can  she  do  so  ?  The  statute 
respecting  dower  expressly  provides  that  if  any  deed  or  convey- 
ance for  jointure  be  made  before  marriage,  and  during  the  infancy 
of  the  feme,  or  be  made  after  marriage,  in  either  case  the 
widow  may,  at  her  election,  forego  and  waive  such  jointure,  and 
demand  and  have  her  dower.  It  also  provides  that  in  case  any 
such  deed  fail,  through  any  defect,  to  be  a  legal  bar  to  dower, 
and,  the  widow  availing  herself  of  such  defect,  demands  her 
dower,  then  the  interest  conveyed  by  any  such  deed  shall  cease. 
Rev.  p.  322  §§  12,  13.  The  settlement  in  this  case  sought  to  be 
made  a  bar  to  dower  is  not  by  deed  or  conveyance  of  any  lands, 
and  therefore  not  within  the  statute.  The  statute  is  referred  to, 
however,  fbr  the  purpose  of  showing  that  the  legislature  regarded 
infancy  a  good  plea  in  bar  of  any  such  settlement. 

In  this  case  it  is  claimed  that  although  the  settlement  is  not 
within  the  statute  and  not  a  legal  jointure,  since  lands  were  not 
the  subject-matter  agreed  upon,  yet  the  agreement  and  the  note 
constitute  an  equitable  defence  to  the  claim  for  dower,  notwith- 
standing the  infancy  of  the  Jennie.  I  can  see  no  equity  in  this 
case  springing  out  of  the  contract  itself,  nor  of  the  conduct  of 
the  parties  since  the  making  of  the  contract.  And  if  infancy  can 
be  set  up  as  contemplated  by  the  statute  as  a  bar  to  deeds  con- 
veying lands,  and  the  widow  be  permitted  to  have  her  dower,  I 
can  see  no  reason  for  the  court  to  interpose  and  declare  an  infant 
bound  by  her  contract  when  it  is  not  within  the  statute.  This 
view  is  consistent  with  the  decisions  in  this  court,  and  in  every 
other,  as  I  understand  them.  Glover  v.  Bates,  1  Atk.  4^9 ; 
Mitchell  V.  &mart,  3  Atk.  607,  612;  Corbet  v.  C&rbet,  1  Sim.  & 
8.  612. 

These  cases  also  settle  the  other  branch  of  the  case  set  before 
me,  viz.,  the  right  of  the  widow  to  hold  the  note  of  $2,000,  to 
collect  the  amount  due  thereon,  and  also  to  have  her  dower  in 
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the  lands  of  her  deceased  husband.  This  she  cannot  do.  Besides 
the  above  cases,  see,  also,  Camden  Mutual  Insurance  Co.  v  Jones, 
8  C.  E.  Gr.  171.  The  widow  must  elect,  within  ten  days  after 
a  copy  of  the  decree  in  this  case  shall  have  been  served  upon 
her,  which  she  will  accept,  dower  in  the  lands  of  which  her  hus- 
band died  seized,  or  the  amount  due  upon  said  note. 

In  my  opinion  the  lands  should  be  sold.  I  think  they  cannot 
be  divided  without  great  prejudice.  I  believe  the  rights  of  the 
devisees  are  not  in  dispute. 

I  will  so  advise. 


Benjamin  H.  Hutton's  Executobs 

V. 

Charles  Gordon  Hutton  et  al. 

A  testator,  doiaiciled  in  New  Jersey,  provided  in  his  will  that  whatever 
advances  he  might  make  in  his  lifetime  to  his  son  for  the  payment  of  the  sou's 
debts,  not  exceeding  $200,000,  would  be  found  charged  against  him  in  an  ac- 
count kept  by  the  testator,  and  should  be  deducted  from  the  son's  share.  He 
also  directed  that  those  charges  should,  in  no  event,  affect  the  portions  of  his 
other  legatees.  Those  advances  and  charges  amount  to  $120,000.  The  ex- 
ecutors have  filed  a  bill  in  this  court,  alleging  that  the  son  had  applied  to 
them  for  the  balance  (180,000)  of  the  |200,000,  and  praying  directions  as  to 
their  duties.  The  son,  who  resides  in  New  York,  where  a  large  portion  of  the 
estate  is,  afterwards  filed  a  petition  with  the  surrogate  of  New  York  city 
against  the  executors,  who  also  reside  there,  setting  forth  certain  debts  which 
he  owes,  and  asking  for  an  order  that  the  executors  pay  him  the  $80,000  to 
satisfy  those  debts.  The  other  legatees  resisted  that  application,  and  it  is  still 
undetermined.  They  have  also  filed  answers,  and  answers  by  way  of  cross- 
bill to  the  suit  pending  here,  protesting  against  the  proceedings  before  the 
New  York  surrogate. — Held,  that  as  the  domicile  of  the  testator  was  here,  and 
therefore  the  executors  must  account  here,  and  as  the  amount  of  the  residuum, 
from  which  the  $80,000  must  be  paid,  if  at  all,  is  not  yet  ascertained,  and  as 
the  shares  of  the  other  legatees  may  be  affected  by  the  executors  paying  the 
son  now,  this  court  will  enjoin  the  executors  from  paying  any  money  out  of 
the  residuum  until  after  its  amount  has  been  ascertained,  and  will  also  enjoin 
the  son  from  proceeding  in  the  foreign  tribunal  to  enforce  such  payment. 
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On  order  to  show  cause  why  an  injunction  should  not  issue  &c.- 

Mr.  F.  Frelinghiysen  and  Mr.  B.  Williamson,  and  3Tr.  A. 
P.  Whitehead,  of  New  York,  for  the  order. 

Mr.  S.  M.  Dickinson,  and  Mr.  J.  L.  Cadwalader,  of  New 
York,  contra, 

Bird,  V.  C. 

B,  H.  Hutton  made  his  last  will,  to  which  he  added  several 
codicils.  His  estate  was  large.  At  the  time  of  his  death  his 
domicile  was  in  New  Jersey,  in  which  state  he  owned  considerable 
real  estate.  He  also  owned  real  estate  in  New  York  a-nd  in 
France.  But  I  infer  that  much  the  larger  portion  of  his  estate, 
in  value,  was  personalty.  His  will  was  first  proved  in  the  state 
of  New  York  in  May,  1884,  and  in  New  Jersey  in  October  of 
the  same  year.  His  executors  resided  in  New  York,  and  there 
a  large  portion  of  his  personal  estate  was  found. 

His  executors  have  considered  it  necessary  to  the  proper 
settlement  of  the  estate  and  to  the  distribution  of  the  same  under 
the  will  against  the  legatees,  to  file  a  bill  in  this  court,  asking  for 
the  construction  of  the  will  and  codicils. 

The  testator  left  three  children,  one  son  and  two  daughters. 
One  of  the  questions  submitted  is  with  reference  to  the  rights  of 
the  son  under  the  will.  More  particularly  speaking,  it  is  with 
reference  to  his  rights  to  a  portion  of  the  residuum  of  the  estate 
at  this  time.  The  will  provided  for  the  disposition  of  the  residu- 
um.    In  one  of  the  codicils  the  testator  said : 

"  Having,  in  my  will,  made  provision  for  my  son,  and  my  son  having 
prayed  that  I  shall  advance  him  out  of  his  share  a  large  sum  of  money  to  en- 
able him  to  pay  off  certain  debts,  I  have  determined  to  advance  to  him  and 
for  his  account  such  sum,  not  exceeding  $200,000,  for  the  purpose  of  paying 
his  debts.  Therefore,  I  modify  subdivision  four  of  article  twelve,  which  re- 
lates to  my  son,  as  follows:  I  direct  my  executors  to  deduct  from  the  forty 
per  cent,  bequeathed  in  said  subdivision  for  the  use  of  my  said  son  and  his 
lieirs,  such  amount  as  shall  be  found  charged  on  my  books  of  account  under 
the  heading  '  Charles  Gordon  Hutton,  special  account.'  If,  at  the  time  of  my 
death,  all  the  debts  of  my  said  son  shall  not  have  been  paid,  and  there  shall 
be  charged  to  him  in  said  special  account  on  my  said  books  a  sum  less  than 
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$200,000  (and  not  otherwise),  I  hereby  direct  my  executors  to  deduct  from 
said  forty  per  cent,  a  sum  which,  when  added  to  the  amount  so  charged  to  my 
said  son  in  said  special  account,  shall  not  exceed,  in  the  whole,  the  sum  of 
$200,000,  and  to  apply  such  sum  to  the  payment  of  such  of  the  said  debts  as 
may  remain  unliquidated,  in  such  manner  and  proportion  as  my  said  son  shall 
designate." 

He  also  provided — 

"  In  no  event  shall  the  sum  so  charged  to  my  said  son  in  my  said  books  of 
account  be  deducted  from  or  otherwise  affect  or  impair  the  amounts  provided 
and  directed  in  and  by  my  said  will  to  my  wife  and  my  two  daughters  or  any 
of  the  other  legatees  (besides  my  said  son)." 

The  bill  alleges  that  the  complainants  are  informed  and  believe 
that  there  is  sufficient  real  and  personal  estate  to  enable  them  to 
pay  all  the  legacies  contained  in  said  will,  including  the  pro- 
visions for  the  said  son  and  his  family. 

The  testator,  in  his  lifetime,  advanced  to  his  son,  of  the  $200,- 
000  to  be  applied  to  the  payment  of  his  debts,  $120,127,  and 
caused  the  same  to  be  entered  and  charged  upon  his  books  of  ac- 
count as  a  debit  against  his  son,  so  that  there  remains  of  the 
$200,000  the  sum  of  $79,873. 

The  bill  alleges  that  the  complainants  have  no  special  knowl- 
edge as  to  the  amount  of  said  debts  which  were  then  in  existence, 
nor  as  to  the  amount  now  remaining  cliu^  upon  the  same,  nor  as 
to  the  persons  entitled  to  receive  payment  thereof,  nor  any  of 
the  facts  which  would  enable  them  to  make  adequate  and  proper 
application  to  the  payment  of  the  said  debts ;  and  it  further  al- 
leges that  they  would  willingly  pay  over  the  said  sum  of  $79,- 
873  in  accordance  with  the  directions  of  the  said  son,  if  they  were 
not  advised  that  there  was  a  reasonable  doubt  as  to  the  ap- 
plication of  such  payment,  that  is  to  say,  whether  or  not  all  the 
creditors  of  the  said  son  in  existence  when  the  said  third  codicil 
of  the  will  was  made,  had  not  a  vested  interest  in  the  said  sum, 
subject  to  the  discretion  of  the  said  son  as  to  the  manner  of  pay- 
ment, and  the  proportion  in  which  said  payments  should  be  made 
to  the  several  creditors.  The  bill  also  alleges  that  the  complain- 
ants are  ready  to  pay  the  income  arising  from  the  said  forty  per 
cent.,  and  that  they  regard  the  provisions  of  the  will  in  that  re- 
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sped  as  compulsory,  but  that  they  also  regard  the  provisions  of 
the  said  fourth  codicil,  as  set  forth,  as  admitting  of  the  construc- 
tion that  it  may  be  their  duty  to  apply  the  said  sums  to  the  main- 
tenance of  the  said  son  and  his  wife  and  children.  The  com- 
plainants ask  the  court  to  adjudge  whether  they  shall  pay  the 
said  sum  of  $79,873,  the  remainder  of  the  sum  which  they  are 
authorized  and  directed  to  apply  to  the  payment  of  the  debts  of 
the  said  son,  in  accordance  with  his  directions,  and  if  so,  in  what 
way  they  shall  pay  the  same  so  as  to  free  themselves  from  all 
liability ;  and  if  they  be  not  so  authorized  to  follow  his  directions, 
that  they  may  be  instructed  in  what  way  and  to  what  extent 
they  may  apply  the  said  sum  to  the  payment  of  the  said  debts. 

After  the  filing  of  this  bill  of  complainants,  which  was  filed 
January  5th,  1885,  the  said  son  applied  to  the  executors  for  the 
payment  of  the  said  sum  of  $79,873,  to  be  appropriated  to  the 
payment  of  his  debts,  which  they  declined  to  do.  The  son  then 
filed  his  petition  with  the  surrogate  of  the  county  of  New  York, 
in  which  he  set  forth  the  fact  that  $79,873  were  still  due  him, 
and  that  there  was  a  debt  due  from  him  in  the  sum  of  $14,000, 
and  that  judgment  had  been  entered  thereon  against  him  for  the 
sum  of  $15,970.96,  and  that  it  is  one  of  the  debts  contemplated 
by  the  testator,  and  that  the  said  son  then  and  there  designated 
said  debt  to  be  paid  in  full,  according  to  the  provisions  of  said 
will  and  codicil,  and  prayed  a  decree  against  the  said  executors  for 
the  payment  of  said  debt  and  judgment.  The  sisters,  as  residu- 
ary legatees,  appeared  and  resisted  all  proceedings  under  said 
petition,  before  the  said  surrogate.  The  surrogate  made  a  refer- 
ence but  has  not  yet  finally  disposed  of  the  question  involved. 

The  sisters  filed  their  answer  to  the  bill  of  complainants  iu  this 
court.  They  also  raise  certain  issues  by  way  of  cross-bill,  re- 
specting the  proceedings  before  the  said  surrogate  in  the  county 
of  New  York.  They  insist  that  no  such  proceedings  should  be 
had  in  a  foreign  tribunal,  and  more  particularly  so  as  no  step3 
have  been  there  taken  to  settle  the  estate  and  nothing  there  done 
except  proving  the  will  and  filing  an  inventory.  They  insist 
that  all  questions  involving  the  settlement  of  the  estate  should 
be  had  under  the  direction  of  this  court.  They  likewise  insi-t 
that  all  payments  of  legacies  and  division  of  the  residuum  shoul  ] 
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be  made  equally  between  them  and  the  said  son,  in  the  propor- 
tions directed  by  said  will,  and  upon  the  terms  and  conditions 
of  said  will  and  codicils,  and  that  no  preferences,  as  to  time, 
should  be  made  in  such  payments.  And  as  a  reason  for  deter- 
mining all  such  questions  in  this  court,  they  show  by  their  cross- 
bill that  the  domicile  of  the  said  testator,  at  the  time  of  his  death, 
was  in  New  Jersey,  and  that  said  executors,  as  such  executors 
and  trustees,  must  execute  the  said  trust  under  the  laws  of  this 
state,  and  that  for  the  faithful  execution  of  their  duties  are  thus 
amenable  to  the  laws  of  this  state. 

They  ask  by  their  cross-bill  that  the  said  executors  be  en- 
joined from  settling  or  disposing  of  the  said  estate  except  under 
the  directions  of  this  court,  and  especially  from  paying  any 
money  out  of  the  residuary  estate  until  such  accounts  are  had  as 
will  show  whether  there  be  any  residuary  estate  or  not,  and 
some  approximation  made  to  its  amount.  They  also  ask  that  the 
said  son  be  enjoined  from  taking  any  proceedings  against  the 
said  executors  to  compel  the  payment  of  any  moneys  out  of  the 
residuary  estate,  and  from  prosecuting  any  further  the  proceedings 
already  taken  before  the  surrogate  of  the  county  of  New  York. 
One  of  their  prayers  is  that  the  court  may  determine  whether 
any  of  the  residuary  estate  should  be  disposed  of  until  the  whole 
amount  of  such  estate  be  ascertained. 

The  son  answers  the  cross-bill,  denying  the  principal  allega- 
tions which  raise  the  disputed  questions,  admitting  that  the  peti- 
tion was  filed  by  him  with  the  surrogate  of  the  county  of  New 
York,  and  insisting  that  since  so  large  an  amount  of  the  estate  is 
in  New  York,  and  the  executors  reside  there,  as  well  as  himself, 
complete  justice  can  be  done  in  New  York  only,  and  cannot  be 
done  in  New  Jersey.  The  son,  by  answering,  submits  himself 
to  the  jurisdiction  of  this  court. 

The  question  involved  is  not  a  contest  between  different  tri- 
bunals for  the  mastery,  but  one  of  principle.  The  surrogate  of 
the  county  of  New  York  has  justly  recognized  this  fact  in  the 
deference  paid  this  court  by  awaiting  the  result  of  the  inquiry 
here. 

The  question  at  this  stage,  therefore,  is,  Will  it  be  proper  for 

30 
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this  court  to  restrain  the  executors  from  paying  any  portion  of 
the  supposed  residue  of  the  estate  until  the  whole  be  ascertained, 
unless  such  payments  are  made  in  equal  proportions  to  all  those 
who  are  entitled  thereto,  and  also  to  restrain  the  said  son  from 
proceeding  in  any  foreign  tribunal  to  enforce  such  payment? 

It  will  be  seen  that  the  contest  is  not  between  creditors  of  the 
decedent,  who  are  seeking  to  compel  satisfaction  of  their  claims  by 
the  aid  of  the  courts  in  the  country  in  which  they  reside  and  find 
assets  of  the  testator,  but  between  legatees  on  the  one  hand,  and 
a  legatee  and  the  executors  on  the  other. 

In  such  case  I  think  the  law  is  well  established.  The  testator 
had  his  domicile  in  New  Jersey  at  the  time  of  and  for  some  years 
prior  to  his  death.  The  court  of  the  domicile  is  the  forum  to 
which  the  legatees  under  a  will,  or  the  parties  entitled  to  the 
distribution  of  the  estate  of  an  intestate,  are  required  to  resort. 
Enohin  v.  Wylie,  10  H.  L.  Cas.  1 ;  8  Jur.  (K  8.)  897;  31  L.  J. 
{Ch)4D2;  10  W.  R.  If,67 ;  6  L.  T.  {N.  S.)  263;  3IaxwellY.  Cart- 
vyright,  L.  R.  {9  Ch.  Div.)  173;  Eng.  Rep.  {Moak)  10;  Wood- 
ruff \.  Schultz,  Jt.9  Iowa  ^30  ;  Price  v.  llace,  4,7  Wis.  23.  See, 
also,  a  collection  of  authorities  in  2^  Eng.  Rep.  {Moalc)  2^3 ; 
Leonard  v.  Putnam,  51  N.  H.  24-7 ;  Parsons  v.  Lyman,  20  N. 
Y.  103;  Trimble  v.  Dzieduzyiki,  57  Hotc.  Pr.  208 ;  2  Williams 
on  Em^s.  ""1301. 

The  question  which  underlies  all  others  in  this  controversy 
pertains  to  the  distribution  of  the  residuum  of  this  estate.  The 
authorities,  without  exception,  declare  that  such  distribution  is 
to  be  regulated  by  the  law  of  the  country  in  which  the  decedent 
was  domiciled  at  the  time  of  his  death.  But  it  is  said  that  this 
rule  of  law  is  not  infringed  when  a  foreign  tribunal  entertains 
proceedings  to  make  such  distribution,  provided  the  assets  be 
distributed  according  to  the  law  of  the  domicile  of  the  decedent. 
To  this  extent  the  law  may  be  very  plain,  but  of  that  I  do  not 
decide,  nor  is  it  necessary  that  I  should.  The  exact  question  in- 
volved is  not  in  that  direction.  The  assets  to  be  distributed 
have  not  been  ascertained,  nor  has  the  law  of  the  domicile  as  yet 
been  determined.  It  is  not  for  me,  nor  for  the  foreign  tribunal, 
to  decide  what  the  law  of  distribution  of  an  intestate's  assets  is. 
I  am  to  decide  whether  it  will  be  proper  to  consent  to  the  pay- 
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ment  of  a  portion  of  the  residuum  of  a  testator's  estate,  in  the 
interest  and  at  the  instance  of  one  of  the  legatees,  by  a  foreign 
court,  before  that  residuum  has  been  ascertained,  and  when  the 
executors  are  in  this  court  by  their  bill  asking  the  court  to  tell 
them  what  the  law  in  the  premises  is.  It  seems  to  me  that  ia 
such  case  the  opinions  of  the  learned  judges  relied  upon  do  not 
apply.  Those  cases  can  only  be  applied  with  safety  when  the 
law  of  the  domicile  is  settled  by  statute,  or,  in  the  particular,  by 
judicial  decision.  In  this  case  that  point  has  not  been  reached, 
and  I  most  respectfully  submit  that  no  court  can  deal  with  these 
assets  while  this  suit  is  pending,  without  the  risk  of  violating  the 
rule  of  law  above  cited,  or  of  doing  injustice  to  some  of  the 
parties  interested.  And,  to  avoid  the  force  of  this  view,  it  is 
urged,  with  great  confidence,  that  there  is  no  necessity  for  this 
bill  in  equity,  because  no  real  questions  are  involved.  But 
eminent  counsel  have  thought  diiferently.  And  on  this  point  it 
is  enough  to  say  that  while  the  bill  is  pending  it  should  be  re- 
garded as  a  very  important  matter  upon  the  question  of  distri- 
bution. Certainly,  if  it  be  so  unnecessary  the  legatee,  who  claims 
under  the  mil,  and  is  a  party,  should  show  that  fact  to  the  court, 
and  ask  to  have  the  bill  dismissed  before  adopting  independent 
proceedings  to  reach  the  assets,  wherev^er  they  may  be.  The 
principle  that  a  multiplicity  of  suits  is  to  be  avoided,  when 
practicable,  would  have  favored  and  sustained  his  asking  the  aid 
of  this  court,  by  petition,  in  this  cause. 

It  is  claimed  by  the  learned  counsel  for  the  son  that  injunc- 
tions are  not  allowed  in  such  cases,  unless  the  ends  of  justice  im- 
peratively demand  it.  It  is  also  claimed  that  a  decree  in  the 
suit  in  this  court  will  not  cover  the  whole  matter  in  dispute,  and 
since  that  is  so,  no  injunction  should  be  granted.  I  was,  at  first, 
strongly  inclined  to  think  that  the  testator's  wishes  could  be 
better  complied  with  by  refusing  an  injunction  and  allowing  the 
son  to  proceed  in  the  state  of  New  York,  since  the  testator  had, 
in  his  lifetime,  advanced  over  $120,000  towards  the  payment  of 
his  son's  debts,  and,  to  that  extent,  gave  the  son  an  advantage 
over  the  daughters;  but,  certainly,  that  cannot  be  my  guide. 
The  estate  must  be  administered  according  to  the  directions  of 
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the  will,  and  the  law ;  the  latter  would  not  permit  t  le  es 
to  favor  the  son  by  advancing  to  him  at  their  own  o^jtion 
bidding,  $79,873.50,  without  the  payment  of  a  f 
amount  to  the  daughters,  simply  because  the  testatoi  ,  ,j| 
in  his  lifetime  a  willingness  to  make  advances  to 
does  the  will  contemplate  any  such  payment,  but  sa 

"In  no  event  shall  the  sum  so  charged  to  my  said  son,  in  m  , 
account,  be  deducted  from  or  otherwise  affect  or  impair  the  an-  ^■ 
and  directed  in  and  by  my  said  will,  to  go  to  my  wife  and  my        '' 
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These  facts  and  principles  appearing,  and  two  oi 
calling  upon  the  court  to  aid  them  in  the  protec 
rights,  by  forbidding  the  son  to  do  what  the  exei 
call  upon  the  court  for  aid  in  resisting  his  doing,  th 
applied  to  his  benefit  the  sum  of  $16,000,  or  witho' 
ing  a  proportionate  amount  paid  to  them,  it  seem       ^^, 
the  case  of  injustice  contemplated  by  the  authorii      \^ 
arisen,  and  that  the  court  cannot  withhold  its  hand ; 
is  enough  to  warrant  interference,  whether  every 
pute  is  covered  and  can  be  settled  by  this  suit  or  nc 

I  think  it  may  well  be  said  that  an  accidental  iss 
such  as  has  been  raised  by  the  son  in  a  sister  state 
had  been  filed  in  this  court,  is  not  such  subject-n 
pute  as  should  bar  an  injunction  in  a  case  like  the       i  ^ 
has  created  the  issue  voluntarily,  upon  which  he 
That  issue  he  could,  with  the  utmost  propriety,  hf 
this  court  and  in  these  proceedings.     Most  plainly 
a  fact,  or  circumstance,  or  equitable  principle  in  hi, 
fore  the  surrogate  which  he  could  not  have  presen 
considered  in  this  court  under  tlie  proceedings  insti    ^  ^^^. 
the  executors,  asking  for  a  construction  of  the  will 
to  the  settlement  of  the  estate.    The  executors  saw  fi 
bill  in  the  court  of  chancery  of  New  Jersey,  wY 
doubtedly  proper,  since  this  was  the  domicile  of  tht 
since  all  his  personal  estate,  wherever  situate,  must 
of  under  the  will  according  to  the  laws  of  this  sta 
son  seen  fit  to  follow  the  executors  to  this  state,  t 
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.uat  complete  justice  would  have  been  done,  not  only 

Lim  and  his  creditors,  but  also  between  him  and  his 

h^^refore,  it  is  not  the  considei'ation  that  the  executors 

mg  to  pay,  nor  that  there  may  be  enough  of  the 

pay  the  amounts  contemplated,  nor  that  there  is  not 

a  foreign  tribunal  by  some  method  to  care  for  and 

••n  citizens,  either  as  legatees  or  creditors,  but  it  is 

;ition  that  injustice  will,  in  this  case,  inevitably  be 

r.)Aughters  by  the  inequality  of  the  act  in  paying  to 

•i  his  account,  $16,000,  or  any  other  sum,  without 

a  like  proportion.     In  such  case,  there  can  be  no 

•^  in  perfect  equality. 

•Tinciple,  that  equality  is  equity,  is  so  universal  and 
lat  neither  this  court  nor  any  other  can  well  allow 
irsue  this  independent  course  at  will,  without  ex- 
"ime  privilege  to  the  daughters  or  other  legatees  in 
5ew  York,  or  any  other,  or  in  any  foreign  country 
'ce  could  be  eflFected  and  assets  be  found, 
ut  think  that  the  spirit  of  the  foregoing  views  is 
' '  i  by  the  cases  of  Dupuy  v.  Wuiiz,  58  N.  Y.  566 ; 
'W,  J^7  Id.  389;  Wood  v.  Wood,  5  Paige  596; 
'bertson,  34.  N.  Y.  58^. 

56  that  the  order  to  show  cause  why  an  injunction 
ue  be  made  absolute. 


t;  Peter  Q.  Hoagland 

V. 

^BNELms  S.  See,  assignee  of  Zabriskie. 

accounting  and  discovery  alleges  that  in  ]  875  the  defendant 
■ssignee  for  the  benefit  of  the  creditors  of  an  insolvent,  and 
.e  had  filed  an  account  which  passed,  he  had  been  grossly 

filing  an  inventory,  and  in  paying  some  creditors  in  full,  tc 
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the  determent  of  complainant  and  other  creditors,  and  in  not  declaring  a 
dividend,  and  in  not  making  a  settlement,  and  in  squandering  the  estate  br 
needless  litigation  and  the  payment  of  exhorbitant  counsel  fees  and  for 
services  which  he  should  have  rendered  himself,  and  in  not  collecting  the 
claims  due  the  estate,  and  in  refusing  to  exhibit  his  books  ot  account  on  com- 
plainant's application.  — -SeZd,  that  a  demurrer  thereto  should  be  sustained,  on 
the  gound  that  the  orphans  court  has  jurisdiction  to  compel  the  defendant  tc 
discharge  his  duty  properly,  and  that  complainant  should  have  excepted  to 
defendant's  account  when  it  was  presented  to,  and  allowed  by  that  court. 


On  bill,  demurrer,  and  notice  to  strike  demurrer  from  the  files. 
Mr.  J.  J.  Bergen,  for  complainant. 
Mr.  E.  D.  Gillmore,  for  defendant. 

Bird,  Y.  C. 

The  bill  shows  that  Zabriskie,  being  insolvent,  made  an  as- 
signment for  the  benefit  of  his  creditors  under  the  statute  in 
such  case  made  and  provided,  in  October,  1875;  that  in  1878 
See  presented  his  first  account  as  such  assignee,  but  that  it  was 
not  recorded  until  the  year  1880,  and  after  the  filing  and  record- 
ing of  a  subsequent  account ;  that  the  first  account  was  duly  al- 
lowed by  the  orphans  court,  by  which  it  appears  that  he  charged 
himself  with  $455.30,  but  has  not  charged  himself  for  the  inven- 
tory nor  given  any  reason  for  not  doing  so ;  that  in  the  account 
filed  in  1880  he  charged  himself  with  the  balance  in  hand  of  $664.- 
74,  but  has  not  in  that  account  charged  himself  with  the  inven- 
tory, and  has  prayed  allowance  for  payments  to  creditors,  some 
of  which  are  in  full  for  the  amount  of  their  claims,  so  that  the 
balance  in  hand  for  distribution  has  been  largely  and  improperly 
reduced ;  that  the  said  See  has  received  large  sums  of  money, 
the  precise  amount  of  which  the  complainant  does  not  know ; 
that  he  has  never  made  or  declared  any  dividend ;  that  the  com- 
plainant has  frequently  applied  to  him  for  settlement  and  pay- 
ment of  what  is  due  but  that  See  has  neglected  to  come  to  a  settle- 
ment; that  See  has  mismanaged  the  estate  in  his  hands  by  needless 
litigation  and  the  payment  of  unusual  counsel  fees,  and  that  he 
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has  paid  other  persons  for  services  which  it  was  his  own  duty  to 
perform,  and  that  he  has  not  faithfully  collected  the  moneys  due 
to  him  as  such  assignee ;  that  See  refused  to  exhibit  his  books  of 
account  to  the  complainant  when  called  upon  by  him  for  that 
purpose,  and  charges  that  upon  a  full  accounting  enough  will  be 
found  in  the  hands  of  the  said  See  to  pay  all  lawful  claims  in 
full.     The  bill  prays  for  an  accounting  and  for  discovery. 

The  demurrer  is  for  want  of  equity  in  the  bill,  and  also  that 
the  account,  named  in  the  bill  as  ha\ang  been  presented  to  the  or- 
phans court  and  having  been  passed  upon  by  the  said  orphans 
court,  is  conclusive  upon  the  complainant. 

Motion  is  made  to  strike  this  demurrer  from  the  files  because 
it  is,  in  reality,  frivolous. 

Passing  much  that  was  said  upon  the  discussion,  I  will  notice 
the  principal  point  presented  in  support  of  the  bill.  It  was  that 
the  power  given  by  statute  to  the  orphans  court  is  inadequate  to 
effect  the  relief  which  the  complainant  is  entitled  to.  If  this  be 
so,  there  can  be  no  doubt  but  that  this  bill  has  been  properly  filed. 
Let  us  examine  the  case  ^vith  the  light  which  the  bill  itself,  the 
arguments  of  counsel,  the  statute  and  reason  shed  upon  it.  Ac- 
cording to  the  bill  and  the  insistment  of  counsel,  what  the  com- 
plainant desires  is  a  complete  accounting  and  a  dividend  of  the 
assets ;  this  he  insists  he  cannot  accomplish  in  the  orphans  court 
for  want  of  jurisdiction  in  that  court.  My  reading  of  the  stat- 
ute satisfies  me  that  the  remedy  in  the  orphans  court  is  not  so 
inefficacious  as  is  supposed.  The  eighth  section  (Rev.  p.  38)  pro- 
vides that,  at  the  first  term  of  the  court  succeeding  the  expiration 
of  the  time  fixed  for  filing  the  list  of  creditors  &c.,  and  disputed 
claims  are  settled  and  adjudicated,  the  assignee  shall  make  fair 
and  equal  dividends  among  the  creditors,  and  as  soon  as  may  be, 
and  not  exceeding  one  year  thereafter,  shall  render,  on  oath  or 
affirmation,  a  final  account  to  the  orphans  court  of  said  county, 
in  like  manner  and  upon  the  same  notice  to  creditors  and  others 
interested  as  is  directed  in  regard  to  administrators  and  executors ; 
it  also  provides  that  exceptions  may  be  filed  to  such  accounts,  and 
directs  the  manner  of  hearing  and  of  disposing  of  them. 

The  right  of  a  creditor  to  call   the  assignee  to  an  account  in 
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the  oi'phans  court  seems  to  be  most  ample  under  the  section  above 
referred  to.  But  it  is  insisted  that  although  this  may  be  so,  yet, 
since  this  court  has  concurrent  jurisdiction,  it  will  be  eminently 
l^roper  in  this  case  for  this  court  to  take  entire  control  of  the  cause. 
I  do  not  at  all  favor  such  view.  There  is  no  showing  of  fraud 
in  the  orphans  court,  or  under  color  of  tlie  proceedings  therein, 
which  would  justify  this  court  in  withdrawing  the  case  from  that 
court.  The  irregularities  in  presenting,  proving  and  passing  the 
accounts,  and  the  exorbitant  charges  by  way  of  fees  and  for  ser- 
vices, whether  to  counsel  or  to  other  persons,  set  forth  in  the  bill, 
are  all  clearly  within  the  province  of  the  orphans  court ;  and  if 
there  be  error  in  any  of  those  particulars  it  was  clearly  the 
duty  of  the  complainant,  as  it  was  his  right,  to  point  them  out  in 
the  orphans  court  by  way  of  exceptions  to  the  accounts  contain- 
ing them.  There  is  nothing  to  justify  him  in  allowing  these 
opportunities  to  pass  without  improving  them  to  make  investi- 
gation, and  then,  after  the  lapse  of  years,  to  come  into  this  court 
to  review  all  the  proceedings  of  the  court  below  and  to  correct 
the  supposed  delinquencies  of  the  defendant ;  it  would  require 
a  strong  case,  indeed,  to  excuse  such  negligence. 

The  other  point  raised  is  more  serious.  I  am  doubtful  whether 
the  orphans  court  can  compel  the  assignee  to  declare  and  make 
dividends.  The  complainant  alleges  that  he  has  frequently  re- 
quested the  defendant  to  declare  and  pay  him  his  proportion  of 
the  estate,  yet,  although  he  has  paid  other  creditors  their  claims 
in  full,  he  has  refused  to  pay  the  complainant  anything.  Mani- 
festly, this  is  highly  unjust  and  inequitable,  and  ought  not  to  be 
tolerated  without  sufficient  cause.  Can  the  person  who  is  in- 
jured or  aggrieved  obtain  redress  in  such  case  by  compulsory 
process  in  the  orphans  court  ?  It  was  very  strongly  urged  by 
comJ)lainant's  counsel  that  there  is  no  adequate  remedy  in  that 
court.  I  admit  that  there  is  much  force  in  what  was  said,  but, 
upon  the  whole,  conclude  that,  by  the  twenty-third  section  of  the 
act  respecting  assignments,  the  complainant  is  clothed  with  all 
the  power  essential  to  enforce  his  rights.  Under  that  section  the 
orphans  court  may,  from  time  to  time,  by  citation  and  attach- 
ment, compel  the  assignee  to  proceed  to  the  execution  of  the 
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duties  required  by  the  act  until  a  final  settlement  and  distribu- 
tion. Here  is  the  power  to  compel  both  settlement  and  distri- 
bution, and  to  employ  all  the  rigor  or  severity  known  to  any 
court  for  that  purpose.  If  this  provision  respecting  distribution 
means  anything,  it  seems  to  me  that  it  embraces  the  case  made 
by  the  complainant. 

I  will  advise  that  the  motion  to  strike  out  be  denied,  and  thai 
the  demurrer  be  sustained,  but  without  costs,  because  the  de- 
murrer was  not  certified  by  counsel,  which  omission  was  waived 
by  counsel  of  complainant. 


Henry  M.  Cox 

V. 

Anna  S.  Gruver  et  al. 


Lands  were  sold  by  a  third  person  to  defendant's  wife,  who  is  alleged  to  have 
purchased  with  the  husband's  money,  and  to  hold  the  premises  in  trust  for 
him.  Complainant  recovered  a  judgment  at  law  against  defendant  and  levied 
ou  the  premises  and  bought  them  at  the  sheriflf's  sale.  Thereafter  he  entered 
into  possession  and  attempted  to  occupy  and  cultivate  them. — Held,  that  this 
court  would  not  enjoin  an  action  of  trespass  brought  by  defendant's  wife 
against  him. 


On  motion  to  dissolve  injunction. 
Mr.  John  H.  Dahlke,  for  the  motion. 
Mr.  J.  O.  Shipman,  contra. 

Bird,  V.  C. 

The  complainant  recovered  a  judgment  against  the  defendant 
John  H.  Gruver,  upon  which  execution  was  issued,  a  levy  made 
by  the  sheriff  upon  the  lands  described  in  the  bill,  and  a  sale  made 


474  CASES  IN  CHANCEIiY.  [40  Eq. 

Cox  V.  Gruver. 

to  the  complainant,  which  was  perfected  by  the  delivery  of  the 
sheriff's  deed.  The  complainant  entered  upon  the  premises, 
claimed  possession,  and  commenced  cultivating  them.  Anna, 
the  wife  of  the  debtor,  brought  an  action  of  trespass  against  the 
complainant,  to  restrain  which  this  bill  is  filed.  Anna  and  her 
husband  have  answered.  The  bill  charges  that  although  the 
title  to  the  land  was  taken  in  the  name  of  the  wife,  the  considera- 
tion-money was  the  husband's,  giving  in  detail  many  circum- 
stances corroborative  thereof. 

The  answer  denies  every  material  allegation  in  the  bill,  an  ' 
insists  that  the  consideration  paid  was  the  wife's,  and  hers  oui) . 

I  would,  unhesitatingly,  advise  that  the  injunction  be  removed 
if  the  complainant,  should  he  prevail  in  his  defence  in  law,  could 
have  complete  relief  in  that  court.  That  the  question  of  fraud 
can  be  investigated  in  the  court  of  law  admits  of  no  doubt,  but 
it  is  quite  clear  that  the  remedy  in  this  case  is  in  equity.  Depue, 
J.,  in  Mulford  v.  Peterson,  6  Vr.  1^7,  says  :  "  Courts  of  law  and 
courts  of  equity  have  concurreut  jurisdiction  over  frauds,  under 
the  statute  concerning  fraudulent  conveyances.  In  cases  where 
the  legal  title  to  the  property  is  such  that  it  cannot  be  seized 
under  execution,  resort  to  equity  is  necessary,  as  where  the  legal 
title  has  never  been  in  the  debtor,  having  been  conveyed  by  a 
third  person  directly  to  another,  in  secret  trust  for  the  benefit  of 
the  debtor,  with  a  design,  fx-audulently,  to  secure  it  from  his 
creditors.  But  where  the  legal  title  has  been  in  the  debtor,  so  as 
to  be  subject  to  execution  at  law,  and  might  be  made  available 
for  the  satisfaction  of  the  debt,  if  the  fraudulent  conveyance  had 
not  been  interposed,  the  creditor  or  a  third  person  having  taken 
title  under  a  sheriff's  sale,  may  bring  ejectment,  and  avoid  the 
fraudulent  conveyance  by  proof  of  the  illegal  purpose  for  which 
it  was  made." 

As  is  stated  above,  the  title  passed  from  third  persons  directly 
to  the  wife,  who,  it  is  alleged,  holds  it  in  secret  trust  for  her  hus- 
band, the  debtor,  he  never  having  had  the  title  in  himself. 

In  such  case  where  does  the  complainant  stand  under  his 
judgment,  sale,  purchase  and  deed  from  the  sheriff?  Did  he 
purchase    anything?     Nothing    whatsoever.     The    proceedings 
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were  purely  legal,  while  the  interests  of  the  defendant  in  the 
property,  if  any  he  had,  were  purely  equitable,  which  cannot  be 
reached  by  proceedings  purely  legal.  His  sale  was  an  idle  and 
useless  ceremony.  His  judgment  could  only  be  enforced  by  the 
aid  of  this  court.  Evidently,  therefore,  the  complainant  prema- 
turely sought  to  take  possession  of  the  premises.  Could  he  have 
done  so  peaceably,  as  he  claims  he  did  ?  Judging  of  the  case 
from  this  standpoint,  it  would  seem  to  follow,  however  strong 
the  equitable  rights  of  the  complainant  may  appear  to  be,  that 
he  has  not  yet  so  far  established  them  against  the  legal  owner  of 
the  title  as  to  constitute  a  bar  to  an  action  of  trespass  by  such 
owner.  Where  the  legal  title  has  never  been  in  the  judgment 
debtor,  but  is  held  by  a  third  person  in  trust  for  him,  the 
creditor  can  take  no  proceedings  at  law  until  he  has  established, 
in  a  court  of  equity,  the  fact  that  the  title  is  so  held  in  trust ; 
nor  can  he,  until  such  event,  make  defence  at  law  under  any 
claim  of  title  on  his  judgment  against  any  proceedings  by  the 
person  holding  the  legal  title,  which  things  being  so,  this  court 
cannot  help  him  by  injunction  against  such  person  so  holding 
the  legal  title. 

I  will  advise  that  the  injunction  be  dissolved,  with  costs. 


Elizabeth  G.  Milleb 

V. 

Frederick  Miller. 


After  the  testimony  in  a  divorce  suit  has  been  taken,  and  the  pleadings  and 
proofs  submitted  to  the  court  for  final  determination,  the  complainant  may  be 
allowed  to  amend  her  bill  and  to  submit  further  evidence  so  as  to  obtain  a  de- 
cree for  permanent  alimony  in  case  she  ultimately  succeeds  in  obtaining  a  de- 
cree for  divorce. 


On  bill  for  divorce. 
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Mr.  W.  D.  Holt,  for  complainant. 

Mr.  G.  D.  W.  Vroom,  for  defendant. 

Bird,  V.  C. 

This  is  a  suit  for  divorce  brought  by  the  wife.  The  prayer 
of  the  bill  is  that  the  marriage  may  be  dissolved  according  to 
the  statute,  and  for  general  relief  Testimony  has  been  taken, 
and  the  pleadings  and  proofs  subndtted  to  the  court  for  final  de- 
termination. After  this  had  been  done,  the  complainant  asked 
leave  to  so  amend  her  bill  by  proper  allegations  and  a  proper 
prayer,  as  to  enable  her  to  submit  proofs  and  obtain  a  decree  for 
permanent  alimony,  in  case  the  principal  prayer  of  her  bill  should 
be  granted.  The  motion  so  to  amend  is  resisted  at  this  stage  of 
the  cause,  it  being  claimed  that  it  is  too  late  to  ask  such  a  favor 
of  the  court. 

In  support  of  this  resistance,  several  cases  were  cited,  which, 
upon  general  principles,  quite  clearly  support  the  defendant. 
But  we  are  now  dealing  with  a  case  in  which,  not  only  is  a 
married  woman  interested  in  a  controversy  with  her  husband, 
but  also  the  public,  to  some  extent ;  so  that  if  liberality  of  con- 
struction in  the  application  of  the  rules  respecting  amendments, 
in  order  to  settle  controversies  in  a  single  suit,  and  to  save  costs, 
can  in  any  instance  be  sustained,  it  would  seem  that  it  can  be  in 
this  case.  The  complainant,  in  case  this  application  should  be 
reftised,  could  move  to  dismiss  her  bill,  which  could  not  result  in 
any  advantage  to  the  defendant,  since  the  court  would  not  award 
him  costs  against  his  wife,  and  since,  also,  such  motion  would  be 
allowed,  undoubtedly,  ^vithout  prejudice  to  filing  a  new  bill. 
Hence,  from  a  practical  standpoint,  is  it  in  any  sense  the  duty  of 
the  court  to  compel  the  parties  to  incur  the  same  expense  which 
has  been  already  incurred  in  taking  the  testimony  again  upon  the 
principal  charge  in  the  bill  ?  One  thing  is  clear  to  every  person 
at  all  familiar  with  proceeding,  both  at  law  and  in  equity,  that 
is,  that  amendments  are  seldom  refused  at  any  time  before  final 
decree  when  they  become  necessary  to  make  complete,  and  to 
settle  finally  in  that  same  controversy,  all  the  rights  and  interests 
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of  the  respective  parties,  pertaining  to  that  controversy,  when 
such  amendments  can  be  made  without  prejudice.  In  this  case, 
if  the  complainant  is  entitled  to  the  decree  that  she  now  asks 
for,  she  then  may  also  be  entitled  to  a  decree  for  alimony ;  this  is 
a  right  that  she  ought  not  to  be  deprived  of,  nor  ought  she  to  be 
put  to  unnecessary  expense  or  delay  in  securing  it,  especially 
since  the  burden  of  that  expense  would,  probably,  fall  upon  the 
defendant  himself. 

But,  whatever  my  own  individual  judgment  may  be  as  to  the 
proper  practice,  I  think  the  court  of  errors  and  appeals  in 
Butler  v.  Butler,  11  Stew.  Eq.  626,  has  made  the  path  for  me  a 
very  plain  one.  In  that  case,  the  husband  filed  his  petition  for 
divorce.  The  cause  was  heard  ex  parte,  and  he  obtained  a  final 
decree.  Application  was  made  by  the  wife  to  open  the  decree  on 
the  ground  of  surprise  and  fraud.  The  decree  was  opened  and 
finally  reversed  by  the  same  court  which  granted  the  original  de- 
cree. The  wife  then  sought  to  become  the  actor,  and  to  have  the 
benefit  of  a  petition  in  the  same  cause  for  alimony.  This  the 
husband  resisted,  and  moved  to  have  his  own  petition  dismissed 
upon  the  payment  of  all  costs  and  charges  against  him.  The 
petition  of  the  wife  for  alimony  was  entertained,  and  the  motion 
of  the  husband  to  be  dismissed  was  refused.  It  was  found  that 
such  course  had  been  favored  in  England.  Schira  v.  Schira,  L. 
R.  (i  Prob.  &  Div.)  4-66.  It  was  said,  in  that  case,  that  so  to  do 
was  more  favorable  to  the  husband  in  saving  him  costs  than  for 
the  wife  to  commence  de  novo.  I  shall  advise  an  order  to  amend 
in  accordance  with  these  views. 
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Sarah  A.  Horr 

V. 

Nathan  Hoit. 

The  testator  said,  in  his  will,  that  if  any  of  his  children  filed  a  caveat 
against  the  probate  of  his  will,  he  should  pay  all  the  costs.  In  case  a  eaveat 
is  filed,  the  statute  authorizes  the  orphans  court  to  order  the  costs,  expenses 
and  counsel  fees  to  be  paid  out  of  the  estate.  The  orphans  court  ordered  all 
costs  and  expenses  paid  out  of  the  estate. — Held,  that  the  provisions  of  the 
will  must  give  way  to  the  statute. — Held,  also,  that  the  doctrine  of  electioo 
cannot  be  applied  in  such  case. 


On  demurrer  to  bill. 

Mr.  J.  G.  Shipman,  for  the  demurrer. 

Mr.  Oscar  Jeffery,  contra. 

Bird,  V.  C. 

It  is  said  there  is  no  equity  in  this  bill.  It  is  also  said  that 
the  question  involved  has  been  adjudicated  in  a  suit  between  the 
same  parties  before  a  competent  tribunal. 

The  complainant  is  the  widow  of  John  G.  Hoit,  who  made 
his  will  and  made  his  wife  executrix,  and  also  a  legatee.  The 
defendant  is  the  son  of  John  G.,  and  also  a  devisee  under  the  will. 
One  of  the  clauses  of  the  will  was  in  these  words : 

"  If  any  or  either  of  my  children  shall  enter  a  caveat  against  this  my  last 
will,  he  or  they  shall  pay  all  the  expenses  on  both  sides." 


Note. — A  condition  annexed  to  a  legacy  or  devise  that  it  shall  be  void  by 
the  beneficiary's  contesting  the  will,  has  been  held  valid  in  some  cases.  2  Jarm. 
on  Wilh  {R.  &  T.  ed.)  *59,  (682) ;  Also,  Jackson  v.  Westerfield,  61  How.  Pr.  399; 
Donegan  v.  Wade,  70  Ala.  501 ;  Stevenson  v.  Abington,  11  W.  R.  935  ;  Phillips 
v.  Phillips,  12  W.  N.  260 ;  see  Hope  v.  International  Financial  Sac,  L.  R.  (4  Ch. 
Div.)  327  ;  Massey  v.  Rogers,  L.  R.  {11  Irish  Ch)  409;  Creveling  v.  Fritts,  7  Stew. 
Eq.  134,  i^.— Rep. 
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Nathan,  the  defendant,  filed  a  caveat,  and  the  questions  raised 
thereupon  were  finally  disposed  of  and  the  orphans  court  directed 
the  costs  to  be  paid  out  of  the  personal  estate,  which,  to  the 
whole  extent  thereof,  affected  the  legacy  given  to  the  widow. 
The  bill  is  framed  upon  the  theory  that  the  clause  imposing  the 
condition  upon  the  children  is  legitimate,  and  that  whatever 
might  have  been  right  and  proper  for  the  orphans  court  to  do, 
under  the  statute  in  this  state,  this  court  has  the  right  to  enforce 
such  provision  of  the  will  and  thereby  effectually  to  annul  the 
judgment  of  the  orphans  court.  Authority  is  relied  upon  for 
this  position.  I  am  referred  to  2  Redfield  on  Wills  ch.  2  ^  18 
pi.  S4-  The  language  is,  "  In  this  country  any  such  condition 
which  is  reasonable,  as  one  against  disputing  one's  will  surely  is, 
as  nothing  can  be  more  in  conformity  to  good  policy  than  to  pre- 
vent litigation,  will  be  held  valid  and  binding."  In  Cooke  v. 
Turner,  14'  Sim.  4-9S,  it  is  said  "  there  is  no  more  reason  why  a 
person  may  not  be  restrained  by  a  condition  from  disputing 
sanity  than  from  disputing  any  other  doubtful  question,  whether 
of  law  or  fact,  on  which  a  title  to  a  devise  or  grant  may  depend." 
The  insistment  in  the  case  just  cited  was  that  the  condition 
was  contrary  to  the  policy  of  the  law ;  that  view  was  not  enter- 
tained favorably  by  the  court.  And  I  think  the  question  before 
me  must  be  disposed  of  by  determining  whether  or  not  the  con- 
dition named  was  void  because  contrary  to  the  policy  of  our  law. 
The  twentieth  section  of  the  orphans  court  act  provides  that  the 
orphans  court  shall  make  a  decree  touching  the  probate  of  wills 
in  accordance  with  the  finding  of  issues  certified  from  the  circuit 
court,  and  may  make  such  order  concerning  the  costs  and  ex- 
penses and  allowance  of  counsel  fees  as  may  be  made  in  cases 
V  here  the  hearing  upon  a  caveat  against  proving  a  will  is  had  be- 
fore the  orphans  court.  The  one  hundred  and  sixty-ninth  section 
provides  that,  if  probate  be  refused,  the  court  may  order  the  costs 
and  expenses  to  be  paid  by  the  person  propounding  the  will,  or 
to  be  paid  out  of  the  estate  of  the  deceased,  but  if  granted,  the 
court  shall  order  the  parties  contesting  such  will  to  pay  the  costs 
and  expenses  of  the  litigation,  unless  it  shall  appear  to  the  court 
iliat  the  person  contesting  such  will  had  reasonable  cause  for  con- 
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testing  the  validity  of  the  same.  A  supplement  provides  that 
if  there  be  reasonable  cause  the  court  may  order  the  costs  and  ex- 
penses of  both  sides  paid  out  of  the  estate  of  the  decedent.  Can 
the  power  thus  conferred  upon  the  orphans  court  be  overcome  by 
the  will  of  a  testator  ?  Is  it  the  policy  of  our  law  to  preserve 
to  legatees  and  devisees  and  all  others  interested  the  right  to  file 
caveats  and  to  contest  the  validity  of  wills  without  any  condition 
or  qualification  except  those  imposed  by  the  statutes  above  quoted, 
or  is  it  the  policy  of  the  law  to  allow  testators  to  impose  any 
conditions  respecting  costs,  expenses  and  counsel  fees,  which  they 
may  desire,  and  thereby  annul  the  provisions  of  the  statute,  or 
render  the  decree  of  the  orphans  court,  pronounced  by  virtue  of 
the  statute,  nugatory.  I  do  not  feel  at  liberty  to  disregard  the 
ample  provisions  of  the  statute.  It  is  a  manifest  declaration  of 
the  public  policy  of  this  state  upon  the  subject.  It  seems  to  me 
it  would  be  just  as  unwise  to  permit  testators  to  impose  condi- 
tions in  violation  of  such  public  policy  as  to  allow  conditions  in 
contracts,  of  any  character,  which  are  in  violation  of  public 
policy,  to  prevail.  This  view  is  in  harmony  with  the  principles 
established  in  Cooke  v.  Turne?',  supra. 

But  it  is  claimed  that  the  application  of  the  doctrine  of  election 
will,  in  equity,  impose  the  burden  of  this  litigation  upon  the  de- 
fendant. It  is  said,  since  he  chose  to  accept  the  devise,  he  must 
pay  the  costs  of  the  litigation.  Supposing  the  devise  of  the  farm 
to  the  son  to  have  been  upon  the  express  condition  that  if  he 
filed  a  caveat  he  should  pay  all  the  expenses  on  both  sides,  this 
view  could  not  prevail,  because  the  condition,  being  adjudged  of 
no  effect  because  contrary  to  public  policy,  can  have  no  force  in 
the  direction  claimed,  and  the  will  must  stand  as  though  the 
condition  had  not  been  inserted  therein.  I  cannot  but  conclude 
that  when  a  condition  contrary  to  law  or  to  public  policy  is  im- 
posed upon  a  devisee  or  donee,  the  devise  or  gift  may  be  sue* 
tained  though  the  condition  fail. 

I  think  the  demurrer  should  be  sustained,  with  costs. 
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George  Keybeb 

V. 

John  Anqle  et  aL 


George  Keyseb 

V. 

Steuben  Angle  et  al. 

1.  A  sister  purchased  lands  of  her  brother  John  when  the  complainant  wa« 
8  previous  creditor,  which  she  knew.  She  paid  $50  in  cash,  and  gave  her 
brother  her  note  for  the  balance  of  the  consideration,  $650,  which  note  he  held 
for  four  years,  although  very  needy. — Held,  that  if  she  had  notice  of  the  fraud 
before  she  paid  the  note,  she  was  not  a  bona  fide  purchaser,  even  if  she  had  no 
notice  thereof  when  she  took  her  deed. 

2.  After  her  purchase  complainant  sold  the  land  nnder  his  judgment,  and  it 
was  also  sold  nnder  partition  proceedings,  and  the  sister  purchased  it. — Held, 
that  the  complainant  would  be  allowed  to  stand  in  the  place  of  his  creditors, 
the  brother  John  and  another  brother,  Steuben,  both  of  whose  interests  in  the 
premises  he  had  purchased  at  the  sale  under  his  own  judgment,  and  that  the 
purchase-money  received  by  the  commissioners  should  be  paid  to  him. 


Mr.  J.  M.  Robeson,  for  complainant. 

Messrs.  J.  G.  Shipman  &  Son,  for  defendants. 

Bird,  V.  C. 

The  more  difficult  question  is  whether  the  transfer  of  the  title 
from  John  Angle  to  Eliza,  his  sister,  was  fraudulent  as  against 
the  complaiaant  or  not.  The  complainant  was  a  creditor  of  John. 
If  this  conveyance  can  be  upheld,  it  must  be  upon  the  ground 
of  bona  fides  and  valuable  consideration.  I  think  the  former 
cannot  be  maintained.  John  became  entitled  to  a  share  of  this 
tract  of  land  by  the  death  of  his  father.     In  a  very  sh(;rt  time 
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after  his  father's  death  he  offered  to  sell  his  interest  in  his  in- 
heritance to  his  sister  Eliza.  Eliza  says  that  John  was  very 
needy ;  "  I  knew  my  brother  was  very  destitute  at  the  time  I 
hought  him  out — destitute  of  a  living."  She  says  she  had  heard 
the  business  affairs  of  her  brother  and  Mr.  Keyser  talked  over 
before,  but  not  at  the  time  when  she  bought  him  out.  She  also 
says : 

"  I  remember  that  his  wife  told  me,  while  I  was  there  buying  him  out,  that 
she  had  given  up  everything,  and  she  expected  Keyser  would  come  and  take 
their  house." 

This  surely  is  enough  in  the  eye  of  the  law  to  put  her  on  her 
guard.  With  this  knowledge,  it  cannot  be  said  that  she  was  a 
bona,  fide  purchaser.  If  I  am  right  in  this,  under  all  the  cases, 
the  title  of  Eliza  must  be  subordinated  to  the  judgment  of  the 
complainant. 

Again,  Eliza  says  she  knew  her  brother  was  very  much  in 
need  of  money,  but  she  says  she  gave  him  only  $40  or  $50  in 
cash,  giving  her  note  for  the  balance  ($650),  and  not  paying  that 
until  about  four  years  afterwards.  I  cannot  but  think  that 
holding  this  note  so  long  (the  brother  being  in  so  much  need)  is 
strong  proof  that  the  sister  knew  all  the  time  that  she  was  risking 
the  loss  of  the  whole  if  Mr.  Keyser  should  press  his  demands. 

Besides,  there  are  authorities  holding  that  giving  a  note  is  no 
sufficient  consideration  in  such  cases.  According  to  these  the 
money  must  be  paid  in  order  to  satisfy  the  statute.  If  Eliza 
had  not  the  notice  of  the  fraud,  which  the  law  contemplates, 
before  she  accepted  the  conveyance,  she  certainly  had  very  soon 
after  and  long  before  she  paid  the  $650.  Bigelow  on  Fraud 
809  ;  Bump  on  Fraudulent  Convey.  Jf77. 

I  conclude  that  the  fraud  is  very  clearly  established  in  both 
cases. 

The  complainant  sold  this  very  land  under  his  judgments. 
It  was  also  sold  under  proceedings  in  partition,  and  Eliza  pur- 
chased it.  The  complainant  asks  to  stand  in  the  place  of  his 
debtors,  John  and  Steuben,  whose  interests  he  purchased  under 
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his  judgments.  I  think  he  is  so  entitled,  and  that  the  purchase- 
money  must  be  paid  to  him.     The  commissioners  had  notice. 

But  counsel  for  defendants  urged  that  no  title  passed  to  the 
complainant  under  the  sheriff's  deed,  because  it  was  not  properly 
proved  and  acknowledged.  I  think  this  objection  should  not 
prevail.  The  statute  has  been  complied  with.  If  no  title  passed, 
as  a  consequence,  the  judgments  of  the  complainant  are  still  liens 
on  the  land,  and  can  be  enforced  even  under  this  proceeding ; 
all  parties  being  in  court,  and  Eliza  being  the  purchaser  and 
chargeable  with  knowledge. 

I  will  advise  a  decree  in  accordance  with  these  views,  giving 
costs  to  the  complainant. 


William  H.  Watson,  receiver, 

V. 

Matilda  W.  Cummins  et  al. 

A  wife  received  J1,000  from  her  father's  estate  in  1869,  which  she  then 
loaned  to  her  hosband,  taking  therefor  his  note,  under  seal,  payable  to  her 
sister.  In  1867  he  paid  her  the  |1,000,  and  she  thereupon  surrendered  the 
note.  After  the  note  had  been  given  up,  she  inquired  about  the  payment  of 
the  interest,  and  he  promised  to  pay  it. — Held,  that  such  interest  was  not  a 
good  consideration,  as  against  an  intervening  judgment  creditor,  to  sustain  a 
payment  of  $480  to  her  in  1882,  when  in  order  to  obtain  the  money  he  and 
his  wife  mortgaged  the  only  lands  he  owned. 


Mr.  M.  Wyckoff  and  Mr.  W.  H.  Morrow y  for  complainants 
Mr.  James  H.  Neighbour,  for  defendants.  ,.  i 

Bird,  V.  C. 

This  is  a  creditor's  bill.  The  complainant  is  a  receiver  ap- 
pointed by  a  court  of  law  in  aid  of  the  creditor.  He  files  this 
bill  to  reach  the  sum  of  $500  in  the  hands  of  one  of  the  defend- 
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•ants,  Matilda  W.  Cummins,  alleged  to  have  been  paid  to  her  by 
her  husband,  Johnson  J.  Cummins,  the  debtor,  and  received  by 
her,  to  cheat  and  defraud  the  judgment  creditor,  George  W.  Bar- 
ber. The  judgment  is  for  $3,260.01.  The  defendant  Johnson 
J.  Cummins  was  the  owner  of  about  one  hundred  and  twenty- 
five  acres  of  land,  on  which  he  resided  with  his  wife.  There 
were  encumbrances  upon  this  land.  He  was  indebted  to  others 
in  considerable  sums.  He  borrowed  of  Mary  B.  Wood  |3,500, 
for  which  he  and  his  wife  executed  a  mortgage  to  her.  He 
applied  $3,000  of  this  money  to  the  payment  of  many  of  his 
liabilities,  but  no  part  of  it  to  the  Barber  judgment.  The  re- 
maining $500  borrowed  of  Mary  B.  Wood  he  gave  to  his  wife, 
and  they  both  declare  that  it  was  in  payment  of  a  debt  due  from 
him  to  her  of  long  standing.  He  conveyed  his  land  to  her  tlie 
day  after  he  gave  the  mortgage. 

They  both  testify,  and  so  does  their  daughter,  that  Mrs.  Cum- 
mins, in  1859,  received  from  the  administrators  of  her  father's 
estate  $1,000;  that  she  loaned  this  sum  of  money  to  her  hus- 
band and  took  from  him  therefor  his  promissory  note,  made 
payable  to  one  of  her  sisters ;  that  she  had  the  note  made  under 
seal ;  that  she  had  it  executed  in  the  name  of  her  sister  because  she 
had  learned  that  a  husband  and  wife  could  not  contract  directly 
with  each  other,  and  that  she  held  this  note  until  the  year  1867. 
In  this  year  her  husband  paid  the  $1,000  principal,  and  she 
surrendered  the  note.  There  was  then  at  least  eight  years'  inter- 
est due.  After  the  note  was  delivered  to  the  husband  the  wife 
inquired  about  her  interest,  and  the  husband  said  he  would  pay 
her  that. 

That  interest  was  not  paid  until  in  September,  1882,  more  than 
fifteen  years  after  the  payment  of  the  principal  and  the  cancella- 
tion of  the  note.  When  paid,  the  husband  was  largely  indebted 
beyond  his  ability  to  pay.  He  paid  it  out  of  money  borrowed 
by  mortgaging  his  only  real  estate,  his  wife  joining  in  the  mort- 
gage. He  paid  it  after  the  debt  on  which  the  judgment  now 
sought  to  be  enforced  had  been  running  a  long  time,  and,  I  think, 
after  the  wife  was  fully  apprised  of  his  peril.  She  knew  he  had 
been  threatened  with  an  action. 
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Supposing  the  husband  to  be  under  a  legal  liability,  I  will 
not  stop  to  consider  whether  or  not,  under  the  circumstances  of 
this  case,  the  parties  were  both  guilty  of  fraud ;  for,  in  my  j  udg- 
ment,  there  was  no  liability  whatever,  either  at  law  or  in  equity. 
Could  she  have  en/arced  such  a  claim  ?  I  am  quite  sure  not. 
She  destroyed,  voluntarily,  the  evidence  of  the  claim,  and  cer- 
tainly no  court  would  listen  to  her  demands.  Was  there  really 
any  interest  due  ?  The  note  would  be  the  best  evidence  of  that. 
It  may  well  be  said  that  after  this  long  lapse  of  time,  who  can 
tell  whether  the  note  drew  interest  or  not  ?  It  is  true  the  payer 
and  holder  was  and  is  a  woman.  Yes,  but  it  must  be  remem- 
bered that  she  took  extraordinary  care,  for  a  woman,  in  having 
the  note  sealed  and  made  payable  to  her  sister.  It  requires  an 
effort  to  believe  that  a  woman  so  cautious  would  have  surren- 
dered a  note  for  destruction  on  which  was  due  the  sum  of  $480, 
and  accept  the  promise  of  the  husband  and  depend  on  his  word 
alone  for  payment. 

But  the  lapse  of  time  is  so  great  as  to  forbid  a  favorable  con- 
sideration of  her  claim.  The  demand  is  stale  indeed.  If  claims 
of  this  character  should  be  permitted  to  stand  in  the  way  of 
creditors,  it  would  be  easy,  indeed,  to  defeat  their  just  expecta- 
tions, in  many  instances.  It  was  not  only  stale,  but  the  law  ought 
to  regard  it  as  abandoned.  Mrs.  Cummins  says  she  never  urged 
her  husband  to  pay  it.  Notwithstanding  her  statements,  I  think 
the  proposition  of  payment  came  from  him,  and  for  the  first  time 
after  he  had  borrowed  the  $3,500.  She  says  that  her  husband 
determined  the  amount  due.  And  this,  certainly,  was  taken  at 
random,  for  in  1867  the  amount  due  and  which  it  is  said  was 
then  promised,  was  $480,  which,  with  the  interest  for  fifteen 
years,  was  $912.  If  Mrs.  Cummins  had  any  just  claim  at  all, 
she  was  entitled  to  that  sum.  I  refer  to  this  (not  forgetting  that 
she  could  forgive  the  debt  or  any  part  of  it)  to  show  that  there 
w^as  no  honest  accounting  between  them.  There  is  no  proof 
whatever  to  establish  the  relation  of  debtor  and  creditor. 

I  think  this  case  is  fairly  within  that  of  Luers  v.  Brunjes,  7 
Siew.  Eq.  19,  and  the  cases  there  cited.     8.  C,  7  Stew.  Eq.  561. 

I  will  advise  a  decree  declaring  the  transaction  respecting  the 
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$500  between  Mr.  and  Mrs.  Cummins,  fraudulent  and  void  as 
to  the  complainant,  and  that  the  complainant  is  entitled  to  re- 
ceive the  same  from  Mrs.  Cummins,  with  interest  from  the  time 
she  received  it,  and  costs  to  be  taxed. 


Robert  F.  Stockton,  receiver  of  the  New  Jersey  Mutual  Life 
Insurance  Co. 

V. 

John  J.  Anderson 

A  bill  filed  by  the  receiver  of  an  insolvent  corporation,  alleging  varioua 
frauds  by  the  treasurer  and  ^ome  of  the  directors,  may  be  maintained  against 
the  treasurer  alone,  without  joining  as  co-defendants  all  the  directors  and 
other  persons  who  are  alleged  to  have  participated  in  the  frauds. 


On  demurrer  to  bill. 

Mr.  Frederick  W.  Stevens,  for  complainant. 

Mr.  S.  A.  Noyes  and  Mr.  Robert  Sewell,  for  defendant. 

Bird,  V.  C. 

The  bill  charges  that  the  defendant,  being  treasurer  of  the 
coq)oration  of  which  the  complainant  is  now  receiver,  partici- 
pated in  a  fraudulent  transaction  which  resulted  in  the  loss  of  a 
large  sum  of  money  to  the  company,  for  which  he  is  personally 
and  separately  liable.  The  allegation  is  that  the  company  was 
possessed  of  valuable  securities,  and  that  certain  stockholders  and 
directors  entered  into  an  arrangement,  by  which  those  securities 
should  be  assigned  and  transferred  for  their  individual  benefit ; 
and  that,  in  pursuance  of  such  arrangement,  portions  of  the 
securities  were  transferred  to  three  of  the  directors,  and  that  the 
further  progress  of  the  arrangement  was  arrested  by  the  protest 
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of  other  interested  parties,  when,  to  give  all  the  appearance  of 
honesty,  checks  to  the  amount  of  $150,000  were  produced  and 
paid  into  the  treasury,  and  receipted  for  by  Mr.  Anderson,  tlio 
defendant,  as  treasurer,  which  he  took  the  responsibility  of  re- 
turning to  the  drawers,  without  payment,  which  left  the  great 
wrong  complained  of  unatoned.  In  this  he  is  charged  with 
fraud. 

Notwithstanding  the  bill  clearly  shows  a  plot  in  which  many 
were  concerned,  and,  if  the  defendant  is  liable,  are  equally  so 
with  him,  yet  he  alone  is  made  defendant,  for  which  the  bill  is 
demurred  to.  The  defendant  insists  that  all  the  parties  should 
be  before  the  court,  at  least  the  check-drawers  and  mortgage 
security  holders,  so  that,  in  case  a  decree  should  go  against  the 
defendant,  Anderson,  his  rights  or  equities  against  all  the  other 
parties  could  be  adjusted  also  in  the  same  suit,  and  thereby  a 
multiplicity  of  suits  be  avoided.  Equity  delights  in  effecting 
complete  justice  with  the  smallest  amount  of  litigation  or  ex- 
pense, but  equity  does  not  require  the  victim  of  a  fraudulent  con- 
spiracy to  subject  himself  to  the  expense,  delay  and  embarrass- 
ment of  bringing  into  court  all  the  fraud-doers ;  it  does  not 
compel  him  to  such  inconvenience  that  they  may  be  accommodated. 
Besides,  if  they  all  were  in  court  and  the  decree  should  be  against 
them  on  the  allegations  of  this  bill,  the  court  would  stop  there ; 
it  would  not  undertake  to  help  the  fraud-doers  or  co-conspirators 
as  against  each  other ;  it  would  not  undertake  to  say  which  had 
most  of  the  plunder. 

In  my  opinion,  the  rule  of  pleading  referred  to  does  not  cover 
this  case,  and  has  no  analogy  to  it  whatever.  And  I  think  nc 
principle  is  better  settled,  both  upon  reason  and  authority.  I 
quote  from  the  opinion  of  Lord  Cottenham  in  Attorney- General 
V.  Wilsmi,  1  Or.  &  Ph.  1,  28 :  "  It  was  then  urged  that  if  that  be 
€0,  all  the  governing  body,  at  least  all  who  took  any  part  in  these 
transactions,  ought  to  be  co-defendants.  Upon  this  point,  also, 
Lord  Hardwicke's  authority  in  the  charitable  corporation  case  is 
of  the  highest  value.  It  was  urged  that,  as  the  injury  had  arisen 
from  the  misconduct  of  many,  each  ought  to  be  answerable  for 
^o  much  only  as  his  particular  misconduct  had  occasioned ;  but 
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Lord  Hardwicke  said,  '  If  this  doctrine  should  prevail  it  is  in- 
deed laying  the  ax  to  the  root  of  the  tree.  But  if,  upon  inquiry, 
there  should  appear  to  be  a  supreme  negligence  in  all  of  them, 
by  which  a  gross  complicated  loss  happens,  I  will  never  deter- 
mine that  they  are  not  all  guilty,  nor  will  I  ever  determine  that 
a  court  of  equity  cannot  lay  hold  of  every  breach  of  tru.-l,  let 
the  person  guilty  of  it  be  either  in  a  private  or  public  capacity.* 
In  cases  of  this  kind,  where  the  liability  arises  from  the  wrong- 
ful act  of  the  parties,  each  is  liable  for  all  the  consequences,  and 
there  is  no  contribution  between  them,  and  each  case  is  distinct, 
depending  upon  the  evidence  against  each  party.  It  is  therefore 
not  necessary  to  make  all  persons  parties  who  may  have,  more  or 
less,  joined  in  the  act  complained  of,  nor  would  any  one  derive 
any  advantage  from  their  being  all  made  defendants,  because,  as 
the  decree  would  be  general  against  all  found  to  be  guilty  of  the 
charges,  it  might  be  executed  against  any  of  them."  See,  also, 
Seddon  v.  Connell,  10  Sim.  79-86 ;  Stainback  v.  Fernley,  9  Sim. 
556;  More  v.  Band,  60  N.  Y.  208  ;  Wilson  v.  Moore,  1  Mylne 
&  K.  I26-I43.  But  our  own  courts  have  been  as  clear  and  em- 
phatic. Van  Houten  v.  First  Reformed  Church,  2  C.  E.  Gh'. 
126  ;  Citizens  Building  Association  v.  Coriell,  7  Stew.  Eq.  383  ; 
see,  also,  Thompson  on  Liability  of  Agents  of  Corp.  353. 

It  is  urged  that  the  case  presented  by  the  bill,  if  meritorious 
at  all,  exhibits  only  a  legal  and  not  an  equitable  liability.  Since 
in  very  many  cases  jurisdiction  is  concurrent,  and  especially  so 
in  all  allegations  of  fraud,  and  since  the  complainant  has  selected 
this  forum,  I  think  the  bill  should  be  retained.  See  Porn.  Eq. 
^^  119,  140,  174.,  186 ;  Citizens  Loan  Association  v.  Lyon,  2 
Steiv.  Eq.  110. 

The  demurrer  should  be  overruled,  with  costs,  and  I  will  so 
advise. 
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Lawler  v.  Sloan. 

Daihel  Lawlee 

V. 

John  Sloan. 

Specific  performance  of  a  contract  to  convey  lands  cannot  be  enforced  where 
the  lands  purport  to  have  been  sold  absolutely  by  an  agent  of  the  defendant, 
who,  in  fact,  had  authority  to  sell  such  lands  for  a  highway  only. 


On  bill  for  specific  performance. 

Mr.  Charles  Haight,  for  complainant. 

Mr.  J.  Henry  Stone,  for  defendant. 

Bird,  V.  C. 

This  bill  was  filed  to  compel  a  specific  performance  of  a  contract 
for  sale  of  lands.  The  alleged  sale  was  effected  through  an  agent 
of  the  defendant.  The  written  agreement  shows  that  the  sale, 
if  made  at  all,  was  to  be  an  absolute  and  unqualified  sale,  and 
that  there  is  nothing  on  the  face  of  the  paper- writing  which  in- 
dicates that  any  condition  or  limitation  was  to  be  annexed  to  the 
grant.  The  written  agreement  was  signed  by  the  defendant, 
through  his  agent.  The  defendant  denied  all  right  or  authority 
in  the  agent  to  make  any  sale.  The  agent,  in  speaking,  when  on 
the  witness-stand,  of  his  authority  and  what  his  authority  was, 
and  the  extent  of  it,  said  that  the  defendant  authorized  him  to 
make  sale  of  the  land  in  question  for  a  road.  This  is  not  the 
agreement  set  forth  in  the  bill ;  it  is  totally  variant  therefrom. 
The  bill  and  testimony  are  inharmonious.  It  is  impossible  for 
the  court  to  enforce  the  alleged  contract  set  up  in  the  bill,  for  the 
defendant  made  no  such  contract.  It  is  impossible  for  the  court 
to  enforce  the  contract  alleged  with  the  condition  respecting  a 
road,  for  such  a  contract  was  not  entered  into  between  the  parties. 
It  will  not  do  for  the  complainant  to  say,  "  I  will  accept  the  con- 
tract with  such  modification  ; "  the  defendant  has  an  undoubted 
right  to  say,  "  I  have  not  made  any  such  contract."     The  case  is 
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radically  different  from  what  it  would  have  been  had  the  defend- 
ant agreed  to  convey  a  perfect  title,  and  the  land  had  been  sub- 
ject to  an  easement  which  he  could  not  release  or  control ;  in  such 
case  the  complainant  would  have  a  just  right  to  say,  "  I  will  take 
what  you  can  give,"  for  then  the  burden  is  already  laid  upon  the 
fee,  whilst,  in  the  case  in  hand,  if  the  court  had  the  power  to  say 
to  the  complainant,  "  You  must  execute  and  deliver  a  deed  to  the 
complainant  for  this  land  to  be  used  for  a  road,"  the  court  would 
not  only  be  adding  a  new  term  to  the  contract  but  might  impose 
the  most  serious  conditions  on  the  defendant  because  of  such  new 
term.  This  condition  might  affect  others;  how  can  the  court 
tell  ?  This  condition  might  most  seriously  damage  other  lands 
or  interests  of  the  defendant.  Can  the  court  presume  to  say  it 
will  not  ?  But  it  appears  that  the  agent  was  not  authorized  to 
make  any  such  agreement. 
I  will  advise  a  decree  dismissing  the  bill,  with  costs. 


Esther  A.  Osborne 

V. 

John  T.  Williams. 


Where  an  injunction  has  been  issued  within  ten  days  after  the  decree  author- 
izing it,  an  appeal  from  such  decree  within  the  ten  days  suspends  the  opera- 
tion of  the  writ,  ipso  facto,  and  it  is  unnecessary  to  apply  to  this  court  to 
dissolve  the  injunction  or  to  stay  ^he  issuance  of  process  on  the  decree. 


On  motion  to  dissolve  injunction. 
Mr.  W.  Brinkerhoff,  for  the  motion, 
Mr.  E.  S.  Savage,  contra. 
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BiED,  y.  c. 

In  this  case,  a  final  decree  was  advised  that  an  injunction 
should  issue  restraining  the  defendants  from  carrying  on  their 
trade  in  a  particular  manner.  Before  ten  days  elapsed  firom  the 
filing  of  the  decree,  the  complainant  issued  his  writ  upon  that 
decree. 

The  defendants  have  given  notice  of  motion  "  to  dissolve  the 
injunction  as  improvidently  and  irregularly  issued,  and,  also,  for 
an  order  staying  the  issuance  of  process  on  the  final  decree  pend- 
ing the  appeal."  Clearly,  under  the  rule  (149)  and  the  case  of 
Schenck  v.  Conover,  2  Beas.  31,  the  complainant  was  not  entitled 
to  his  writ  at  the  time  it  was  issued. 

It  seems  to  me,  just  as  clearly,  that  filing  his  notice  of  appeal 
within  the  ten  days,  stays  the  writ  of  execution  until  the  further 
order  of  this  court.  Therefore,  I  am  quite  well  satisfied  that  it 
is  improper  for  the  defendants  to  ask  the  court,  at  this  time,  to 
sta}'  ^acb  writ  pending  the  appeal.  So  far  as  he  is  concerned,  it 
is  already  stayed  by  the  rule  of  the  court.  It  will  be  stayed,  un- 
less the  other  side  comes  in  under  the  rule  and  shows  good  cause 
why  it  should  no  longer  be  stayed.  Very  many  conditions  may 
arise  in  which  the  court  would  feel  called  upon  in  the  exercise  of 
its  discretion,  to  award  the  writ,  notwithstanding  the  appeal. 

The  writ  must  be  set  aside  as  irregularly  issued.  The  motion 
to  stay  the  writ  pending  the  appeal,  will  be  denied.  There 
should  be  no  costs  to  either  party.     I  will  so  advLse. 


Rebecca  Scattergood 

V. 

Edith  A.  Keeley  et  al. 


To  a  foreclosure-bill  filed  by  a  second  mortgagee,  the  first  mortagee  was 
made  a  party,  and  entered  an  appearance.  Thereupon,  the  second  mortgagee 
amended  her  bill,  attacking  the  priority  of  the  first  mortgage  on  the  ground 
«f  fraud.     The  first  mortgagee  answered,  a  replication  was  filed  and  consider- 
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able  testimony  taken.  The  first  mortgagee's  priority  was  sustained. — Held,  that 
the  first  mortgagee,  who  had  prevailed,  could  not  be  charged  with  the  costs  of 
the  litigation  incident  to  his  alleged  fraud ;  but  that  such  costs  down  to  the 
final  decree,  must  be  borne  by  the  proceeds  of  sale.  If  those  proceeds  were  not 
Buflacient  to  pay  all,  then  the  execution  fees  should  be  first  paid;  then  the  first 
mortgagee's  claim  and  all  his  taxed  costs,  and  finally  the  second  mortgagee's 
claim  and  her  costs. 


On  bill  to  foreclose.  Application  for  allowance  of  costs  to 
complainant. 

Mr.  C.  G.  Garrison,  for  complainant. 
Mr.  M.  R.  Sooy,  for  defendant  Voorhees. 

Bird,  V.  C. 

In  this  case,  the  complainant,  a  second  mortgagee,  filed  her 
bill  to  foreclose,  and  made  F.  V.,  the  first  mortgagee,  a  party  de- 
fendant. He  came  in  by  filing  an  appearance  to  the  suit,  thereby 
consenting  to  become  a  party  to  the  proceedings. 

But  after  this  the  complainant  amended  her  bill,  and  attacked 
the  position  claimed  by  F.  Y.,  alleging  that  he  had  been  guilty 
of  fraud  as  to  her  in  procuring  a  first  mortgage,  and  praying 
that  she  might  stand  first.  This  amended  bill  F.  V.  answered. 
A  replication  was  filed,  and  a  large  amount  of  testimony  taken. 

The  court  has  allowed  F.  V.  to  hold  the  place  which  he 
claims. 

And  now  the  parties  dispute  as  to  costs.  I  believe  the  undis- 
puted rule  is  that  when  a  second  mortgagee  files  a  bill  to  fore- 
close and  makes  the  first  mortgagee  a  party,  and  the  first  mort- 
gagee comes  in  and  accepts  the  benefit  of  the  proceedings,  all  the 
ordinary  costs  of  the  proceedings  must  first  be  borne  by  the 
fund. 

Therefore,  in  this  case,  if  there  had  been  no  litigation  on  the 
question  of  priority,  all  the  costs  incident  to  making  the  money 
would  first  be  charged  to  the  fiind  raised  by  the  sale ;  and  this  is 
so  because  Mr.  V.  chose  to  come  in  and  avail  himself  of  the 
proceedings  instituted  and  carried  on  by  the  second  mortgagee. 
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But  there  have  been  costs  besides  the  ordinary  costs  in  cases 
of  foreclosure ;  the  costs  incident  to  the  alleged  fraudulent  con- 
duct of  the  first  mortgagee.  Who  should  pay  these  ?  Not  Mr. 
v.,  who  prevailed.     He  is  not  at  fault. 

I  think  all  the  costs  incident  to  proceedings  to  final  decree  and 
sale,  should  be  charged  to  the  proceeds  of  sale ;  but  no  part  of 
the  costs  incident  to  the  alleged  fraud,  beginning  with  the  sub- 
stitution of  Mr.  Wescott  for  Mr.  Cooper,  including  the  petition 
to  amend  the  bill,  the  amended  bill,  master's  fees,  witness  fees, 
argument  fees,  and  the  like  to  the  final  decree  (but  not  the  final 
decree),  should  be  included.  I  think  this  view  is  in  accordance 
with  the  spirit  of  all  the  authorities,  when  the  fund  produced 
will  pay  all.  Berlin  Build.  &  L.  Assn.  v.  Clifford,  3  Stew.  Eq. 
4,82;  Dan.  Ch.  Prac.  &  PI.  1390. 

But,  in  case  of  such  litigation,  and  in  case  the  proceeds  of  sale 
will  not  pay  all,  then  what  should  equity  do  ?  I  think,  in  such 
case,  it  is  the  duty  of  the  court  to  protect  the  successful  party  as 
far  as  possible.  In  such  case,  the  execution  fees  should  be  first 
paid ;  the  prior  mortgagee's  claim  and  all  his  taxed  costs  should 
be  secondly  paid ;  and  the  complainant's  costs  and  his  mortgage 
debt  should  be  thirdly  paid.  In  case  of  a  deficiency  of  assets, 
it  is  plainly  the  duty  of  the  court  to  protect  the  prior  mortgagee 
when  his  conduct  has  been  fair  and  reasonable.  In  such  case,  if 
there  be  not  money  enough  to  pay  all  the  costs,  the  innocent  prior 
mortgagee  ought  not  to  be  the  first  to  lose  by  paying  the  defi- 
ciency. 

It  seems  to  be  my  duty  to  advise  an  order  in  accordance  with 
these  views. 
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Thomas  W.  Dawson 

V.  . 

Joseph  Amey  et  al. 

a  complainant  may  dismiss  his  bill  on  payment  of  all  costs  to  the  defend- 
ant, but  a  cross-bill  and  answer  to  the  original  bill  may,  nevertheless,  be  re- 
tained, with  leave  to  either  party  to  come  in  thereafter  for  farther  relief. 


On  motion  to  dismiss  bill. 

Mr.  John  W.  Taylor,  for  complainant. 

Mr.  J.  F.  Dumont,  for  defendants. 

Bird,  V.  C. 

The  complainant  asks  to  have  his  bill  dismissed,  on  payment 
of  all  costs  to  defendants.  The  defendants  resist  this,  and  say 
that  they  are  entitled  to  go  to  hearing  on  the  answer,  and  answer 
by  way  of  cross-bill,  which  they  have  filed.  They  claim  that 
they  are  entitled  to  relief  as  against  the  complainant,  and  that  it 
would  be  doing  great  injustice  to  them  to  dismiss  the  original 
bill. 

Since  no  testimony  has  been  taken,  I  think  the  motion  must 
be  granted.  But  granting  the  motion  to  dismiss  the  original 
bill  does  not  necessarily  carry  the  cross-bill  with  it.  See  Dan. 
Ch.  Prac.  &  Plead.  {5th  ed.)  1553  note  3  and  cases  cited. 

Since  the  defendants  resist  the  motion,  for  the  reason  that  they 
are  entitled  to  relief,  as  they  claim,  and  since  the  charges  in  their 
cross-bill  are  important  and  may  possibly  be  the  grounds  of  re- 
lief, I  will  advise  that  the  cross-bill  and  answer  thereto  be  re- 
tained, with  leave  to  either  party  to  come  in  to  ask  for  further 
relief,  as  the  circumstances  may  require. 

But  I  will  advise  that  the  original  bill  be  dismissed,  upon  the 
payment  of  all  the  costs  heretofore  incurred  by  defendants. 
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Hannah  Yeomans 


Aabon  D.  Petty,  administrator  of  John  M.  Yeomans, 
deceased,  and  Luthee  Y.  Petty. 

1.  The  statute  of  limitations  does  not  run  against  a  claim  by  a  wife  against 
her  husband. 

2.  An  entry  of  an  indebtedness  to  his  wife,  made  by  a  husband  in  a  memo- 
randum-book, which  was  never  delivered  to  her,  whatever  its  terms,  can  create 
no  lien  on  his  lands,  and  is  merely  an  acknowledgment  of  his  liability. 

3.  The  genuineness  of  the  husband's  handwriting  may  be  shown  by  an  in- 
spection, and  by  an  expert's  comparison  thereof  with  other  writing  proved  to 
be  his,  and  also  by  witnesses  to  whom  he  exhibited  the  memorandum  and  ex- 
plained its  effect. 

Mr.  J.  F.  Dummd  and  Mr.  W.  H.  Morrow ,  for  complainant, 
Messrs.  J.  G.  Shipman  &  Son,  for  defendants. 

BlED,  V.  C. 

The  bill  shows  that  the  complainant  is  the  widow  of  John  M, 
Yeomans,  deceased;  that  they  were  married  in  1842;  that  soon 
after  their  marriage  he  purchased  a  farm,  and,  desiring  to  make 
improvements  thereon,  applied  to  her  father  for  a  loan  of  money 
to  enable  him  to  make  them ;  that  her  father  promised  to  loan 
hira  money  upon  the  express  condition  that  it  should  be  regarded 
as  an  advancement  to  his  wife,  and  treated  as  her  separate  estate, 
and  that  he  should  secure  it  to  her  as  such ;  that  her  father  there- 
upon advanced  to  her  husband  $500 ;  that  he  used  and  applied 
the  said  moneys  for  the  improvement  of  his  farm ;  that  in  the 
year  1853  her  father  died,  and  that  upon  the  settlement  of  his 
estate  there  was  due  her  |550,  which,  in  1855,  her  husband  re- 
quested her  to  loan  to  him,  which  she  did  upon  his  promise  to 

Note. — As  to  the  statute  of  limitations  applying  to  claims  between  husband 
and  wife,  see  Oray  v.  Gray,  12  Stew.  Eq.  512,  note. — Rep. 
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secure  to  her  the  repayment  thereof;  that  m  order  to  secure  to 
her  the  payment  of  all  the  moneys  due  to  her,  the  said  John  M. 
Yeomans  drew  by  his  own  hand  a  writing,  a  copy  of  which  is 
set  forth  as  follows : 

"  1855. 

"  John  M.  Yeomans  Bored  one  thousen  Dolers  of  money  of  My  wife's  Money 
that  she  gote  from  her  father's  estate,  I  Do  give  my  farm  to  my  wife  Hannah 
Yeomans  to  secure  her  money,  I  was  to  pay  her  interes  from  dat.  I  paid  Han- 
nah Yeomans  inters. 

"  inters  10  Dolers  1860 

"inters  20  Dolers  1865 

"inters  8  Dolers  1870 

"inters  8  Dolers  1874;" 

that  no  portion  of  said  moneys  has  been  paid,  except  $46  by 
way  of  interest,  and  that  the  principal  sum  and  interest  due  at 
the  time  of  filing  the  bill  exceeded  the  sum  of  $2,600 ;  that  the 
complainant  and  her  husband  had  one  child,  a  daughter,  who 
grew  to  womanhood,  married  one  Aaron  D.  Petty,  by  whom  she 
had  one  child,  and  died  in  January,  1869,  leaving  her  husband 
and  the  said  child  her  surviving ;  that  said  John  M.  Yeomans, 
in  1876,  executed  a  last  will  and  testament,  in  and  by  which  he 
gave  to  his  grandchild,  Luther  Y.  Petty,  the  sum  of  $5,  and  all 
the  rest  of  his  estate  to  the  complainant  during  her  lifetime,  and 
after  her  death  to  the  board  of  missions ;  that  he  died  December 
15th,  1877;  that  the  will  was  offered  for  probate;  that  a  caveat 
thereto  was  filed  and  the  probate  thereof  refused ;  that  letters  of 
administration  were  granted  to  the  son-in-law,  Aaron  T>.  Petty  ; 
that  the  personal  estate  being  insufficient  to  pay  the  debts,  an 
order  was  made  by  the  orphans  court  directing  the  sale  of  real 
estate  ;  that  the  real  estate  of  deceased  intestate  was  sold  by  the 
administrator ;  that  after  the  payment  of  all  the  claims  against 
the  estate  there  remained  in  the  hands  of  the  administrator  for 
distribution  $2,689.68. 

The  bill  alleges  that  it  was  the  intention  of  the  said  John  M. 
Yeomans,  in  and  by  the  said  writing  above  set  forth,  to  secure 
to  the  complainant  her  said  moneys  and  thereby  to  make  the 
same  a  lien  upon  his  real  estate,  and  insists  that  it  is  the  duty  of 


13  Stew.]  OCTOBER  TERM,  1885.  497 

Yeomans  v.  Petty. 

the  court  to  declare  that  such  was  the  intention  of  John  M.  Yeo- 
mans, and  that  the  same  is  a  lien  upon  the  moneys  in  the  hands 
of  the  administrator,  the  proceeds  of  the  sale  of  said  land,  and 
contains  a  prayer  to  that  eifect. 

John  M.  Yeomans  died  in  December,  1877,  and  the  bill  was 
filed  in  October,  1883.  Aaron  D.  Petty,  the  administrator,  and 
Luther  Y.  Petty,  his  son,  a  grandson  of  the  intestate,  are  made 
defendants,  and  have  answered.  By  their  answer  they  deny  all 
the  principal  allegations  in  the  bill.  The  administrator  was 
made  a  party  because  he  holds  the  ftinds.  The  heir-at-law  was 
made  a  party  because  he  is  entitled  to  the  funds  after  all  just 
claims  against  them  are  discharged. 

The  question  is  whether  or  not  the  complainant  has  established 
her  claim.  On  demurrer,  it  was  held  that  the  bill  exhibited  facta 
enough  on  which  to  found  a  suit  in  equity.  It  seemed  clear  that, 
whatever  force  there  might  appear  in  the  suggestion  that  the 
statute  of  limitations  applied  because  of  the  lapse  of  six  years 
from  the  date  of  the  last  payment  of  interest,  strictly  speaking, 
it  was  not  applicable,  in  this  case,  to  the  first  $500,  since  that 
sum,  according  to  the  bill  of  complaint,  was  received  and  held 
by  the  husband  in  trust  for  his  wife,  the  complainant. 

There  is  some  testimony,  independent  of  the  writing  above 
quoted,  showing  that  the  father-in-law  did  advance  and  pay 
money  to  John  M.  Yeomans.  There  is  also  testimony  showing 
that  Mr.  Yeomans  obtained  lumber  and  timber  from  his  father- 
in-law  ;  what  amount,  however,  does  not  appear.  The  most  im- 
portant evidence  is  the  writing  above  quoted.  If  accepted  at  all 
it  can  only  be  as  an  acknowledgment  of  an  indebtedness,  not  as 
creating  or  establishing  any  lien  whatever.  Whatever  may  have 
been  intended  by  Mr.  Yeomans,  if  he  drew  that  writing,  how- 
ever much  he  may  have  intended  it  to  operate  as  a  lien  or  mort- 
gage, it  did  not  and  cannot  so  operate,  because  there  was  no  de- 
livery. There  is  not  the  slightest  proof  that  he  ever  surrendered 
the  possession  of  it.  It  was  found  upon  one  of  the  pages  of  a 
small  blank-book,  ten  of  the  preceding  pages  of  which  book  are 
written  upon,  some  of  which  writing  has  been  clearly  proved  to 
be  the  handwriting  of  Mr.  Yeomans,  the  intestate.     So  fiir  aa 
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the  testimony  shows,  this  book  was  in  his  possession  during  his 
lifetime,  and  was  found  among  his  assets  after  his  death.  Plainly, 
therefore,  no  lien  upon  the  land  was  created  thereby. 

Can  this  writing  be  used  as  evidence  of  an  acknowledgment 
of  liability?  If  Mr.  John  M.  Yeomans  drew  it  himself,  I 
think  it  can.  Counsel  for  the  defendants  insisted  that  a  careful 
examination  and  comparison  of  the  writing  and  spelling  with 
other  writing  and  spelling  in  the  same  book,  show  that  Mr.  Yeo- 
mans is  not  the  author.  This  test  is  one  of  mere  inspection. 
What  may  satisfy  the  mind  of  one  may  not  another,  but  such 
comparison  and  examination  convince  me  that  Mr.  Yeomans 
made  this  writing  with  his  own  hand.  In  this  I  am  sustained 
by  the  testimony  of  the  witnesses  who  have  been  produced  before 
me.  Their  testimony  was  objected  to.  It  was  insisted  that  all 
the  proof  produced  was  not  sufficient  legal  proof  that  this  paper 
was  in  Mr.  Yeomans's  handwriting.  An  expert  was  called,  who 
swore  that  this  writing  was  in  the  same  hand  as  other  writing 
which  was  proved  to  be  Mr.  Yeomans's.  Such  testimony,  I 
think,  is  admissible.  Besides  that,  witnesses  were  produced  who 
said  that  Mr.  Yeomans,  a  short  time  before  his  death,  produced 
before  them  this  book  and  turned  to  the  page  upon  which  the 
writing  is,  spoke  of  the  writing  and  said,  in  effect,  that  it  was  to 
secure  to  his  wife  the  money  which  he  had  had  of  her.  It  seems 
to  ine  that  the  writing  must  be  admitted  to  prove  just  what  is  as- 
serted in  it. 

This  view  at  once  settles  the  amount  which  Mr.  Yeomans  re- 
ceived. He  declares  that  he  got  from  his  wife  $1,000.  This 
seems  to  close  the  discussion  as  to  amount. 

But  the  statute  of  limitations  is  interposed  by  the  answers  and 
urged  by  counsel.  Until  the  statute  of  limitations  is  expressly 
extended  to  such  cases  I  cannot  think  it  wise  for  the  court  to 
hold  that,  because  the  husband  or  wife,  who  has  a  claim  against 
the  other,  does  not  bring  suit  therefor  within  the  statutory  period, 
it  shall  be  barred.  The  policy  of  the  law  is  to  prevent  litigation 
between  husband  and  wife.  The  doctrine  contended  for  would  fre- 
quently render  it  inevitable  and  also  disastrous  to  domestic  peace. 
See  Angell  on  Lim.  §  60  ;   Totvers  v.  Hagner,  3  Whart.  4,8. 
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I  conclude  that  the  claim  of  the  complainant  is  established. 
By  the  very  terms  of  the  writing  it  was  to  carry  interest.  In- 
terest will  be  allowed  from  and  after  the  year  IB 55,  deducting 
the  several  amounts  paid. 

I  shall  so  advise.     The  complainant  is  entitled  to  her  costs. 


Timothy  P.  Newell 

V. 

City  of  Camden  et  al. 

A  mortgagee  made  the  mortgagor  and  the  city  of  Camden,  wherein  the 
piemises  lie,  parties  defendant  to  his  foreclosure.  His  bill  alleged  that  the 
claim  of  the  city  for  taxes,  if  a  lien  at  all,  was  subsequent  to  his  encumbrance. 
The  city  did  not  answer.  The  complainant  took  no  decree  pro  confesso,  in  the 
first  instance,  but  obtained  a  master's  report  that  there  was  due  on  his  mort- 
gage $5,750.  A  decree  was  entered  thereon,  and  also  that  the  bill  be  taken  as 
confessed,  upon  which  the  execution  issued.  Complainant  bought  in  the 
premises  at  the  sheriff's  sale,  for  $4,000. — Held,  that  the  city  should  be 
enjoined  from  collecting  the  taxes  in  arrear,  and  could  not,  in  order  to  assail 
or  defeat  complainant's  title,  assert  his  irregularity  in  obtaining  the  master's 
report  before  taking  his  decree  pro  confeeso,  nor  his  failure  to  summon  the 
city  to  appear  before  the  master. 


On  bill  for  injunction. 

Mr.  Alfred  Hugg,  for  complainant. 

Mr.  J.  W.  Morgan,  for  city  of  Camden. 

BlED,  V.  C. 

This  bill  is  for  an  injunction  to  restrain  the  city  of  Camden 
from  proceeding  to  collect  certain  taxes  by  sale  of  lands.  It  ap- 
pears that  Newell's  title  rests  upon  a  sale  made  by  the  sheriff 
under  an  execution  issued  upon  a  decree  of  this  court  in  a  suit  to 
foreclose  a  mortgage  in  which  the  mortgagor  and  the  city  of  Cam- 
den were  defendants.     The  bill  set  out  the  mortgage  and  also 
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the  claims  of  the  city  for  taxes,  and  alleged  that  the  taxes,  if 
liens  at  all,  were  subsequent  to  the  mortgage  of  the  complainant. 
The  defendants,  the  city  of  Camden,  did  not  answer.  The  com- 
plainant took  no  decree  pro  confesso  in  the  first  instance,  but 
procured  a  master  to  report  the  amount  due  upon  his  bond  and 
mortgage.  The  master  reported  $5,750.83  to  be  due.  A  decree 
was  then  taken  confirming  the  master's  report,  and  also  that  the 
bill  be  taken  as  confessed,  upon  which  the  execution  issued. 

It  is  now  insisted,  by  the  city  of  Camden,  that  that  decree  was 
not  regularly  obtained.  This  is  tJie  general  allegation  of  the 
answer  to  this  bill  for  injunction.  Upon  the  argument,  it  was 
urged  that  the  complainant  in  the  foreclosure  suit,  obtained  no 
decree  pro  confesso  before  he  obtained  a  report  of  the  amount 
due  from  the  master,  nor  did  he  summon  the  defendant,  the  city 
of  Camden,  to  appear  before  the  master. 

I  am  satisfied  that  no  injustice  has  been  done  to  the  defendant, 
the  city  of  Camden.  It  was  made  a  defendant  to  the  suit  to 
foreclose.  The  complainant  in  that  suit  charged  that  the  taxes, 
if  a  lien  at  all,  were  subsequent  to  his  mortgage.  The  city  did 
not  in  any  manner  question  this  allegation.  The  complainant 
then  gave  the  city  its  proper  place  in  the  order  of  priority.  In 
strict  practice,  it  may  be,  that  the  complainant  should  have  taken 
a  decree  pro  confesso  before  he  obtained  the  report  of  the  master ; 
but  as  to  that,  I  can  only  say  it  would  have  been  more  of 
form  than  substance.  I  think  the  twenty-first  and  twenty-second 
rules  have  been  complied  with  substantially.  The  proceeds  of 
the  sale  were  only  $4,000,  being  $1,700  less  than  the  amount 
due  upon  the  complainant's  mortgage. 

I  think  I  should  observe  that  if  the  city  of  Camden  felt  itself 
aggrieved  by  the  alleged  irregularity,  equity  would  require  it  to 
promptly  call  attention  to  the  irregularity.  Had  it  not  been 
a  party  it  might  sleep ;  but  being  in  court,  some  diligence  is 
required. 

I  will  advise  that  the  injunction  be  made  perpetual,  with  costs. 
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Jacob  Early 


V. 


Howard  J.  Burtis  et  al. 

A  steam  boiler  placed  and  used  on  the  premises  by  a  lessee,  who  afterwards 
purchased  the  premises,  which  steam  boiler  was  not  attached  to  the  soil,  but 
moved  from  place  to  place  about  the  building,  and  rested  by  its  own  weight 
on  a  foundation,  with  about  thirty  feet  of  pipe  supported  by  iron  clamps  and 
bars,  which  were  fastened  to  the  main  building  by  spikes,  is  not  a  fixture  as 
between  the  purchase-money  mortgagee  of  the  lands,  and  a  subsequent  claim- 
ant of  such  boiler  under  a  bill  of  sale  from  the  grantee  of  the  premises. 


On  bill  to  foreclose. 

3Ir.  S.  M.  Schanck,  for  complainant. 

Mr.  P.  S.  Scovel,  for  defendant  BurtiA 

Bird,  V.  C. 

The  bill  is  to  foreclose  two  mortgages — one  for  $1,000,  a  pur- 
chase-money mortgage,  and  one  for  $500  for  money  loaned. 
After  the  filing  of  the  bill,  the  complainant  comes  into  court  and 
shows  that  defendant  Burtis  had  sold  to  his  father,  another  de- 
fendant, a  steam  boiler  which  had  been  used  in  and  upou  the 
premises  in  question,  and  that  the  father  had  advertised  it  at 
public  sale,  and  had  sold  it  and  had  bid  it  off  to  himself,  and  was 
about  to  remove  it.  The  complainant  asks  for  an  injunction 
restraining  such  removal. 

Early  leased  the  premises  to  H.  J.  Burtis,  the  son,  with  the 
privilege  of  buying.  While  under  the  lease,  H.  J.  Burtis  put 
the  boiler  in  the  building  and  used  it  in  connection  with  the 
engine  of  the  complainant,  to  cook  tomatoes  for  canning.     The 
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same  purposes  as  before  and  since.  Afterwards  he  enclosed  it. 
It  has  never  been  in  any  manner  attached  to  the  soil.  It  has 
always  stood  upon  a  brick  or  other  foundation  by  its  own  weight. 
There  are  about  thirty  feet  of  pipe  extending  upward,  supported 
by  iron  bars  and  clamps,  the  bars  being  fastened  to  the  main 
building  by  large  nails  or  spikes.  The  boiler  has  been  twice 
taken  out  and  carried  to  the  machinists  for  repairs. 

The  lease  was  executed  on  March  15th,  1881,  soon  after  which 
the  boiler  was  placed  in  position  by  H.  J.  Burtis.  On  February 
4th,  1883,  the  complainant  made  a  deed  to  H.  J.  Burtis  for  the 
premises,  and  took  the  first  mortgage.  In  October,  1884,  H.  J. 
Burtis  gave  a  bill  of  sale  to  his  father,  J.  K.  Burtis,  for  the 
boiler  and  other  articles.  In  November,  1884,  H.  J.  Burtis 
gave  the  $500  mortgage  to  the  complainant.  The  complainant 
insists  that  the  boiler  is  a  fixture,  and  is  subject  to  the  liens  of 
his  mortgages. 

I  cannot  conclude  that  the  complainant  is  right.  I  do  not 
find  a  single  case  in  New  Jersey  which  goes  so  far.  If  this 
chattel  became  a  fixture,  it  was  only  because  of  the  slight  attach- 
ment of  the  pipe  to  the  main  building.  I  cannot  so  decide  with- 
out moving  directly  in  the  face  of  all  the  decisions  upon  the  sub- 
ject in  this  state,  as  I  understand  them. 


Chables  Borcheelino's  executor 

V. 

Christina  Trefz  etal. 

To  taint  a  contract  with  usury  it  is  not  necessary  that  the  illegal  interest  or 
bonus  shall  have  been  taken  by  the  lender  himself;  but  if  it  be  shown  that 
an  illegal  consideration  was  paid  to  some  other  person  than  the  lender,  pursa-  , 
ant  to  the  terms  of  the  contract  of  loan,  with  the  knowledge  of  the  lender,  the  i 
contract  must  be  declared  to  be  usurious.  ' 
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On  final  hearing  on  bill  and  answer  and  proofs  taken  in  open 
court. 

Mr.  Cortlandt  Parker,  for  complainant. 

Mr.  Joseph  Coult,  for  defendant. 

Van  Fleet,  V.  C. 

This  is  a  suit  to  foreclose  a  mortgage  bearing  date  November 
16th,  1874,  made  by  the  defendant's  testator  to  the  complainants' 
testator  to  secure  $20,000.  The  mortgage  was  payable  in  one 
year  from  its  date,  and  bore  interest  at  the  rate  of  seven  per  cent, 
per  annum.  The  defence  is  usury.  It  is  undisputed  that  in  the 
negotiation  of  the  loan  secured  by  the  mortgage  the  mortgagee's 
son  acted  as  the  agent  of  his  father,  and,  on  the  conclusion  of  the 
transaction,  received  from  the  mortgagor  the  sum  of  $5,000  in 
addition  to  $50  which  the  mortgagor  paid  him  for  making 
searches  and  drawing  papers  connected  with  the  loan.  The 
mortgagor  paid  interest  on  the  $20,000  at  the  rate  of  seven  per 
cent,  per  annum,  so  that  it  will  be  seen  that  the  sum  which  he 
actually  received — $15,000 — cost  him,  for  the  period  for  which 
by  the  terms  of  the  papers  the  loan  was  to  run,  the  enormous 
sura  of  forty-three  per  cent.  It  is  manifest  that  no  honest  busi- 
ness can  be  conducted  successfully  which  purchases  the  use  of 
money  at  such  a  price.  This  fact  of  itself  makes  it  the  fdain 
duty  of  the  court,  as  it  seems  to  me,  to  examine  this  transaction 
with  the  most  jealous  scrutiny,  and  to  denounce  it  as  highly 
illegal,  unless  it  satisfactorily  appears  that  the  mortgagee  was  in 
no  way  responsible  for  this  extraordinary  exaction.  The  design 
of  the  statutes  against  usury  has  been  said  to  be  to  prevent 
avarice  from  preying  upon  necessity,  but  if  this  transaction  must 
stand,  and  the  device  resorted  to  in  this  case  to  defeat  the  pur- 
pose of  the  law  must  be  held  to  be  beyond  the  reach  of  judicial 
correction,  it  is  certain  our  law  has  not  accomplished  its  purpose, 
and  the  evil  it  was  intended  to  correct  still  exists  in  full  vigor. 

The  following  statement  presents  all  the  material  facts  attend- 
ing the  making  and   execution  of  the  contract  of  loan :    The 
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mortgagor,  through  his  book-keeper,  applied  to  the  mortgagee  for 
a  loan  of  $20,000,  to  be  secured  by  mortgage ;  the  mortgagee 
said  he  could  make  the  loan,  but  in  order  to  do  so  he  would  have 
to  sell  some  of  his  securities,  which  he  could  only  do  at  a  great 
loss ;  to  this  the  mortgagor's  agent  replied  that  if  he  would  raise 
the  money  and  make  the  loan  the  mortgagor  would  stand  the 
loss.  The  mortgagee  then  said  that  his  son  was  his  agent,  and 
that  mortgagor's  agent  had  better  go  and  talk  with  him.  The 
mortgagor  and  his  book-keeper  thereupon  went  to  see  the  son  and 
told  him  the  object  of  their  visit.  The  son  said  that  he  would 
see  his  father  and  talk  Avith  him  about  the  loan.  They  subse- 
quently saw  the  son  again,  when  he  told  them  that  his  father  had 
the  money,  but  that  he  (the  son)  had  received  an  offer,  from  other 
parties,  of  ^5,000,  as  commissions,  for  procuring  a  loan  of 
$20,000 ;  that  he  could  get  that  from  other  parties,  but  if  they 
were  willing  to  pay  the  same  sum  they  could  have  the  money. 
At  this  time  the  mortgagor  declined  to  take  the  loan  on  the  terms 
proposed.  Subsequently  his  necessities  became  so  pressing  that 
he  was  compelled  to  submit,  and  he  accordingly  sent  his  book- 
keeper to  the  son  to  notify  him  that  he  would  take  the  money 
on  the  terms  offered.  The  son  furnished  the  money  for  the 
whole  loan.  He  owed  his  father,  for  collections  previously  made, 
between  $2,000  and  $3,000.  This  he  paid,  and  the  father  raised 
the  balance  by  selling  United  States  bonds  to  his  son.  The  son 
says  :  "  I  had  money  on  hand  which  I  wanted  to  invest,  and  so 
I  concluded  to  take  father's  bonds  at  their  market  value."  The 
whole  $20,000  was  drawn  from  bank  by  the  son  and  delivered 
to  his  father,  and  then  passed  back.  $5,000  were  drawn  on 
November  17th,  1874.  The  whole  of  this  sum  was  delivered  to 
the  mortgagor  on  the  same  day,  and  the  bond  and  mortgage 
were,  at  the  same  time,  delivered  to  the  mortgagee.  The  mort- 
gagor was  required,  on  the  same  day,  to  sign  a  receipt,  under 
seal,  acknowledging  the  receipt  of  the  $5,000.  The  remaining 
$15,000  were  drawn  on  November  20th,  1874.  The  sou,  on  the 
same  day,  delivered  the  money  to  his  father,  who  at  once  laid  it 
on  a  table  in  liis  son's  office,  at  which  his  son,  the  mort^ao^or  and 
the  mortgagor's  book-keeper  were  sitting.     The  mortgagor  was 
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then  required  to  sign  another  receipt,  under  seal,  admitting  the 
receipt  of  the  $15,000,  and  stating  that  that  sum,  together  with 
the  $5,000  previously  received,  made  up  the  amount  of  the  mort- 
gage. This  paper,  on  being  signed,  was  given  to  the  mortgagee, 
who  immediately  left  the  room  where  the  parties  were,  and  the 
door  between  that  room  and  the  one  into  which  the  mort^ao-ee 
went  was  closed.  The  $15,000  were  then  counted  and  $5,000 
of  it  were  handed  over  by  the  mortgagor  to  the  son.  The  son 
says  that  his  father  got  no  part  of  this  money  and  did  not  know 
that  he  received  it ;  that  his  father  knew  that  he  was  in  the  habit 
of  getting  commissions  for  procuring  loans,  but  he  did  not  know 
what  they  were.  The  son  further  says  that  he  told  the  mort- 
gagor, during  the  negotiation,  that  if  the  loan  was  made  his  fee 
would  be  $5,000,  and  that  he  stated  as  the  grounds  of  his  charge 
that  the  loan  was  a  large  one ;  that  the  security  offered  was  not 
the  first  lien,  and  that  he  could  get  a  fee  of  that  amount  from 
other  parties.  The  property  pledged  for  the  payment  of  the  loan 
was,  in  the  judgment  of  the  son,  sufficient  to  render  the  money 
entirely  safe.  The  person  who  got  the  $5,000  was  the  only  child 
of  his  father,  and  is  the  person  now  before  the  court  asking  that 
a  decree  be  made  that  the  mortgage  sought  to  be  foreclosed  is  a 
valid  lien  for  $20,000. 

A  charge  of  usury,  whether  made  as  the  ground  of  affirmative 
relief  or  as  a  defence,  always  presents  a  question  of  fact,  which, 
like  other  questions  of  fact,  must  be  decided  by  the  evidence. 
Under  the  statute  in  force  at  the  time  the  contract  under  consider- 
ation was  made,  usury  consisted  in  taking  a  higher  rate  of  inter- 
est than  that  allowed  by  law,  the  prohibition  of  the  statute  being 
that  no  person  should,  upon  any  contract,  take,  directly  or  indi- 
rectly, more  than  $7  for  the  forbearance  of  $100  for  one  year. 
Rev.  p.  619.  The  test  question,  therefore,  in  this  case  is.  Is  it 
proved  that  the  lender  took,  directly  or  indirectly,  on  this  loan, 
a  higher  rate  of  interest  than  that  allowed  by  law  ?  That  a  sum 
so  far  above  that  allowed  by  law  was  taken  as  to  make  the  bar- 
gain an  exceptionally  oppressive  one  to  the  borrower,  is  a  fact 
beyond  dispute.  But  it  is  said  that  the  $5,000  were  not  taken 
as   interest    or   bonus,   but  were  paid   as  compensation  to  the 
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lender's  agent  for  services  in  inducing  the  lender  to  make  the 
loan.  This,  in  my  judgment,  is  a  plain  abuse  of  language. 
When  money  is  given  as  compensation  for  services,  the  sum  paid 
must,  in  order  to  be  fairly  entitled  to  be  called  compensation, 
bear  some  relation  to  the  value  of  the  services  rendered.  In  such 
an  affair  as  this  it  was  not  possible  for  any  person,  no  matter  how 
great  his  skill  or  valuable  his  time,  to  earn,  by  any  service  which 
it  was  possible  for  him  to  render  to  the  borrower,  a  sum  at  all 
approaching  in  amount  that  which  was  paid.  It  is  true  that 
where,  as  in  this  case,  the  principal  is  the  agent's  father,  it  is 
always  within  the  agent's  power  to  say  to  the  borrower,  "  ]My 
principal  has  the  money  you  want,  but  he  will  not  let  you  have 
it  unless  I  advise  him  to  do  so,  and  I  will  not  so  advise  him 
unless  you  will  give  me,  as  a  fee,  the  one-fourth  of  the  sum  you 
desire  to  borrow."  If  the  borrower  yields  to  such  a  demand  he 
does  not  make  compensation  for  services  but  gives  a  douceur. 
In  such  a  transaction  the  principal  is  entitled  to  the  very  best 
skill  and  judgment  his  agent  can  give,  and  he  also  has  a  right 
that  his  agent  shall  keep  himself  entirely  free  from  the  least 
temptation  to  betray  him.  If  in  such  a  transaction  an  agent 
clandestinely  stipulates  for  the  payment  of  a  fee  to  himself  as  a 
condition  of  advising  the  loan,  his  bargain,  in  my  judgment,  is  a 
corrupt  one,  and  if  he  takes  the  fee  he  receives  a  bribe.  No  man 
can,  at  the  same  time,  serve  two  masters  having  different  or  con- 
flicting interests.  The  evidence  shows  that  this  loan  was  under 
negotiation  between  two  and  three  weeks.  Suppose  we  say  that 
the  negotiations  covered  the  longest  period — three  weeks — and 
that  the  mortgagee's  son  devoted  the  whole  of  each  day,  Sundays 
included,  to  argumentation  to  convince  his  father  that  he  ought 
to  make  the  loan,  the  whole  period  of  his  service  would  then  have 
been  twenty-one  days,  and  his  compensation  at  the  rate  of  over 
$230  a  day.  In  a  case  where  a  charge,  much  less  exorbitant  in 
amount,  was  made  by  a  lender  under  the  guise  of  compensation 
for  professional  services,  the  court  of  errors  and  appeals,  speak- 
ing by  Mr.  Justice  Dixon,  declared  that  the  assertion  that  the 
money  was  received  as  compensation  for  services  was  incredible, 
but  it  was  quite  manifest,  on  the  contrary,  that  it  was  received  as 
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a  usurious  bonus.  And  so  the  court  adjudged  the  fact  to  be  in 
spite  of  the  lender's  positive  affirmation,  under  oath,  to  the  con- 
trary. Boyd  V.  JSngelbreoht,  9  Stew.  Eq.  612.  It  is  manifestly 
idle  to  call  the  $5,000  compensation  for  services.  It  was  not 
paid  as  compensation  for  services,  but  for  the  loan.  It  was  paid 
for  the  money.  A  payment  for  such  a  purpose  contravenes  the 
very  foundation  principle  of  the  law  against  usury. 

But  it  is  said  the  illegal  2)ayment  was  not  made  to  the  mort- 
gagee. It  is  not  necessary  that  it  should  have  been,  to  infect  the 
contract  with  usury.  There  can  be  no  doubt  that  if  the  mort- 
gagee had  made  this  contract  in  person,  and  it  had  been  agreed 
that  the  mortgagor  should,  as  a  condition  of  the  loan,  pay  to  the 
mortgagee's  son  a  fee  of  $5,000,  the  presence  of  that  stipulation 
would  have  rendered  the  contract  usurious.  If  the  thins:  forbid- 
den  by  law  is  done,  the  law  is  violated,  and  it  is  wholly  unim- 
portant by  what  particular  method  the  violation  is  effected,  or 
who  gets  the  fruit  of  its  violation.  The  thing  the  statute  pro- 
hibits is  the  taking  of  more  than  a  fixed  rate  of  interest  for  the 
use  of  money.  The  design  of  the  statute  is  the  protection  of 
borrowers.  Now,  it  is  manifest  that  the  law  is  just  as  effectually 
violated  and  the  harm  to  the  borrower  is  just  as  great  when  the 
spoil  goes  to  the  pocket  of  a  stranger  as  when  it  goes  to  the 
pocket  of  the  lender. 

The  important  question  in  cases  of  this  kind  is.  Was  the  bonus 
or  illegal  interest  taken,  no  matter  by  whom,  pursuant  to  the 
terms  of  the  contract  of  loan  with  the  knowledge  of  the  lender  ? 
If  it  was,  the  contract  is  usurious.  That  it  was  in  this  case 
would  seem  to  be  almost  incontestable.  It  is  undisputed  here  that 
the  borrower  first  applied  to  the  lender,  that  the  lender  said  that 
he  could  make  the  loan,  but  to  do  so  he  would  be  compelled  to 
sell  his  securities  at  a  loss,  and  that  the  borrower  replied  that  he 
would  stand  the  loss.  At  this  point  the  lender  sent  the  bor- 
rower to  his  son  to  arrange  the  terms  of  the  contract.  The  son 
and  the  borrower  did  arrange  them,  and  one  of  them  was  that 
the  borrower  should  pay  the  lender's  son  $5,000  for  advising  his 
fatlier  to  make  the  loan.  In  view  of  these  facts,  I  think  it  is 
impossible  to  say  <^hat  the  lender  lid  not  send  the  borrower  to  his 
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.son  to  have  just  such  a  contract  entered  into  as  the  son  after- 
\\^ards  made.  It  will  be  remembered  that  the  work  of  negotia- 
tion was  almost  complete ;  the  minds  of  the  parties  had  met  on 
all  the  material  parts  of  the  contract ;  the  lender  had  the  money 
which  the  borrower  wanted,  or  could  readily  raise  it ;  he  was 
willing  to  make  the  loan,  but  he  wanted  something  in  addition 
to  legal  interest ;  the  borrower  was  willing  to  pay  more  than 
legal  interest ;  the  lender's  son  was  a  lawyer,  the  lender  was  not ; 
and  now,  when  they  reach  the  point  where  it  is  necessary  that  a 
plan  should  be  devised  for  the  payment  of  more  than  legal  inter- 
est for  the  money,  the  lender  sends  the  borrower  to  his  son.  To 
my  mind  it  is  clear  that  his  object  in  doing  so  was  to  have  the 
diflficult  part  of  the  contract  arranged. 

Besides,  it  will  be  remembered  that  two  of  the  reasons  which 
the  son  urged  in  justification  of  this  extraordinary  charge,  had 
special  reference  to  his  father.  They  were  just  such  reasons  as  a 
greedy  lender,  dealing  in  person,  would  present  to  the  mind  of 
an  eager  borrower.  The  son  says  that  he  told  the  borrower  that 
the  loan  was  a  large  one  and  that  the  security  offered  was  not  a 
first  lien.  These  considerations  were  such,  it  will  be  observed, 
as  concerned  the  lender  principally,  if  not  exclusively.  If  the 
loan  was  made,  the  lender  had  to  raise  the  money ;  the  labor  and 
loss  of  doing  so  M^ere  his ;  and  if  the  security  to  be  taken  for  the 
loan  was  insufficient  or  subject  to  any  infirmity  or  disadvantage, 
the  risk  was  the  lender's.  Mere  form  of  speech,  in  such  a  mat- 
ter, is  wholly  immaterial.  The  son  may,  in  this  transaction, 
appear,  if  we  look  merely  at  the  form  of  his  speech,  to  have  been 
speaking  for  himself,  but  if  we  look  at  the  substance  of  what  he 
said  we  must  see  that  what  he  said  was  said  for  his  father  and 
not  for  himself. 

That  the  contract  actually  made  in  this  case  required  the  bor- 
rower to  pay  more  than  legal  interest  is  free  from  all  doubt. 
But  suppose  we  say  that  the  contract  in  this  respect  was  un- 
authorized, and  that  the  lender  never  meant  or  consented  that  his 
agent  .should  place  himself  in  a  position  where  he  would  be  under 
a  very  pow^-rful  temptation  to  betray  him,  then  the  lender  was 
bound,  according  to  one  of  the  best-€8tablished  and  most  sahitary 
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principles  of  the  law  of  agency,  as  soon  as  the  fact  that  his  agent 
had  transcended  his  authority  and  committed  a  fraud  against 
him  came  to  his  knowledge,  to  repudiate  tho  contract  and  dis- 
avow it  in  toto.  The  moment  a  principal  obtains  knowledge 
that  his  agent  has,  in  pretending  to  deal  for  him,  exceeded  his 
authority,  the  law  calls  upon  him  to  act.  He  cannot  toy  with 
the  situation ;  he  must  either  own  or  disown  his  agent's  act,  and 
he  must  do  so  in  toto  ;  he  cannot  ratify  part  and  repudiate  the 
reirt.  In  the  language  of  Judge  Story,  ''  He  must  adopt  the 
whole  or  none.  A  ratification  of  part,  with  full  knowledge  of 
all  the  material  circumstances,  operates  as  a  confirmation  of  the 
whole."  8tory  on  Agency  §  SSO.  Now,  while  this  is  a  well- 
established  rule  of  almost  universal  application,  I  am  obliged  to 
add  that  it  seems  to  be  authoritatively  decided  that  contracts  of 
the  class  under  consideration  do  not  fall  within  its  operation,  but 
that  a  lender  may,  where  his  agent  has,  without  his  knowledge 
and  against  his  will,  stipulated  for  the  payment  of  a  bonus  to 
himself  as  a  condition  of  the  loan,  and  where  it  satisfactorily 
appears  that  the  lendei'  was  free  from  the  least  intention  to 
violate  or  evade  the  law  against  usury,  enforce  that  part  of  the 
contract  which  he  intended  should  be  made,  and  repudiate  the 
rest.  The  leading  case  on  this  subject  is  Condit  v.  Baldwin,  SI 
Barb.  J81 ;  8.  C.  on  appeal,  21  N.  Y.  219.  The  doctrine 
established  by  this  case  has  been  followed  in  New  York  in  North 
v.  Sergeant,  3S  Barb.  360  ;  Fellows  v.  Commissioners  of  Oneida, 
36  Barb.  665,  and  Bell  v.  Day,  32  N.  Y.  166,  and  by  the  court 
of  errors  and  appeals  of  this  state  in  Mvir  v.  Newark  Savings 
Institution,  1  C.  E.  Gr.  537.  This  doctrine  was  not  adopted  by 
the  court  of  appeals  of  New  York  without  a  struggle,  and  since 
its  adoption  it  seems  to  have  been  conceded  that  its  soundness 
could  not  be  defended,  but  it  was  adhered  to  in  Bell  v.  Day  simply 
on  the  ground  that  it  was  better  that  the  law  on  such  a  subject 
should  be  considered  settled  than  that  it  should  be  settled  exactly 
in  conformity  to  correct  principles.  In  the  case  last  mentioned, 
a  majority  of  the  judges  who  heard  it  were  convinced  that  the 
doctrine  was  unsound,  but  two  of  them — Chief-Judge  Denio  and 
Judg-e  John  K.  Porter — nevertheless  voted  to  adhere  to  it  on  the 
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ground  of  stare  decisis,  and  it  was  thus  maintained.  But  the 
law,  so  far  as  this  court  is  concerned,  must  be  considered  settled. 
The  rule,  then,  to  be  applied  in  the  solution  of  the  case,  under 
the  view  last  stated,  is  this :  If  the  $5,000  were  taken  without 
the  knowledge  and  against  the  will  of  the  lender,  he,  notwith- 
standing the  fact  that  the  contract  of  loan  was  in  fact  usurious, 
is  not  affected  by  its  illegality,  and  may  enforce  his  mortgage ; 
but  if,  on  the  contrary,  the  $5,000  were  taken  with  his  knowledge, 
then  he  was  a  participant  in  the  illegal  exaction  and  should  be 
required  to  bear  its  penal  consequences.  The  proofs  leave  little 
room  for  doubt  that  the  lender  knew,  before  he  advanced  the 
money,  that  a  bonus  was  to  be  paid  for  the  loan.  The  sou  says 
that  his  father  knew  that  he  was  in  the  habit  of  charging  fees  or 
commissions  for  procuring  loans,  but  that  his  father  did  not  know 
how  much  he  received  in  this  case.  He  does  not,  however,  say 
that  he  did  not  tell  his  father  how  much  he  was  to  receive. 
When  the  lender  and  borrower  suspended  their  negotiations  and 
the  lender  sent  the  borrower  to  his  son,  it  will  be  remembered 
that  the  only  part  of  the  contract  which  was  incomplete  was  that 
which  should  provide  a  method  by  which  the  lender  should  be 
re-imbursed  for  the  loss  he  would  sustain  on  the  sale  of  "his  securi- 
ties. The  son  made  that  part  of  the  contract.  Did  not  the 
father  want  to  know  what  it  was  ?  Would  he  ever  have  con- 
sented to  make  the  loan  until  he  knew  ?  Or  suppose  we  say  that 
the  father's  intention,  when  he  sent  the  borrower  to  his  son,  was 
that  his  son  should  negotiate  the  whole  contract,  arrange  all  its 
parts,  still  it  would  be  necessary  for  him,  in  order  to  raise  the 
money,  to  sell  his  securities  and  thus  incur  a  loss,  and  he  would, 

Note. — How  far  a  lender  is  affected  by  the  acts  of  his  agent  in  taking  usury 
from  the  borrower,  see  Gray  v.  Van  Blarcom,  2  Stew.  Eq.  4^4  i  Forbes  v. 
Baeder,  4  Slew.  Eq.  SSI;  Coudert  v.  Flagg,  4  Stew.  Eq.  394;  Rogers  v.  Buck- 
ingham, 33  Conn.  SI ;  Lee  v.  Chadsey,  3  Abb.  App.  Dec.  43  ;  Phillips  v.  Mackel- 
lar,  92  N.  Y.  34 ;  Fellows  v.  Longyor,  91  N.  Y.  324  ;  Ballinger  v.  Bourland,  S7 
III.  513;  Boyhton  v.  Bain,  90  III  283;  Payne  v.  Newcomb,  100  III.  611; 
Meers  v.  Stevens,  106  III.  549;  Brigham  v.  Myers,  51  Iowa  397 ;  Dickey  v. 
Brown,  56  Iowa  426 ;  Erickson  v.  Bell,  53  Iowa  627 ;  Acheson  v.  Chase,  28  Minn. 
211 ;  Jordan  v.  Humphrey,  31  Minn.  495  ;  New  England  Mortgage  Co.  v.  Hen- 
drickson,  13  Neb.  157  ;  Austin  v.  Harivgton,  28  Vl.  130;  (lutillie  v.  Wcechter,  SS 
Wis.  252;  Palmer  v.  Call,  7  Fed.  Rep.  757.— Rep. 
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therefore,  still  be  in  a  position  where  he  would  be  naturally 
anxious  to  know  how  he  was  to  be  re-imbursed,  and  unwilling  tc 
fiirnish  the  money  until  he  had  satisfactory  information  on  that 
subject.  There  can  be  no  doubt  that  he  knew.  His  own  con- 
duct furnishes  very  strong  evidence  on  this  point.  There  is  no 
dispute  in  the  evidence  that  immediately  after  the  father  laid  the 
last  $15,000  of  the  loan  on  his  son's  table  he  left  the  room  where 
the  business  was  being  transacted  and  went  into  the  adjoining 
room,  and  that  the  door  between  the  two  rooms  was  closed.  The 
mortgagor's  book-keeper  says  that  the  father  remained  in  the 
adjoining  room  until  the  business  was  completed,  and  that  he 
found  him  there  when  he  went  out ;  while  the  son  says  that  he 
did  not  see  his  father  again  after  he  left  the  room  until  near  the 
close  of  the  day.  There  is  no  dispute,  however,  that  he  left. 
Now,  why  did  he  leave  ?  His  son,  it  is  true,  was  there  to  repre- 
sent him  and  to  do  for  him  whatever  was  necessary  to  be  done ; 
but  an  important  contract  involving  $20,000,  to  which  he  was  a 
party,  was  in  course  of  execution  and  at  its  most  interesting 
points — at  the  point  where  the  money  was  to  be  handed  over  and 
the  securities  delivered  and  the  final  words  spoken  ;  he  had  no 
business  or  duty  which  called  him  elsewhere ;  he  had  a  right  to 
be  in  the  room  where  the  business  was  being  transacted  ;  his 
interest,  as  well  as  his  curiosity,  would  naturally  make  him 
desire  to  be  there ;  but  he  went  away,  and  as  soon  as  he  was 
placed  in  a  position  where  he  could  neither  see  nor  hear  what 
was  done,  one-fourth  of  the  sum  secured  by  the  mortgage  he  had 
just  taken  was  paid  to  his  son  as  a  fee  for  advising  him  to  make 
the  loan.  Can  there  be  a  doubt  in  the  mind  of  any  person  at  all 
familiar  with  the  motives  which  control  human  conduct  why  he 
went  away  ?     I  have  none. 

The  proofs  convince  me  that  the  contract  on  which  the  mort- 
gage sought  to  be  foreclosed  is  founded,  was  usurious,  and  there- 
fore the  defence  muvst  prevail. 
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Theodoee  Runyon,  Esq.,  Oedinaky. 


H.  Staats  Bonney,  executor  &c.,  appellant, 


Eliza  P.  Haydock,  respondent. 

1.  A  son-in-law  rendered  services  to  a  decedent  in  his  lifetime,  without  any 
promise  or  expectation  then  of  compensation,  and  the  son-in-law  was  ap- 
pointed one  of  the  executors,  and  served  as  such.  He  made  a  claim  of 
$1,083  for  those  services  in  his  accounts.  The  conrt  allowed  only  $541.50. 
He  appealed. — Held,  that  the  court  would  not  reverse.  There  was  no  appeal 
on  the  part  of  any  one  interested  adversely. 

2.  The  court  may  refuse  to  charge  the  counsel  fees  in  a  successful  suit, 
bnmght  by  the  executor  against  the  testator's  widow,  to  recover  assets  of  the 
estate,  upon  the  income  of  the  estate,  in  which  the  widow  has  a  direct  interest 
as  annuitant. 

3.  On  successful  exceptions  to  an  executor's  account,  a  counsel  fee  may  be 
alKiwed  the  exceptant  (an  annuitant)  out  of  the  corpus  of  the  estate. 

513  33 
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Bonney  v.  Haydock. 
Appeal  from  decree  of  Union  orphans  court. 

Mr.  G.  Berry,  for  appellant. 

Mr.  J.  B.  English,  for  respondent. 

The  Oedinaey. 

The  questions  submitted  are,  whether  the  orphans  court 
ought  not  to  have  allowed  to  the  appellant,  on  passing  his 
account  as  one  of  the  executors  of  Eden  Haydock,  deceased,  the 
sum  claimed  by  him,  $1,083,  instead  of  $541.50,  the  amount 
which  they  allowed  for  services  rendered  by  him  to  the 
decedent  in  his  lifetime ;  whether  the  court  ought  not  to  have 
charged  against  the  income  of  the  estate,  instead  of  the  corpus 
(in  the  former  of  which  the  widow  appears  to  be  especially 
interested  as  annuitant),  the  counsel  fees  paid  by  the  executor  in 
a  successful  suit  brought  by  him  against  the  widow  to  recover 
assets  of  the  estate;  and  whether  the  court  ought  to  have 
allowed,  as  it  did,  a  counsel  fee  payable  out  of  the  corpus  of  the 
estate  to  the  respondent's  counsel  in  the  matter  of  the  exceptions. 

The  proof  on  the  subject  of  the  allowance  to  the  appellant  for 
his  services  to  the  testator  is  not  such  as  to  justify  a  reversal  of 
the  decree  of  the  orphans  court  on  that  head,  at  the  instance 
of  the  appellant.  There  appears  to  have  been  no  agreement 
between  the  testator  and  him,  either  as  to  the  payment  which  he 
should  receive  for  the  services,  or  that  he  should  receive  pay  at 
all.  He  seeks  to  recover  upon  a  quantum  meruit.  The  services 
were  such  as  he,  as  the  husband  of  the  testator's  only  child, 
would  have  cheerfully  rendered  without  other  compensation 
than  such  as  he  might  receive  in  the  preservation  of  the  estate 
for  his  wife,  to  whom  it  was  eventually  to  go.  He  says  that 
they  consisted  of  the  collection  of  dividends,  making  up  the 
testator's  accounts,  and  transacting  all  his  financial  business,  and 
that  he  did  all  business  which  the  testator  reqaired  him  to  do. 
He  testifies  that  the  testator  said  to  him : 

"  I  know  I  am  putting  you  to  a  great  deal  of  trouble,  but  you  shall  be  paid 
for  all  this," 
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He  also  says  that  he  would  not  have  objected  to  rendering 
the  services  had  the  testator  told  him  that  he  would  never  get 
any  pay  for  them.  He  made  no  charge  for  the  services ;  there 
was  no  agreement  as  to  any  price.  He  never  requested  the 
testator  to  pay  him  for  them  nor  made  any  demand  upon  him  in 
respect  to  them.  There  is  no  evidence  of  a  promise  to  pay  for 
them,  except  that  of  the  appellant  himself,  which  is  incompetent. 

There  was  no  error  in  the  refusal  to  charge  the  counsel  fees 
of  the  chancery  suit  upon  the  income  of  the  estate,  nor  in  allow- 
ing a  counsel  fee  to  the  respondent's  counsel  out  of  the  corpus. 

The  decree  will  be  affirmed,  with  costs  to  be  paid  by  the 
appellant. 


Geoeqb  Schmitt,  appellant, 

V. 

Sabah  C.  Willis,  executrix  and  respondent. 

Where  the  proceedings  for  the  sale  of  land  to  pay  a  decedent's  debts  are 
regular,  and  the  orphans  court  orders  the  land  to  be  sold  free  from  the 
widow's  right  of  dower,  the  sale  thereunder  divests  her  of  all  claim  upon  the 
land-and  transfers  her  interest  to  the  money  derived  from  such  sale.. 


Appeal  from  decretal  order  of  Union  orphans  court. 
Mr.  T.  L.  Ourrie,  for  appellant. 
Mr.  C.  F.  HiU,  for  respondent. 

The  Oedinaby. 

The  appeal  in  this  case  is  from  a  decretal  order  of  the  orphans 

jourt  of  Union  county,  dismissing  a  petition  of  the  appellant  to 
that  court.  By  the  petition  the  appellant  prayed  the  court  to 
vacate  its  order  confirming  a  sale  by  the  respondent  as  executrix 
of  Thomas  E.  Hicks,  deceased,  under  the  order  of  the  court,  to 
him,  of  certain  land  of  the  decedent,  and  to  order  the  executrix 
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to  repay  to  him  the  deposit  made  by  him  at  the  sale  on  account 
of  his  bid. 

The  ground  on  which  he  based  his  application  was,  that  al- 
though the  land  was  sold  free  from  the  dower  of  the  widow  of 
the  decedent,  she  refuses  to  relinquish  her  dower  in  the  property. 
No  proof  was  offered.  It  appears,  by  the  petition  of  appeal, 
that  the  land  was  sold  under  the  order  of  the  orphans  court  to 
pay  the  debts  of  the  decedent,  and  that  the  court  ordered  that  it 
be  sold  free  from  the  dower  of  the  widow.  The  appellant  insists 
that  the  sale  under  the  order  did  not  divest  the  widow  of  her 
dower  in  the  property.  He  does  not  deny  that  she  was  notified 
of  the  application  to  sell  the  land  free  from  her  dower,  according 
to  the  provisions  of  the  eighteenth  section  of  the  act  "  relative  to 
sales  of  land  under  a  public  statute  or  by  virtue  of  any  judicial 
proceedings"  (Rev.  p.  104-6),  but  he  denies  that  the  court  had  the 
power  to  order  a  sale  of  land  to  pay  debts  of  a  decedent  free 
from  dower. 

The  provision  of  the  statute  just  referred  to  is  too  plain  to  ad- 
mit of  any  question.  There  can  be  no  doubt  of  the  power  of 
the  orphans  court,  under  that  statute,  to  order  such  sale  free  from 
dower.  It  is  urged  that  the  section  of  the  orphans  court  act 
which  makes  the  lands  of  a  decedent  liable  to  sale  to  pay  his 
debts,  provides  that  nothing  therein  contained  shall  affect  any 
right  of  dower  in  the  property.  Rev.  p.  766  §  70.  The  object 
of  that  proviso  is  to  declare  that  the  legislature  does  not  intend 
to  deprive  the  widow  of  her  dower  by  the  sale  of  the  land  to  pay 
the  decedent's  debts.  The  act  above  referred  to,  "  relative  to 
sales  of  land  "  &c.,  while  it  provides  for  the  sale  of  the  land  free 
from  the  dower,  does  not  deprive  the  widow  of  her  dower ;  it 
merely  transfers  her  right  from  the  land  to  the  proceeds  of  the 
sale  thereof.  The  proviso  of  the  orphans  court  act  and  the  act 
"  relative  to  sales  of  land  "  &c.  are  in  pari  materia,  and  are  to  be 
so  construed  that  both  may  stand,  and  so  as  to  give  effect  to  the 
manifest  intention  of  the  legislature  in  enacting  them.  If  the 
proceedings  in  the  orphans  court  were  in  accordance  with  the  re- 
quirements of  the  latter  act,  and  it  is  not  denied  that  they  were, 
the  title  will  pass  to  the  purchaser  free  from  the  widow's  right 
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of  dower.  The  act  expressly  provides  that  in  such  case  the  estate 
and  interest  of  the  widow  shall  pass  by  the  sale,  and  that  the 
purchaser,  his  heirs  and  assigns,  shall  hold  the  premises  free  and 
discharged  from  all  claims  by  virtue  thereof. 

The  order  appealed  from  should  be  affirmed,  with  costs. 


Edwaed  Pomeroy,  appellant, 

V. 

Alfred  Mills,  respondent. 

1.  Where  there  are  two  executors,  and  each  one  appears  to  have  discharged 
his  duty  towards  the  estate  with  discretion  and  fidelity,  and  each  in  his  sphere 
brought  to  the  business  valuable  qualifications,  the  commissions  should  be 
divided  equally. 

2.  One  of  two  executors  kept  all  the  moneys  of  the  estate,  and  paid  out  to 
the  legatees  nearly  all  the  funds,  in  April,  1881,  against  the  remonstrance  of 
bis  co-executor.  Their  account  was  passed  in  September,  1881,  after  which  a 
litigation  as  to  the  amount  of  their  commissions  arose — Held,  that  the  co- 
executor  was  entitled  to  recover  from  the  other  executor  interest  on  his  com- 
missions from  September,  1881. 


Appeal  from  decree  of  Morris  orphans  court. 
Mr.  F.  McGee,  for  appellant. 
Mr.  H.  C.  Pitney,  for  respondent 

The  Ordinary. 

This  is  an  appeal  from  the  decree  of  the  orphans  court  of 
Morris  county  apportioning  between  the  appellant  and  respond- 
ent their  commissions  as  executors  of  the  will  of  George  Pome- 
roy, deceased.  The  amount  of  the  commissions  is  $9,684.66,  or 
two  per  cent,  upon  $484,233.01,  and  it  was  by  the  decree  under 
review  divided  between  the  two  executors  as  follows :  $3,873.87 
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to  the  appellant,  and$  5,810.79  to  the  respondent — that  is,  forty 
per  cent,  to  the  former  and  sixty  per  cent,  to  the  latter ;  and  the 
decree  directs  that  the  respondent's  share  be  paid  by  the  appel- 
lant, with  interest  thereon  from  the  5th  of  September,  1881.  All 
the  moneys  of  the  estate  were  kept  by  the  appellant,  and  in 
April,  1881,  he  paid  out  to  himself  and  his  sisters,  as  residuary 
legatees,  $22,999.59,  after  which  payments  there  were  left  in  his 
hands  only  about  $440.  On  the  29th  of  that  month  he  took 
from  his  sisters  a  letter  of  attorney,  empowering  him,  among 
other  things,  to  pay  for  them  whatever  moneys  might  be  neces- 
sary in  managing  or  settling  the  estate,  refunding  to  the  execu- 
tors whatever  might  have  been  overpaid.  The  account  was  set- 
tled September  5th,  1881.  The  appellant  having  so  paid  out  to 
himself  and  his  sisters  as  residuary  legatees,  the  moneys  of  the  es- 
tate in  April,  not  reserving  the  money  which  would  be  necessary, 
as  he  knew,  to  pay  the  expenses  of  settling  the  estate,  and  he 
and  they  having  had  the  use  of  it  ever  since,  the  decree  directed 
that  he  pay  the  respondent  his  share  of  the  commissions,  with 
interest  from  the  date  of  the  settlement  of  the  account.  What- 
ever commissions  were  due  to  the  respondent  at  the  settlement  of 
the  account  were  payable  at  once,  and  the  only  reason  why  there 
was  not  money  wherewith  to  pay  them  then  was  that  the  appel- 
lant had  paid  it  away,  as  before  mentioned. 

In  his  letter  of  April  1st,  1881,  the  appellant  announced  to 
the  respondent  that  he  had  paid  out  the  money.  In  a  reply  sent 
to  him  the  next  day,  the  respondent  protested  against  the  pay- 
ment, because  the  executors  were  required  under  the  will  to  make 
provision  (which  they  had  not  yet  done)  for  a  fiind  to  raise  $1,000 
a  year  for  the  testator's  widow,  and  for  the  expenses  of  settling 
the  estate,  including  the  commissions.  By  his  letter  of  the  25th 
of  the  same  month  to  the  respondent,  the  appellant  stated  that 
there  were  only  $441.90  left  in  the  hands  of  the  executors,  a  sura 
insufficient,  as  he  said,  to  pay  the  expenses  and  commissions,  and 
requested  the  respondent  to  name  a  sum  sufficient  for  that  pur- 
pose, and  promised  that  he  and  his  two  sisters  would  refund  it  to 
the  estate.     Under  the  circumstances,  it  was  just  to  require  him 
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to  pay  the  respondent's  share  of  the  commissions,  and  interest 
thereon,  from  the  time  of  passing  the  account  in  September,  1881. 

The  appellant  insists  that  the  apportionment  of  the  commis- 
sions was  unjust.  In  Pomeroy  v.  Mills,  10  Stew.  Eq.  678,  the 
court  of  errors  and  appeals  said,  in  reference  to  the  allowance  to 
be  made  to  the  executors  for  their  services  in  settling  this  estate, 
that  the  estate  was  almost  entirely  made  up  of  securities  readily 
salable  in  the  New  York  market,  which  were  either  sold  there 
by  a  firm  of  brokers,  of  which  the  appellant  was  a  member,  at 
the  usual  commissions,  or  transferred  by  the  executors  to  the 
legatees  in  specie  ;  that  the  indebtedness  of  the  testator  was  very 
flight;  that  no  litigation  attended  the  administration,  and  that 
the  executors  were  prepared  to  settle  their  accounts  in  about  a 
year  after  the  probate  of  the  will,  and  that  while  it  was  true 
that  seldom  could  an  estate  of  such  magnitude  be  administered 
with  so  little  pains,  trouble  and  risk,  it  w^as,  on  the  other  hand, 
to  be  remembered  that  the  provisions  of  the  will  had  been 
executed  thus  far  with  discretion,  fidelity  and  promptitude,  and 
that  those  qualities  formed  a  highly  valuable  element  in  the 
ser\^ices  rendered ;  that  one  of  the  executors  (the  respondent) 
was  a  counselor  of  this  state,  and,  while  he  could  not  be  allowed 
counsel  fees  aside  from  commissions,  the  fact  that  his  professional 
skill  had  made  it  unnecessary  to  invoke  other  legal  assistance 
might  justly  be  regarded.  Taking  all  things  into  consideration, 
the  court  adjudged  that  two  per  centum  on  the  aggregate  of 
$484,233.01  would  be  a  reasonable  compensation  to  the  executors. 

When  it  is  considered  that  almost,  if  not  quite,  all  the  active 
business  of  the  settlement  which  was  not  done  by  agents,  was 
done  by  the  appellant,  and  that  the  respondent's  participation 
in  the  settlement  was  almost  entirely  supervisory  and  advisory, 
and  that  each  executor  appears  to  have  discharged  his  duty 
towards  the  estate  with  discretion  and  fidelity,  and  that  each  in 
his  sphere  brought  to  the  business  valuable  qualifications,  there 
is  no  ground  for  any  discrimination  in  the  apportionment  of  the 
compensation,  and  I  am,  therefore,  of  opinion  that  there  ought 
to  be  none,  but  that  the  commissions  should  be  equally  divided. 
Squier  v.  Squier,  3  Stew.  Eq.  ^27.     It  will  not  be  amiss  to  add 
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(although  my  conclusion  is  in  nowise  dependent  thereon)  that  the 
executors  themselves  appear  to  have  contemplated  an  equal 
division  of  the  commissions  between  them.  In  his  affidavit 
submitted  to  the  orphans  court  as  the  basis  of  an  application  for  a 
reconsideration  of  its  award  of  five  per  centum  commissions  to 
the  executors,  the  appellant  said  that  he  was  entirely  willing 
that  his  co-executor  should  share  equally  with  him  in  the  com- 
missions that  might  be  awarded.  And  the  respondent,  in  his 
testimony  in  this  court  in  that  same  matter,  while  he  insisted 
that  the  allowance  of  commissions  at  the  rate  of  five  per  centum 
was  just,  stated  that  under  the  circumstances  of  the  case  all  that 
he  had  ever  asked  as  his  own  commissions  was  two  and  a  half 
per  cent.  He  seems  at  that  time  to  have  contemplated  an  equal 
division. 

The  decree  should  be  reversed,  but  without  costs.  The  com- 
missions should  be  divided  equally  between  the  executors,  and 
the  appellant  should  be  required  to  pay  the  respondent  his  share 
of  them,  with  interest  thereon  from  the  5th  of  September,  1881. 


In  the  matter  of  the  propounding  for  probate  of  a  paper  purport- 
ing to  be  the  will  of  Caeoline  Pembertox,  deceased, 
late  of  the  county  of  Monmouth. 

1.  A  will  was  sustained  against  the  charge  of  undue  influence  by  the  prin- 
cipal legatee,  where  the  testatrix  appeared  to  have  attended  to  all  the  details 
of  having  the  will  drawn  and  executed,  and  there  was  no  evidence  of  such  in- 
fluence other  than  the  testimony  of  witnesses  as  to  testatrix's  declarations. 

2.  An  appeal  will  not  lie  from  an  order  made  by  consent  of  the  party  ap- 
pealing from  it. 

Appeals  from  the  decree  of  the  orphans  court  of  the  county  of 
Monmouth  admitting  the  will  to  probate,  and  an  appeal  from  an 
order  directing  the  administrator  pendente  lite  to  pay  the  counsel 
fees  &a 
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Mr.  W.  H.  Vredenburgh  and  Mr.  A,  C.  Hartshome,  for  cave- 
ators. 

Mr.  G.  C.  Beehnan,  for  proponent. 

The  Ordinary. 

Two  of  these  appeals  are  by  John  P.  Pemberton  and  Henrj 
H.  Pemberton  respectively,  from  the  decree  of  the  orphans  court 
admitting  to  probate  a  paper  purporting  to  be  the  will  of  their 
mother,  Caroline  Pemberton,  deceased,  and  the  other  is  by  Caro- 
line H.  Pemberton,  their  sister,  the  proponent,  from  an  order 
made,  according  to  its  recital,  on  consent  of  her  proctor  and  coun- 
sel, directing  that  the  administrator  pendente  lite  pay  the  counsel 
fees,  and  costs  and  expenses  of  the  litigation,  which  the  court  had 
decreed  should  be  paid  out  of  the  estate.  Motion  is  made  to 
dismiss  that  appeal. 

That  the  testatrix  was  competent  to  make  a  will  when  the  in- 
strument in  question  which  is  propounded  as  her  last  will  and 
testament  was  executed,  there  can  be  no  doubt.  Indeed,  her  ca- 
pacity is  not  questioned,  but  the  caveators,  her  two  sons,  insist 
that  the  proponent  (who  is  her  only  daughter)  procured  the  will 
by  the  exercise  of  undue  influence  over  her.  The  will  was  made 
on  the  16th  of  August,  1880,  at  Asbury  Park,  where  the  testa- 
trix was  then  living  with  her  daughter,  who  was  keeping  a  board- 
ing-house there.  The  testatrix  died  in  London,  England,  No- 
vember 20th,  1882,  over  two  years  afterwards.  She  went  from 
New  York  on  a  visit  of  pleasure  to  Europe,  October  28th,  1882, 
and  died  ten  or  twelve  days  after  her  arrival  in  London.  She 
was  accompanied  on  the  visit  by  the  proponent,  and  Henry,  one 
of  her  sons.  Both  of  the  sons  were  and  are  physicians.  Up  tc 
the  time  of  her  death  they  were  not  aware  that  she  had  made  this 
will.  According  to  their  testimony,  both  of  them  were  desirous 
that  she  should  make  a  will  before  she  sailed,  and  spoke  to  her 
on  the  subject,  and  it  appears,  by  Henry's  testimony,  that  he  was 
desirous  that  she  should  do  so  up  to  the  time  of  her  death.  By 
the  will,  she  gave  to  John  mortgages  to  the  amount  of  $1.20(? 
(of  principal);  to  Henry  mortgages  to  the  amount  of  ^1,962  (of 
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principal),  and  to  Caroline  two  lots  of  land  in  Long  Branch,  ad- 
joining each  other,  and  a  mortgage  of  the  amount  of  $650  (of 
principal),  and  also  her  building  loan  shares  and  bank  stock,  to- 
gether with  all  the  residue  of  her  personal  estate.  To  Caroline's 
son  she  gave  two  lots  of  land  in  Ocean  township,  Monmouth 
county,  and  to  John's  daughter  a  lot  in  Eatontown  township  in 
that  county,  and  she  appointed  Caroline  her  executrix.  The 
will  was  executed  with  all  due  legal  formalities. 

The  attempt  made  to  discredit  it  by  endeavoring  to  show  that 
the  name  of  one  of  the  three  witnesses  was  added  after  the  exe- 
cution, and  that  alterations  were  made  in  the  instrument  aft«r  it 
was  signed,  by  correcting  sundry  mistakes  in  the  Christian  name 
of  the  proponent  and  adding  a  note  that  those  alterations  and 
another  were  made  before  execution,  was  unsuccessful.  The  tes- 
tatrix herself  gave  the  instructions  for  the  will  to  the  lawyer  by 
whom  it  was  drawn,  either  on  the  same  day  on  which  it  was  exe- 
cuted or  the  day  before,  at  his  office,  to  which  she  went  alone  for 
the  purpose,  and  she  also  brought  to  him,  at  his  request,  her 
deeds  and  mortgages,  the  former  in  order  that  from  them  he 
miffht  describe  the  real  estate  to  be  devised,  and  the  latter  that  he 
might  describe  them  in  the  will.  She  told  him  that  she  wanted 
him  to  be  very  particular  about  the  will  because  her  sons,  both 
of  them,  had  threatened  that  if  she  ever  made  a  will  they  would 
contest  it ;  that  she  did  not  know  on  what  grounds  they  intended 
to  contest  it  except  that  one  of  them  had  told  her  that  she  was 
not  capable  of  making  a  will,  and  that  he  would  "  fight  it " 
on  that  ground.  She  was  therefore  desirous  that  the  witnesses 
should  be  persons  competent  to  testify  to  her  competency,  and,  at 
her  suggestion,  two  physicians  were  got.  One  was  Dr.  Mitchell, 
of  Asbury  Park,  whom  she  herself  suggested  because  he  was  the 
physcian  employed  at  her  daughter's  boarding-house,  where  she 
lived.  The  lawyer  proposed  to  get  as  another  Dr.  Johnson,  also 
of  Asbury  Park,  but  she  objected  to  him  on  the  ground  that  she 
thought  that  he  and  her  sons  were  intimate  friends,  and  she  did  not 
want  to  cause  hard  feeling  between  him  and  them.  The  law\' er 
then  selected  Dr.  Kinraouth,  of  Asbury  Park,  and  Drs.  Mitcliell 
and  Kinraouth  and  Mr.  Stout,  the  lawyer,  witnessed  her  execution 
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of  the  will.  It  was  signed  at  the  house  in  which  she  lived,  and 
in  the  evening.  There  appears  to  have  been  no  attempt  or  dis- 
position to  keep  either  the  fact  of  the  execution  of  the  will  or 
its  contents  secret.  Mr.  Stout  testifies  that  it  was  read  by  him 
to  her  in  the  presence  of  Drs.  Mitchell  and  Kinmouth  before  it 
was  signed.  He  says  he  asked  her  whether  she  objected  to  its 
being  read  in  their  presence  and  she  replied  no,  that  it  had  better 
be  read  in  their  presence,  and  he  says  that  he  read  it  to  her  while 
they,  Drs.  Kinmouth  and  Mitchell,  sat  talking  to  each  other.  It 
was  delivered  to  her  by  Mr.  Stout  immediately  after  its  execu- 
tion. The  proponent's  son  says  that  she  delivered  it  to  him  (her 
grandson)  for  safe-keeping  at  his  mother's  house  in  Asbury  Park 
on  the  1st  day  of  October,  1882,  telling  him  to  keep  it  safe,  that 
she  had  protected  his  mother  in  it  and  that  she,  the  testatrix, 
was  going  to  Europe.  He  went  to  the  city  of  New  York  the 
next  day  to  reside  there  and  kept  the  will  in  his  possession  in  his 
trunk  until  about  the  23d  day  of  November  following,  when  it 
appears  that,  having  heard  from  his  uncle,  John  P.  Pemberton, 
of  the  death  of  the  testatrix,  he  rented  a  box  in  the  vault  of  a 
safe  deposit  company  in  that  city  and  deposited  it  there,  where  it 
was  kept  until  it  was  taken  out  for  the  purpose  of  propounding 
it  for  probate. 

As  before  stated,  the  caveators  insist  that  the  will  was  the  re- 
sult of  undue  influence  exerted  over  the  testatrix  by  the  proponent, 
with  whom  she  lived  for  the  last  years  of  her  life.  The  testa- 
trix was  a  widow  (her  husband  died  in  1875),  and  when  the  will 
was  made  she  was  about  seventy  years  old.  Her  son  Henry 
was  a  bachelor,  and  her  other  son  was  married  and  had  a  familv. 
[t  was  quite  natural  that  she  should  live  with  her  daughter,  who, 
though  she  had  been  married,  had  married  unfortunately  and  had 
been  divorced  from  her  husband.  By  him  she  had  had  one 
child,  the  son  before  mentioned.  It  is  not  surprising  that  in  dis- 
posing of  her  property  by  will  the  testatrix  should  give  the 
greater  part  of  it  to  her  daughter,  who  was  dependent  for  her 
support  on  her  own  labor  and  kept  a  boarding-house  as  a  means 
of  gaining  a  livelihood. 

Between  the  mother  and  the  dauo-hter  the  most  affectionate 
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relations  appear  to  have  existed,  and  the  daughter  gave  to  the 
mother  the  kindest  attention.  It  is  urged  by  the  caveators  that 
the  proponent  influenced  her  mother  to  make  the  will  in  her 
favor,  because  of  her  desire  to  aggrandize  herself  and  because 
of  her  hatred  to  her  brothers,  whom  she  desired  to  deprive  of 
their  shares  of  the  property  of  their  mother.  In  the  latter  part 
of  July,  1880,  (the  will  was  made  on  the  16th  of  August  fol- 
lowing) Caroline's  son  (Charles),  who  then  lived  with  her  at 
Asbury  Park,  was  sent  by  her  and  the  testatrix  from  that  place 
to  Long  Branch  to  pay  some  money  for  the  former  and  to  make 
a  deposit  in  the  bank  for  the  latter,  and  to  that  end  was  intrusted 
"with  money  belonging  to  his  mother  and  bank  checks  belonging 
to  the  testatrix.  He  absconded,  taking  the  money  and  checks 
Avith  him.  His  mother  at  first  thought  that  he  had  been  robbed 
and  murdered.  Her  brothers  were  of  opinion  that  he  had 
run  away.  They  disliked  him,  and  expressed  opinions  and 
made  remarks  very  derogatory  to  him  upon  that  occasion.  She 
was  very  indignant  at  this  and  complained  bitterly  of  them,  and 
inveighed  strongly  against  what  she  seemed  to  regard  as  their 
injustice  towards  him  and  their  want  of  sympathy  with  her,  and 
threatened  that  she  would  be  revenged  upon  them,  that  she 
would  "  get  square  "  or  "  get  even  with  them  "  for  their  conduct 
towards  him  and  her.  She  indeed  denies  that  she  made  those 
threats,  but  they  are  sworn  to  by  several  disinterested  witnesses. 
There  is  evidence  that  she  urged  her  mother  to  make  a  Mill. 
The  witnesses  who  testify  on  this  point  are  Mary  Williams, 
Georgianna  Lucas,  John  P.  Pemberton  and  Caroline  M.  Pem- 
berton,  his  wife,  Jane  Schreeve  and  Catharine  Johns,  all 
witnesses  produced  by  the  caveators.  The  first-named,  Mary 
Williams,  who  was  a  servant  of  the  proponent  in  the  summer 
of  1880,  testifies  that  at  the  time  Charles  went  away,  the  propo- 
nent said,  in  her  presence  in  the  kitchen  of  the  proponent's  house, 
that  she  had  been  after  her  mother  to  make  a  will  and  she 
would  not  do  it;  and  she  added  that  she  did  not  know  what 
might  happen ;  that  now  she  would  be  there  a  lone  woman,  left 
alone  if  anything  should  happen.     She  further  says  that  about 
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a  week,  or  perhaps  longer,  after  Charles  went  away,  she  heard 
the  proponent  talking  to  her  mother  about  a  will ;  that  she  said  : 

"  Mamma,  you  ought  to  make  a  will ;  indeed,  mamma,  you  ought  to  make 
i  will." 

She  says  the  testatrix  replied : 

"  Carrie,  don't  bother  me  so  about  it ;  don't  worry  so  much  about  the  will." 

And  again  she  says  she  heard  the  proponent  say  to  one  of 
ler  boarders  that  she  had  been  at  her  mother  to  make  a  will  and 
4hat  "  mamma  did  not  seem  to  want  to  do  it."  It  will  be  seen 
ihat  in  all  this  there  is  no  evidence  of  any  effort  on  the  part  of 
the  proponent  to  induce  her  mother  to  make  her  will  in  any 
particular  way,  but  only  to  make  a  will ;  and  it  would  appear 
that  her  mother  was  quite  able  to  determine  for  herself  what  she 
ought  to  do  in  the  matter,  and  resisted  her  importunities. 
Georgianna  Lucas,  who  also  was  a  servant  of  the  proponent  in 
the  summer  of  1880,  says  that  she  heard  the  proponent  say  that 
she  had  often  been  at  her  mother  to  make  a  will,  for  she  did  not 
know  what  might  happen.  She  also  says  that  she  heard  the 
testatrix  say  that  the  proponent  was  always  worrying  her  about 
the  will,  but  she  adds  that  the  testatrix  said  nothing  more.  John 
P.  Pemberton  (one  of  the  caveators)  and  his  wife  testify  that  the 
testatrix  said  that  the  proponent  wanted  her  to  make  a  will  to 
protect  her  against  her  brothers.  Catharine  Johns  says  that  the 
testatrix  told  her  on  the  10th  of  August,  1880,  that  the  propo- 
nent was  in  a  dreadful  state  of  mind  ;  that  she  threatened  to  drown 
herself  in  the  ocean  if  the  testatrix  did  not  make  a  will  in  her 
favor.  She  also  says  that  the  testatrix  said  that  in  order  to  have 
peace  she  would  have  to  make  a  will  in  favor  of  the  proponent 
until  the  matter  (in  regard  to  Charles's  departure)  had  blown 
over,  and  then  she  could  or  would  destroy  it.  She  says  that  after- 
wards she  talked  to  the  testatrix  again  on  the  subject,  and  that  the 
testatrix,  in  reply  to  a  question  fi-om  her,  told  her  that  she  had  made 
a  will  but  very  much  against  her  will  or  wishes.  The  witness  says 
that  she  (the  witness)  then  remarked  that  she  (the  testatrix)  could 
destroy  it  as  she  liked ;   to  which  the  testatrix  replied  no ;  that 
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Carrie  would  never  be  satisfied  unless  she  carried  it  herself,  and 
gave  as  a  reason  that  Carrie  thought  that  her  brothers  would  get 
it  away  if  the  testatrix  kejjt  it.  She  says  that  in  that  conversati'  'ii 
the  testatrix  said  she  did  not  see  why  Carrie  should  want  all  the 
property ;  that  she  (the  testatrix)  did  not  intend  to  leave  a  will ; 
that  she  never  intended  to  make  one ;  that  she  intended  that  her 
children  should  share  alike ;  that  the  property  should  be  equally 
divided.  She  further  says  that  in  1881  the  testatrix  told  her  she 
had  got  the  will  from  Carrie,  but  with  a  great  deal  of  difficulty, 
and  had  destroyed  it,  and  asked  the  witness  if  she  did  not  think 
she  was  fortunate  in  getting  it  from  Carrie.  Jane  Schreeve  tes- 
tifies that  the  testatrix  told  her  that  Carrie  desired  and  worried 
her  to  make  a  will,  for  she  did  know  what  might  happen,  and 
she  says  the  testatrix  also  said  that  she  had  made  the  will  very 
much  against  her  wishes,  bat  in  order  that  she  might  have  peace. 
She  also  says  that  in  the  latter  part  of  the  season  of  1880  the 
testatrix  told  her  she  was  sorry  she  had  made  a  will,  and  in  1881 
she  told  her  that  she  had  made  it  but  intended  to  get  it  and 
destroy  it,  for  she  had  lost  her  brother  recently,  and  they  were 
"  well  enough  fixed ;  that  one  child  was  just  as  near  as  the 
other  and  she  wanted  it  to  be  her  will."  She  says  the  testatrix 
added  "  let  it  be  much  or  little,  but  let  it  be  divided  equally 
between  them."  She  also  says  that  in  1881  the  testatrix  told 
her  that  she  had  succeeded  in  getting  the  will  and  had  partly  de- 
stroyed it  and  was  going  to  destroy  it.  She  says  the  testatrix 
got  the  will;  that  it  was  torn;  that  it  looked  like  several  leaves 
of  paper;  that  there  were  two  or  three — two,  certainly,  if  not 
more,  large  leaves ;  that  it  had  a  red  stamp  (seal)  upon  it,  ap- 
parently about  the  size  of  a  half-dollar ;  that  slie  (the  testatrix) 
said,  "  ain't  it  a  blessing  that  I  got  it ; "  that  the  witness  said 
"  why  don't  you  bum  it  up  ?  "  and  the  testatrix  replied  that  tliat 
was  what  she  would  do.  She  further  says  that  just  at  that  time 
the  proponent  was  coming  in  and  the  testatrix  twisted  up  the 
paper  and  put  it  in  her  pocket,  and  nothing  more  was  said  about 
it ;  that  the  testatrix  opened  the  paper  and  showed  it  to  her  (the 
witness),  and  said  that  will  be  the  end  of  it ;  that  one  child  was 
as  near  to  her  as  the  other,  and  she  wanted  it  equally  divided. 
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She  testifies  that  the  paper  was  torn ;  that  it  looked  as  though  it 
had  been  twisted  up,  and  she  (the  testatrix)  straightened  it  out. 
She  says,  also,  that  the  paper  propounded  for  probate  is  not  the 
paper,  because  the  paper  which  she  saw  was  all  wrinkled  and 
was  somewhat  torn  near  the  place  where  the  red  seal  was ;  that 
part  of  the  seal  was  torn  off,  and  that  the  testatrix  said  she  had 
partly  destroyed  the  paper.  The  reason  which  this  witness  says 
the  testatrix  gave  for  destroying  the  will  was  not  that  the  will 
had  been  obtained  by  undue  pressure,  or  was  unjust  when  made, 
but  that  the  fortunes  of  her  children  had  been  improved  by  the 
death  of  her  brother,  and  that  through  his  death  they  had  be- 
come rich  enough.  In  point  of  fact,  nothing  had  been  left  to 
the  children  by  their  uncle,  or  had  come  to  them  from  him  or 
through  his  death.  Again,  she  says  that  the  testatrix  showed  her 
the  will  she  had  made,  and  that  it  was  partly  destroyed.  But  the 
will  which  the  testatrix  made  on  the  16th  of  August,  1880,  is  pro- 
duced in  court  and  has  no  mark  of  cancellation,  nor  is  it  torn  or 
wrinkled.  Moreover,  the  witness  says  that  that  is  not  the  paper 
which  the  testatrix  showed  her,  and  it  cannot  be  the  paper  to 
which  she  referred  in  her  convei*sations  with  this  witness  and 
Mrs.  Johns. 

There  is  evidence  in  the  testimony  of  Daniel  H.  "Webster, 
another  witness  on  the  part  of  the  caveators,  that  the  testatrix 
deliberately  designed,  in  making  what  she  considered  a  just  dis- 
position among  her  three  children,  to  give  to  the  proponent  the 
real  property  de\'ised  to  her  by  the  will,  the  giving  of  which  to 
her  makes  the  greater  part  of  the  inequality  complained  of  by 
the  caveators.  He  says  that  the  testatrix  said  about  two  weeks 
after  Charlas's  flight,  in  the  presence  of  Mrs.  Schreeve  and  him- 
self, that  she  expected  to  divide  equally  among  her  three  children 
what  little  she  had  accumulated ;  that  she  expected  to  see  them 
all  righted  ;  that  the  property  on  the  corner  of  Chelsea  and  Third 
avenues  would  be  enough  for  Carrie  so  long  as  she  lived ;  and 
that  her,  the  testatrix's  son,  John  had  been  wronged  in  the  prop- 
erty (this  is  said  to  refer  to  the  disposition  of  his  father's  estate), 
and  she  wanted  to  see  him  righted.  It  does  not  appear  how  her 
purpose  to  do  justice  to  John  as  between  him  and  his  brother  and 
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sister  would  be  effected  by  an  equal  division  of  her  property 
among  them.  Nor,  it  may  be  remarked,  does  it  appear  by  the 
evidence  whether  John  and  Henry  had  not  received  money  from 
her  which  they  still  owed  her,  and  which  she  took  into  account 
in  making  her  will.  But,  however  that  may  be,  it  is  clear  fi*om 
the  testimony  of  Webster  (and  it  is  not  contradicted,  although,  as 
before  stated,  Mrs.  Schreeve  was  a  witness  for  the  caveators)  that 
the  testatrix  deemed  it  but  just  in  her  disposition  of  her  property, 
by  will,  to  give  that  real  estate  to  the  proponent.  Nor  does  it 
appear  that  the  proponent,  by  her  violent  denunciations  of  her 
brothers  for  their  conduct  towards  her  in  respect  to  her  son,  in- 
fluenced her  mother  against  them.  Mrs.  Johns  says  that  she 
heard  a  letter  from  Henry  to  his  mother,  dated  July  29th,  1880, 
read  by  the  proponent  to  the  latter.  It  contained  violent  denun- 
ciations against  both  the  proponent  and  her  son.  Mrs.  Johns 
says  that  when  the  letter  had  been  read,  the  proponent  said :  | 

"  You  see,  mother,  what  they  do  and  how  they  act ; "  and  the 
testatrix  replied  that  the  proponent  was  always  finding  fault  with 
her  brothers  ;  that  she,  the  testatrix,  did  not  know  but  what  they 
were  right.  Again,  it  appears  by  the  will  itself  that  the  testa- 
trix, when  the  will  was  made,  believed  as  her  sons  did,  that 
Charles  had  not  been  murdered,  but  had  absconded ;  for  she 
makes  a  devise  to  him  by  the  will  and  gives  no  intimation  that 
she  entertained  a  doubt  that  he  was  alive.  The  declarations  of 
the  testatrix,  whether  made  before  or  after  the  execution  of  the 
will,  respecting  the  conduct  of  the  proponent  towards  her,  are 
not  competent  evidence  of  undue  influence.  Rusling  v.  Rusling, 
9  Stew.  Eq.  603.  Nor  would  the  declarations  which  she  is  said 
to  have  made,  that  she  had  no  will  and  intended  to  divide  her 
property  among  her  children  equally,  be  competent  to  show  that 
she  did  not  make  the  will  in  question.  Boylan  ads.  Meeher,  If. 
Dutch.  274..  It  is  not  denied,  however,  that  she  did  make  the 
will.  Her  declarations  as  to  the  disposition  which  she  intended 
to  make  of  her  property,  to  leave  it  among  her  children  in 
equal  shares,  are  not  evidence  of  undue  influence.  Boylan  ads. 
Meeker,  ubi  supra.  There  is  no  evidence  apart  from  the  declara- 
tions of  the  testatrix  that  the  proponent  exerted  any  influence 
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over  her  to  induce  her  to  make  a  will  to  favor  her  more  than  her 
brothers.  And  the  witnesses  Catharine  Johns  and  Jane  Schreeve, 
who  testify  to  those  declarations,  while  they  say  that  the  testa- 
trix told  them  that  she  had  made  a  will  to  satisfy  the  proponent^ 
say,  also,  that  she  said  she  had  destroyed  it ;  and  the  latter  says 
she  showed  her  the  paper,  and  that  it  was  then  partially  destroyed. 
This  evidence,  if  competent,  would  be  entitled  to  no  weight,  for 
there  is  no  evidence  that  the  testatrix  ever  made  any  other  will 
than  the  one  under  consideration,  and  there  can  be  no  doubt  that 
she  was  of  sound  mind  at  the  time  when  these  witnesses  say  she 
made  those  statements.  In  the  fall  of  1881,  she  made  a  contract 
for  the  building  of  a  cottage  in  Asbury  Park,  which  was  built 
for  her  accordingly,  and  in  her  transactions  with  the  builder,  she 
jghowed  full  business  capacity.  Henry  H.  Pemberton  says  she 
generally  attended  to  her  own  money  matters,  and  it  appears 
from  his  testimony  that  when  she  was  about  to  leave  for  Europe, 
de  wanted  her  to  endorse  two  notes  as  renewals  of  one  she  had 
endorsed  for  his  accommodation,  and  which  would  mature  during 
her  absence. 

John  also  got  a  note  of  $600  from  her  at  the  same  time,  for 
jchich  he  obtained  the  money  to  pay  the  expenses  of  his  daugh- 
ter's then  contemplated  trip  to  Europe  with  her,  Henry  and 
<iis  brother  regarded  her  as  having  testamentary  capacity  up  to 
the  time  when  she  left  for  Europe,  and  the  former  seems  to 
have  considered  her  competent  to  make  a  will  up  to  the  very 
6our  of  her  death.  Apart .  from  what  is  testified  to  by  the 
witnesses  Schreeve  and  Johns  (and  that  testimony  which 
,!onsists  of  her  declarations,  is,  as  before  stated,  not  competent), 
there  is  no  evidence  of  undue  influence,  and,  according  to  their 
testimony,  the  testatrix  was  quite  able  to  resist  any  influence 
which  the  proponent  attempted  to  bring  to  bear  upon  her.  Not 
only  does  it  not  appear  that  the  proponent  in  fact  influenced  the 
testatrix  against  her  sons,  but  it  appears  that  the  feelings  of  the 
testatrix  were  kindly  towards  them  up  to  the  last.  She  paid 
Henry's  expenses  of  the  trip  to  Europe,  and  lent  her  note  to 
John  to  raise  money  to  pay  his  daughter's  expenses  of  that  trip. 
The  daughter,  however,  was  prevented  from  going  by  the  propo- 
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nent's  unwillingness  to  have  the  care  of  her.  There  is  no 
evidence  that  the  proponent  took  any  part  in  the  making  of  the 
will  in  question.  The  instructions  were,  as  before  stated,  given 
by  the  testatrix  herself  in  her  lawj^er's  office,  to  which  she  went 
alone  for  the  purpose,  and  she  herself  brought  her  deeds  and 
mortgages  to  the  lawyer  at  his  request  (again  going  alone)  to 
enable  him  to  draw  the  will.  She  instructed  and  consulted  with 
him  as  to  the  witnesses,  and  gave  her  reasons  for  her  desire  to 
have  physicians  as  witnesses,  and  in  this  connection  it  is  note- 
worthy that  in  her  conversations  with  Mr.  Stout  on  the  subject, 
she  gave  as  her  reason  for  exercising  care  in  the  execution  of 
the  will,  her  apprehension  that  her  sons  would  contest  it,  and 
that  apprehension  was  induced,  not  by  what  others  had  told  her, 
but  what  they  themselves  had  said  to  her.  She  herself  attended 
to  the  paying  of  the  lawyer  for  his  services  for  drawing  the  will 
and  superintending  its  execution.  She  objected  to  the  amount 
of  his  charge,  and  induced  him  to  accept  less  for  his  services. 
After  the  will  was  made,  she  built,  at  a  cost  of  about  $10,000, 
the  house  in  Asbury  Park.  She  died  intestate  of  that  and 
another  propert}'  at  Long  Branch,  called  the  Lloyd  property. 
It  does  not  appear  when  or  how  she  acquired  the  latter.  She 
received  the  money  for  some  of  the  mortgages  bequeathed  by  the 
will  and  pledged  the  others,  together  with  the  building  loan  and 
bank  stock,  as  security  for  her  note  for  $2,500,  given  to  raise 
money  to  pay  the  expenses  of  the  trip  to  Europe.  She  appears 
to  have  had  fiill  control  over  her  property  and  to  have  dealt 
with  it  accordingly. 

The  decree  admitting  the  will  to  probate  should  be  affirmed. 
There  will  be  an  allowance  of  $100  to  the  counsel  of  each  of  the 
caveators  and  of  a  like  fee  to  the  counsel  of  the  proponent,  for 
their  services  in  this  court,  payable  out  of  the  estate,  and  the 
costs  of  this  appeal  on  both  sides  will  also  be  paid  out  of  the 
estate. 

The  appeal  of  the  proponent  from  the  order  directing  the 
administrator  pendente  lite  to  pay  the  counsel  fees  and  costs,  and 
expenses  in  the  orphans  court,  will  be  dismissed,  with  costs.     It 
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appears  by  the  petition  of  appeal,  as  well  as  by  the  transcript^ 
that  that  order  was  made  by  consent  of  the  proponent's  proctor. 
An  appeal  will  not  lie  from  an  order  made  by  consent  of  the 
party  appealing  from  it. 


Mabgabet  L.  Kinna_n,  appellant, 

V. 

James  W.  Wight,  executor,  respondent. 

The  cost  of  printing  a  case  was  ordered  to  be  done  at  the  expense  of  the 
estate  in  litigation,  because  of  the  alleged  poverty  of  the  appellant.  When 
the  appeal  was  decided,  no  costs  were  awarded  to  either  party. — Held,  that 
each  party  should  pay  one-half  the  cost  of  the  printing. 


Appeal  from  decree  of  Monmouth  orphans  court.  Motion  for 
rehearing  on  the  subject  of  costs. 

Mr.  J.  Chdwood,  for  the  motion. 

Mr.  A.  C.  Hartshome,  contra. 

The  Ordinary. 

The  question  of  costs  was  fully  considered  in  the  decision  of 
the  cause.  For  what  seemed  then,  and  still  appear  to  be,  good 
reasons,  no  costs  of  the  appeal  were  awarded  to  either  side. 
The  case  was  printed  by  the  respondent,  by  direction  of  the  court, 
at  the  expense  of  the  estate.  This  direction  was  given,  because 
the  appellant  alleged  that  she  was,  and  would  be  until  the  cause 
should  have  been  decided,  without  means  to  pay  for  printing  the 
testimony  or  to  bear  one-half  of  the  expense.  Each  party 
should  pay  half  the  cost  of  printing.  The  motion  is  denied,  but 
without  costs. 
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William  H.  Peesonette,  appellant, 

V. 

John  L.  Johnson  et  al.,  respondents. 

An  order  to  take  testimony  to  be  used  on  the  hearing  of  an  appeal,  specified 
on  what  points  it  should  be  taken.  The  respondents,  nevertheless,  caused 
considerable  irrelevant  testimony  to  be  taken  and  printed,  against  the  objec- 
tion of  the  appellant. — Held,  that  the  respondent  should  pay  the  cost  thereof. 


Appeal  from  decree  of  Essex  orphans  court.  Motion  that 
respondents  be  required  to  pay  the  cost  of  certain  testimony. 

Mr.  C.  F.  Hill,  for  the  motion. 

Mr.  F.  H.  Pilch  and  Mr.  L.  Hood,  eontra. 

The  Ordinary. 

By  the  terms  of  the  order  giving  permission  to  the  parties  to 
take  testimony  to  be  used  on  the  hearing  of  the  appeal,  the 
testimony  to  be  taken  under  the  order  was  to  be  confined  to 
proof  that,  when  the  order  to  sell  lands  was  made,  the  debts  of 
the  estate  had  been  paid,  and  proof  of  the  reason  why  the  testi- 
mony was  not  adduced  in  the  orphans  court.  The  claim  of  Mr. 
Pilch  had  not  been  paid.  A  very  considerable  amount  of 
testimony  was  taken  in  reference  to  it,  notwithstanding  the 
objection  of  the  appellant's  counsel.  That  testimony  was  clearly 
irrelevant  and  not  within  the  limitation  of  the  order.  The 
resj)ondents  should  be  required  to  pay  for  taking  and  printing 
it     The  motion  is  granted,  without  oosts. 
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In  the  matter  of  the  estate  of  David  I.  Ackerman,  deceased 

Two  of  three  executors  were  indebted  to  their  testator  on  bond  and  mort- 
gage, which  the  third  executor  held.  The  two  executors  paid  claims  against 
the  estate,  which  were  allowed  to  them  and  deducted  from  their  respective 
mortgages  in  the  account  filed  by  all  of  the  executors  in  1876.  The  mortgages 
appear  to  have  been  surrendered  in  1882.  On  final  account  in  1884 — Hdd, 
that  the  two  executors  were  chargeable  with  interest  on  the  balances  due  on 
their  respective  mortgages  from  1876  to  1882,  they  not  having  established  the 
fact  that  their  disbursements  out  of  their  own  funds  on  behalf  of  the  estate, 
immediately  after  the  passing  of  the  account  in  1876,  equaled  the  amount  due 
on  their  mortgages,  and  their  co-executor  testifying  that  the  mortgages  were 
not  paid  when  they  were  turned  over  to  them  in  1882. 


Appeal  from  decree  of  Bergeu  orphans  court. 
Mr.  M.  C.  Gillham,  for  appellants. 
Jfr.  P.  W.  Stagg,  for  respondents. 

The  Ordinary. 

Halmagh  G.  Howard  and  John  Gillham,  two  of  the  three  ex- 
ecutors of  David  I.  Ackermau,  deceased  (Richard  Terhune  is 
the  other),  were  debtors  to  the  estate  by  their  respective  bonds 
and  mortgages  held  by  the  testator.  Howard's  mortgage  was 
for  $1,500  and  interest,  and  Gillham's  for  $400  and  interest. 
Those  instruments  were  held  by  Mr.  Terhune.  Before  1870 
Mr.  Howard  paid  for  the  estate  $1,007  and  Mr.  Gillham  $200, 
which  payments  were  understood  betweeu  them  to  be  on  account 
of  the  principal  of  their  respective  mortgages.  The  three  ex- 
ecutors settled  their  joint  account  in  1876.  There  was  a  balance 
against  them  of  $874.73,  of  which  the  residue  ($493)  of  princi- 
pal due  on  Howard's  mortgage,  and  that  due  ($200)  on  Gillham's, 
constituted  part.  In  1884  the  three  executors  presented  their 
final  account.  It  contained  no  credit  of  interest  on  the  two  mort- 
gages after  1876.  The  court,  on  exceptions,  charged  the  execu- 
tors in  the  account  with  the  interest  for  six  years,  from  Septem- 
ber 18th,  1876,  when  the  intermediate  account  was  passed,  on  the 
balances,  which,  at  the  latter   date,  were  due  on  the  mortgages. 
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The  three  executors  appealed  on  the  ground  that  those  charges 
of  interest  ought  not  to  have  been  made,  since  Howard  and  Gill- 
ham  had  (there  being  at  the  time  no  other  moneys  of  the  estate 
except  what  was  due  on  the  mortgages),  after  the  passage  of  the 
account  of  1876,  paid  out  for  the  estate  in  necessary  payments 
moneys  of  their  own  to  the  amount  of  those  balances,  upon  an 
understanding  between  them  that  those  payments  were  to  be  ac- 
cepted in  satisfaction  of  the  mortgages.  The  mortgages  were,  as 
before  stated,  held  by  Terhune,  Howard's  mortgage  was  not 
canceled  of  record  until  1883.  It  does  not  appear  that  the 
other  has  been  canceled.  Howard's  mortgage  was  turned  over 
to  him  by  Terhune  in  1882.  Gillham's  was  turned  over  to  him 
also,  but  it  does  not  appear  at  what  time.  Mr.  Terhune  testifies 
that  he  turned  over  the  Howard  mortgage  to  the  other  executors 
^'  two  years  ago,"  and  that  the  other  was  paid  off,  as  he  was  in- 
formed, "  within  the  last  two  years,"  he  thinks.  He  gave  his 
testimony  in  July,  1884.  He  says  that  neither  mortgage  was 
paid  when  he  turned  it  over.  Mr.  Howard,  indeed,  testifies  that 
he  paid  off  the  $493  out  of  his  own  pocket  for  taxes  and  what- 
ever bills  came  in,  but  his  testimony  on  this  head  is  indefinite, 
and  the  account  does  not  sustain  his  statement.  Neither  does 
Mr.  Terhune's  testimony.  The  evidence  on  the  subject  is  not 
such  as  to  warrant  an  adjudication  that  Messrs.  Howard  and 
Gillham,  immediately  after  the  settlement  of  the  intermediate  ac- 
counts, respectively  advanced  of  their  own  moneys  for  the  estate 
amounts  equal  to  the  money  due  for  principal  on  their  respective 
mortgages,  or  that  either  of  them  thus  paid  off  the  principal  due 
on  his  mortgage.  The  orphans  court  charged  the  executors  with 
six  years'  interest,  that  is,  from  September  18th,  1876,  to  Sep- 
tember 16th,  1882,  which  latter  date  (nearly  two  years  before  the 
filing  of  the  final  account)  was  taken  as  the  time  when  Terhune 
handed  over  the  mortgages  to  Howard  and  Gillham  to  be  can- 
celed. It  doas  not  appear  that  the  decree  under  review  is  erro- 
neous in  the  particulars  complained  of  (the  charges  of  interest  on 
the  two  mortgages),  or  either  of  them.  It  will  be  affirmed,  with 
costs,  to  be  paid  by  the  appellants  out  of  their  own  funds. 
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Joanna  Duncan,  appellant, 

V. 

Gilbert  S.  Davison,  executor  &c.,  respondent. 


Joanna  Duncan,  appellant, 

V. 

RosETTA  VooRHEES,  Bxecutrix  &c.,  respondent. 

1.  Where  one  of  three  executors  took  possession  of  and  separately  accounted 
for  the  entire  estate,  without  exception  on  the  part  of  the  beneficiaries,  his  co- 
executors  are  not  liable  to  be  called  to  account  therefor. 

2.  Executors  cannot  be  called  to  account,  in  the  orphans  court,  for  alleged 
negligence  in  allowing  their  co-executor  to  receive  and  hold  all  the  assets  of 
the  estate,  and  to  waste  them  by  failure  to  make  investments  thereof,  as  di- 
rected bv  the  will. 


Appeals  from  decrees  of  Middlesex  orphans  court  overruling 
exceptions  to  an  affidavit  filed  as  an  account  in  the  first  of  the 
above-stated  cases,  and  to  an  account  filed  in  the  other  case. 

Mr.  J.  W.  Beekman,  for  appellant. 

Messrs.  W.  Strong  &  Sons,  for  respondents. 

The  Ordinary. 

Abraham  V.  N.  Voorhees,  late  of  Middlesex  county,  died  in 
1863.  He  left  a  will,  which  was  proved  by  the  three  executors, 
who  were  his  father.  Garret  G.  Voorhees,  his  widow,  Rosetta 
Voorhees,  and  Gilbert  S.  Davison,  his  uncle.  By  the  will, 
which  was  proved  September  11th,  1863,  he  directed  his  execu- 
tors to  sell  his  real  estate  and  turn  his  personal  property  into 
money  and  from  the  money  arising  from  such  conversion  of  his 
real  and  personal  property,  first,  to  pay  his  debts  and  funeral  ex- 
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penses.  Second,  to  pay  to  his  widow  $2,000.  Third,  to  invest 
and  secure,  by  good  and  sufficient  bond  and  mortgage,  the  sum 
of  $4,000  for  the  benefit  of  his  widow  for  life,  with  remainder  to 
his  adopted  daughter,  Annie  Voorhees,  his  sister,  Joanna  Dun- 
can, and  his  brother,  Uriah  D.  Voorhees.  Fourth,  to  invest 
well  and  sufficiently,  upon  bond  and  mortgage,  $1,000  for  the 
benefit  of  his  adopted  daughter.  Fifi;h,  to  invest  the  like  sum  for 
his  sister  Joanna,  for  life,  with  remainder  to  her  children.  Sixth, 
to  invest  $1,000  for  the  benefit  of  his  brother  Uriah,  for  life, 
with  remainder  to  Uriah's  children.  Seventh,  to  pay  his  father 
$700  for  his  own  use.  Eighth,  to  pay  his  father  for  his  (the 
testator's)  half-sister  Sophia,  $100.  Ninth,  to  pay  to  his  father 
the  like  sum  for  another  half-sister,  Margaret.  Tenth,  to  pay 
him  the  like  sum  for  another  half-sister,  Angella.  Whatever 
balance  of  his  estate  should  remain  was  to  be  disposed  of  as  pro- 
vided in  the  third  section.  He  then  added  that  if  his  estate 
should  prove  insufficient  for  all  the  payments  and  investments, 
he  directed  his  executors  to  follow  strictly  the  directions  of  the 
will  nevertheless,  in  the  order  therein  above  stated,  without  dimi- 
nution of  the  sums  mentioned,  until  the  estate  should  be  ex- 
hausted. By  a  codicil  he  gave  specific  legacies  to  his  wife  and 
others.  The  three  executors  filed  the  inventory.  It  amounted 
to  $15,637.56.  They  sold  the  real  estate  for  $5,000.  Part  of 
the  property  inventoried  was  the  testator's  interest  in  a  part- 
nership. The  members  of  the  firm  were  his  father  (Garret  G. 
Voorhees)  and  himself,  and  they,  up  to  his  death,  carried  on  the 
clothing  business  in  the  city  of  New  Brunswick.  His  father 
continued  to  carry  it  on  alone  afterwards.  In  1867,  Garret  G. 
Voorhees  accounted  alone,  and  he  never  accounted  afterwards. 
The  other  two  executors  have  never  accounted  except  by  the 
accounts  brought  up  by  these  appeals. 

By  his  account  Garret  G.  Voorhees  was  charged  with  the  amount 
of  the  inventory,  $15,637.56,  the  excess  of  the  sales  of  property 
inventoried  over  the  appraisement,  $92.46  ;  the  amount  received 
for  the  real  estate,  $5,000 ;  the  amount  of  an  error  in  appraising 
four  notes,  $1,750,  and  interest  received  on  notes  beyond  the 
amount  of  interest  as  appraised,  $87.11 — altogether,  $22,567.13 
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He  was  allowed,  among  other  things,  the  specific   legacies, 
the  legacy  of  $2,000  to  the  widow,  the  trust  fund  of  $4,000  for 
her  benefit,  and  the  fund  of  $1,000  for  the  benefit  of  the  testa- 
tor's  adopted   daughter.      The   account   as   passed    showed    a 
balance  against  him  of  $1,937.66.     He  was  allowed  commissions 
as  executor  on  the  whole  amount  of  the  inventory.     In  or  about 
the  latter  part  of  the  year  1874,  he  paid  to  the  guardian  of 
Uriah  D.  Voorhees's  children  the  legacy  of  $1,000,  given  to 
Uriah  for  life.     Uriah  D.  Voorhees  was  then  dead.     He  died 
in   1870.     Garret  G.  Voorhees  never  paid  the  legacy  to  Mrs. 
Duncan.      He  paid    her   various   sums   (altogether   $775)   for 
interest  upon  it  (the  payments  ran  from  November  1st,  1869,  to 
November  17th,  1880),  but  he  paid   nothing  more.     He  died 
about   February,   1882,  insolvent.      He   never   invested    Mrs. 
Duncan's  legacy  nor  paid  it,  nor  any  part  of  it,  over  to  the  other 
executors  or  either  of  them.     In  or  about  1881,  Mrs.  Duncan 
cited  him  and  the  two  other  executors  to  account.      The  latter 
accounted  separately  in  that  year.     The  widow,  in  her  account, 
charged  herself  with  the  legacy  of  $1,000,  given  by  the  fourth 
section  of  the  will  and  the  legacy  of  $4,000,  given  by  the  third, 
and  prayed  allowance  for  the  former  and  for  $1,750  expended  of 
the  latter  (the  executors  were  empowered  by  the  will  to  pay 
her  portions  of  the  principal  from  time  to  time  for  her  support, 
of  the  necessity  for  which  payments  she  was  to  be  the  judge)  for 
certain  counsel  fees  and  costs  of  the  accounting,  and  the  amount 
due   on   securities,  in   which   the   balance   of  the   $4,000   was 
invested.     Mr.  Davison  filed  no  formal  account,  but  only  an 
affidavit  stating  that  he  had  never  received  or  had  any  part  of 
the  estate.     Mrs.  Duncan  excepted  to  the  widow's  account  and 
Mr.  Davison's  affidavit,  on  the  ground  that  the  accountants  had 
not  charged  themselves  with  the  amount  due  her  for  her  legacy. 
The  exceptions  were  overruled,  and  the  accounts  passed.     She 
appealed. 

The  evidence  shows  that  Garret  G.  Voorhees  received  all  the 
estate.  Out  of  the  receipts  he  appears  to  have  paid  the  debts 
and  those  of  the  legacies  for  which  he  claimed  allowance  in  his 
account,  and  the  legacy  to  Uriah  D.  Voorhees's  children.     The 
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widow  of  the  testator  received  nothing  except  the  amount  of  the 
legacies  in  her  favor,  which  was  paid  over  to  her  by  him  as  and 
for  those  legacies.  Mr.  Davison  never  received  anything 
except  $10  or  $11,  the  price  of  articles  bought  by  him  at  the 
vendue,  which  money  he  at  once  paid  over  to  Garret  G.  Voor- 
hees.  The  latter,  in  1867,  accounted  for  the  entire  estate,  as 
having  been  received  by  him  alone,  and  his  account  was  passed, 
charging  him  with  it  accordingly.  What  the  widow  received 
from  him  was,  as  already  stated,  paid  to  and  received  by  her  as 
legatee.  Grarret  G.  Voorhees,  having  alone  received  and  sepa- 
rately accounted  for  the  entire  estate,  his  co-executors  are  not 
liable  to  be  called  to  account  for  it  or  any  part  of  it.  It  is 
settled  law  that,  as  a  general  rule,  executors  are  not  liable 
beyond  the  amount  which  has  come,  or  ought  to  have  come,  to 
their  hands ;  and  where  there  are  two  or  more  executors,  each 
has  a  several  right  to  receive  the  assets  and  to  discharge  debts 
due  the  estate,  and  is  responsible  only  for  such  of  the  assets  as 
he  receives.  In  this  case,  Grarret  G.  Voorhees  took  possession 
of  all  the  assets,  and  the  other  two  executors  received  no  part 
thereof.  It  is  urged,  however,  that  he  wasted  part  of  the  estate, 
and  that  it  was  the  duty  of  his  co-executors  to  protect  it  against 
such  waste,  by  requiring  him  to  invest  it,  but  that  they  did  not 
do  so ;  and  it  is  insisted  that,  therefore,  they  should  be  charged 
with  the  money  so  wasted.  While  such  negligence  on  their  part, 
if  established,  may  be  good  ground  for  charging  them  in  a  court 
of  equity,  it  is  not  good  ground  for  charging  them  in  the 
orphans  court  with  money  which  it  is  shown  clearly  never  came 
to  their  hands,  but  which  came  to  the  hands  of  their  co-executor. 
The  balance  remaining  in  the  hands  of  Garret  G.  Voorhees,  upon 
his  account,  was  $1,937.66,  and  the  value  of  the  testator's 
interest  in  the  partnership  of  G.  G.  Voorhees  &  Son  was,  accord- 
ing to  that  account,  $2,678.01. 

The  orphans  court  was  right  in  overruling  the  exceptions. 
The  decrees  appealed  from  will  be  affirmed,  with  costs. 
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Mary  C.  Eveeson,  appellant, 

V. 

Henry  C.  Pitney,  surviving  executor  &c.,  respondent. 

A  testator  provided  that  his  executors  and  the  snrvivor  of  them  and  the 
heirs  of  the  survivor  should  hold  his  estate  during  the  life  of  his  widow  in 
trust  for  her  use,  and  should  invest  it  and  pay  the  taxes  and  other  necessary 
outlays  thereon,  and  then  pay  her  the  net  income,  and,  if  necessary,  pay  her 
part  of  the  principal,  in  their  discretion,  for  her  comfortable  support,  with 
power,  with  her  consent,  to  sell  any  of  his  lands,  and,  after  her  death,  to  sell 
all  of  his  lands,  and,  after  paying  certain  legacies  and  the  expenses  of  settling 
hia  estate,  to  divide  the  residue  between  his  daughter  and  his  son.  He  died  in 
1872.  Both  executors  proved  the  will,  executed  its  provisions,  and  filed  their 
accounts  in  1875.  One  executor  died  soon  thereafter,  and  the  other  performed 
all  the  duties  imposed  by  the  will.  The  widow  died  in  1884. — Held,  that  the 
trust  devolved  upon  the  executors,  as  such,  and  that,  as  they  had  received  full 
commissions  on  the  principal  in  their  hands  on  the  settlement  of  their  ac- 
count as  executors,  in  1875,  the  survivor  was  not  entitled  to  commissions  there- 
on again  as  trustee,  on  the  settlement  of  his  account  in  1884,  after  the  widow's 
death,  as  surviving  trustee.  He  was  allowed  commissions  on  the  increase  of 
the  corpus. 

Appeal  from  decree  of  Morris  orphans  court. 

Mr.  M.  L.  Lawrence,  for  appellant. 

Mr.  A.  Mills,  for  respondent. 

The  Ordixary. 

Austin  Requa,  late  of  Morristown,  deceased,  by  his  will,  dated 
April  17th,  1868,  after  providing  that  his  debts  and  funeral  ex- 
penses be  paid,  gave  to  his  wife  all  his  movable  property  in  his 
house  and  on  the  premises  on  which  he  lived,  except  securities 
for  money.  He  then  gave  several  general  pecuniary  legacies, 
viz.,  to  his  daughter,  Mary  C.  Everson,  $1,000;  to  his  brother 
Leonard,  §500,  both  payable  in  one  year  after  his  death ;  to  his 
two  nieces,  Fanny  and  Hannah  Requa,  $300  each,  payable  after 
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his  wife's  death,  and  to  Austin  R.  Hannah,  $500,  payable  when 
he  should  have  attained  to  majority.  He  then  gave,  devised  and 
bequeathed  to  his  executors,  thereinafter  named,  and  to  the  sur- 
vivor and  survivors  of  them,  and  to  the  heirs  of  the  survivor, 
all  the  residue  of  his  estate,  in  trust ;  first,  as  to  his  real  estate, 
to  take  the  rents,  issues  and  profits  thereof,  and  after  paying  the 
taxes  and  assessments  and  for  repairs,  to  pay  the  balance  of  the 
rents,  issues  and  profits  to  his  wife  for  life,  and  he  authorized  them 
to  permit  her  to  use  and  occupy  any  part  of  his  real  estate. 
He  also  authorized  and  empowered  the  executors,  at  their  discre- 
tion and  with  her  consent,  to  sell  the  whole  or  any  part  of  his 
real  property,  the  proceeds  of  the  sale  to  be  added  to  and  become 
part  of  his  personal  estate.  Second,  to  invest  the  personal  es- 
tate and  keep  it  invested,  and  pay  the  net  annual  income  to  his 
wife.  He  gave  his  executors  power,  at  their  discretion,  to  pay 
to  her  out  of  the  corpus  of  his  personal  estate  such  sum,  not  to 
exceed  $500  a  year,  as  would  be  sufficient  to  enable  her  to  live 
in  the  homestead  as  comfortably  as  before  his  death,  if  the  in- 
come should  prove  insufficient  for  the  purpose.  He  directed 
that,  at  his  wife's  death,  they  should  dispose  of  all  of  his  real 
estate,  and  directed  that  out  of  the  body  of  his  estate  they  should 
pay  $6,000  to  such  person  or  persons  as  his  wife,  by  testamentary 
disposition,  might  direct  or  appoint.  He  then  gave  a  specific 
legacy  and  several  general  ones  after  his  wife's  death,  and  di- 
rected his  executors,  after  the  payment  of  the  legacies  and  all 
the  expenses  of  settling  his  estate,  to  divide  the  residue  of  his 
estate  into  two  equal  shares,  and  pay  one  of  them  to  his  daughter 
and  the  other  to  his  adopted  son.  By  a  codicil,  dated  July  29th, 
1870,  he  provided  for  the  payment  of  $2,000  to  a  person  therein 
named,  provided  such  person  should  remain  with  him  and  his 
wife  until  the  death  of  the  survivor  of  them,  and  for  compensa- 
tion to  that  person  at  a  fixed  rate  for  the  time  during  which  she 
should  remain,  if  she  should  not  remain  until  the  death  of  the 
survivor.  He  also,  by  that  codicil,  gave  his  wife  a  legacy  of 
$1,000.  Bv  another  codicil,  dated  April  5th,  1872,  he  increased 
that  legacy  to  $3,000,  and  provided  that  the  pecuniary  legacies 
to  Mary  C.  Everson,  Leonard  Requa  and  Austin  R.  Hannah 
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should  not  be  payable  until  after  his  wife's  decease,  and  declared 
that  it  was  his  intention  that  she  should  have  the  income  from 
and  the  use  of  his  whole  estate  during  her  life.  He  died  in  the 
fall  of  1872.     His  wife  survived  him. 

The  will  and  codicils  were  proved  by  the  executors,  Henry  C. 
Pitney  and  Nathaniel  Fisher.  They  paid  the  debts  and  sold  the 
real  estate,  and  settled  their  accounts  in  the  Morris  orphans  court 
in  January  term,  1875.  The  amount  of  the  trust  fund  as  ascer- 
tained by  that  settlement  was  $36,622.21.  It  was  all  invested 
upon  bond  and  mortgage  (eight  different  investments)  except  $250 
in  gas  stock.  Shortly  after  that  settlement  Mr.  Fisher,  one  of 
the  executors,  died.  Mr.  Pitney,  the  other  executor,  has  man- 
aged the  trust  since  Mr.  Fisher^s  death.  The  widow  died  in 
1884.  The  trust  in  her  favor  continued  for  nearly  ten  years 
after  the  settlement  of  1875.  In  November,  1884,  Mr.  Pitney 
filed  his  account  as  surviving  trustee.  The  testator's  daughter, 
Mary  C.  Everson,  the  appellant,  excepted  to  it.  The  exceptions 
were  all  disallowed.  Among  them  was  one  objecting  to  the  al- 
lowance of  commissions  on  the  trust  fund  of  $36,684.08.  That 
sum  is  the  amount  of  the  fund  as  it  stood  at  the  settlement  of 
the  account  of  1875,  with  $61.87  added  for  the  increase  of  prin- 
cipal realized  on  the  purchase  and  sale  of  government  bonds  be- 
longing to  the  trust.  The  objection  was  based  on  the  proposi- 
tion that  the  executors  held  the  trust  fund  as  executors,  and  that 
they  having,  in  1875,  received  commissions  upon  it,  the  survivor 
was  not  entitled  thereto  a  second  time.  From  the  decree  of  the 
orphans  court,  so  far  as  that  objection  was  concerned,  the  excep- 
tant appealed.  It  appeared  by  the  evidence  in  the  orphans  court 
that  all  of  the  investments  except  one,  in  which  the  fiinds  stood 
invested  at  the  passing  of  the  account  of  1875,  were  paid  off,  and 
that  the  money  was  re-invested  by  Mr.  Pitney  ;  that  those  pay- 
ments were,  in  every  case  but  one  or  two,  voluntary,  and  in  those 
foreclosure  was  necessary,  because  interest  was  not  paid.  Seven- 
teen new  investments  were  made  by  Mr.  Pitney,  and  six  of  them 
were  called  in  and  collected  for  the  purpose  of  settling  the  estate. 
The  executor  was  compelled  to  make  the  investments  for  short 
periods  only  because  of  the  necessity  of  calling  in  the  money  for 
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the  payment  of  legacies  &c.  at  the  death  of  the  widow.  At 
times,  principal  remained  in  Mr.  Pitney's  hands  for  a  considerable 
period  of  time,  for  want  of  proper  opportunity  for  investment. 
None  of  the  principal  has  ever  been  lost. 

When  the  account  of  1875  was  passed,  there  remained,  as  be- 
fore stated,  in  the  hands  of  the  executors,  ^36,622.21,  all  of  which 
was  invested.  That  money  was  thenceforth  until  the  death  of 
the  widow  to  be  held  as  a  trust  fund  for  her  benefit.  The  testa- 
tor clearly  intended  that  she  should  have  the  benefit  of  the  whole 
of  the  income.  He  even  gave  the  executors  power  at  their  dis- 
cretion, under  certain  circumstances,  to  trench  upon  the  principal 
if  necessary  for  her  comfortable  support  in  the  way  in  which  he 
and  she  had  lived  together.  By  the  second  codicil  he  postponed 
the  payment  of  the  legacies  to  his  daughter,  his  brother  Leo- 
nard, and  Austin  E..  Hannah  until  after  her  death,  adding  that  it 
was  his  will  and  he  did  thereby  declare  that  she  should  have  the 
income  from  and  use  of  his  whole  estate  during  her  life.  By  that 
codicil  he  increased  the  legacy  of  $1,000  given  to  her  by  the 
first  codicil,  to  $3,000.  It  is  manifest  that  he  intended  that 
she  should  have  the  full  benefit  of  all  the  income  of  his  estate. 

The  trust  was  devolved  upon  the  executors  as  such.  It  was 
the  testator's  intention  that  his  executors  should  pay  his  debts 
and  funeral  expenses,  and  pay  his  wife  $3,000,  and  then  hold 
the  residue  of  his  property  for  the  benefit  of  his  wife  so  long  as 
she  should  live,  and  that  they  should,  after  her  death,  pay  $6,000 
according  to  her  testamentary  direction,  and  pay  the  legacies,  and 
after  payment  of  the  legacies  and  all  the  expenses  of  settling  the  es- 
tate, divide  the  residue  between  his  daughter  and  adopted  son  &c. 

The  duties  of  the  executorship  would  not  end  until  the  pay- 
ment of  the  legacies  &c.  and  the  division  just  mentioned,  and 
those  things  were  not  to  be  done  until  after  the  death  of  the 
widow.  In  order  to  hold  that  the  trust  was  separate  from  the 
executorship,  it  would  be  necessary  to  hold  that  the  latter  wa.s 
suspended  after  payment  of  the  debts  and  funeral  expenses  and 
the  $3,000  to  the  widow,  until  after  her  death,  when  its  duties 
would  be  resumed  in  the  payment  of  the  $6,000  and  the  legacies 
and  the  expenses  of  settling  the  estate  and  in  making  the  divi- 
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sion  of  the  residue;  and  that,  in  the  meantime,  the  executors 
would  act  as  trustees.  In  this  case,  there  is  no  separation  of 
any  sum  or  property  from  the  body  of  the  estate,  in  order  that 
it  may  be  held  in  trust  for  a  purpose  unconnected  with  the 
settlement  of  the  estate,  but  the  executors,  as  such,  are  to  hold  the 
body  of  the  estate  in  trust  up  to  the  time  of  the  death  of  the 
widow,  and  then  are  to  proceed  to  pay  the  legacies  &c.  The 
trust  is  inseparable  from  the  executorship.  Under  such  circum- 
stances, double  commissions  cannot  be  allowed.  In  Valentine 
V.  Valentine,  2  Barb.  Ch.  430,  where  a  testator,  by  his  will,  after 
giving  general  legacies,  directed  that  the  residue  of  his  estate 
should  be  divided  between  his  three  sons,  and  as  to  the  share  of 
one  of  them,  who  was  a  lunatic,  directed  the  executors  to  invest 
it  at  interest  upon  good  security,  and  apply  the  income  thereof 
to  the  support  of  that  son  for  life,  and  after  his  decease  pay  the 
principal  to  his  children,  and  the  will  also  provided  that  if  the 
son  should  be  restored  to  reason,  so  as  to  be  capable  of  managing 
his  own  affairs,  the  share  should  be  paid  over  to  him,  it  was 
held  that  the  ftmds  in  the  hands  of  the  executors  for  the  benefit 
of  the  lunatic  and  his  children  were  held  by  them  in  their  char- 
acter of  executors,  and  that  the  trust  and  the  executorship  were 
inseparable,  and  that  the  executor  was  not  entitled  to  double 
commissions,  first  as  executor  and  then  as  trustee.  In  Wester- 
field  V.  Westerfield,  1  Bradf.  198,  where  the  testatrix  set  apart 
by  her  will  a  certain  fund,  then  at  interest  on  mortgage,  to  be 
held  and  disposed  of  by  her  executor  upon  certain  trusts,  the 
court  said  that  the  testatrix  had  directed  her  executor  to  hold 
that  fund  in  trust,  and  had  not,  therefore,  divorced  the  trust 
from  the  executorship,  but,  on  the  contrary,  attached  the  trust  to 
the  executorship,  so  that  one  accompanied  the  other,  the  trust 
belonging  to  the  office  of  executor.  Double  commissions  were, 
therefore,  denied.  So,  also,  in  Lansing  v.  Lansing,  4S  Barb.  182  ; 
Brake  v.  PAce,  5  N.  Y.  430;  Hall  v.  Hall,  78  N.  Y.  535,  and 
Johnson  v.  Lawrence,  95  N.  Y.  154-  In  the  last-mentioned 
case,  the  court  said  that  taking  the  adjudged  cases  together,  they 
appear  to  establish  that,  to  entitle  the  same  persons  to  commis- 
gious  as  executors  and  as  trustees,  the  will  must  provide,  either 
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by  express  terms  or  by  fair  intendment,  for  the  separation  of  the 
two  functions  and  duties,  one  duty  to  precede  the  other  and  to 
be  performed  before  the  latter  is  begun,  or  substantially  so 
performed ;  and  must  not  provide  for  the  co-existence  continu- 
ously and  from  the  beginning  of  the  two  functions  and  duties ; 
and  that  where  the  will  does  so  provide  for  the  separate  and 
successive  duties,  that  of  trustee  must  be  actually  entered  upon 
and  its  performance  begun,  either  by  a  real  severance  of  the 
trust  fund  from  the  general  assets,  or  a  judicial  decree  which 
wholly  dischai'ges  the  executor  and  leaves  him  wholly  acting  and 
liable  only  as  trustee.  Also,  that  where,  by  the  terms  or  true 
construction  of  the  will,  the  two  functions,  with  their  correspond- 
ing duties,  co-exist  and  run  from  the  death  of  the  testator  to  the 
final  discharge,  interwoven,  inseparable  and  blended  together,  so 
that  no  point  of  time  is  fixed  or  contemplated  in  the  testa- 
mentary intention  at  which  one  function  should  end  and  the 
other  begin,  double  commissions  or  compensation  in  both 
capacities  cannot  be  allowed.  In  that  case  double  commissions 
were  denied.  The  testator,  by  the  will,  directed  his  executors, 
their  survivors  or  successors,  to  carry  on  his  business  with  his 
estate  and  property  during  the  life  of  his  wife  and  daughter, 
and  upon  their  death  the  business  was  to  be  closed  and  the  estate 
divided.  Part  of  the  estate  was  real  property,  and  power  of  sale 
was  given  to  the  executors.  In  the  case  now  under  decision,  the 
executors,  by  the  will,  were,  in  the  first  instance,  to  administer 
the  estate  so  far  as  the  payment  of  the  debts  and  funeral 
expenses  and  the  legacy  of  $3,000  to  the  widow  were  concerned. 
They  were  then  to  manage  the  residue  of  the  estate  for  the 
l)enefit  of  the  widow  for  her  life,  and  at  her  death  they  were  to 
complete  the  administration  by  paying  the  $6,000,  according  to 
her  testamentary  appointment,  and  paying  the  remaining  legacies 
and  dividing  the  residue  of  the  estate.  All  these  things,  from 
the  beginning  to  the  end,  including  the  management  of  the 
estate  for  the  benefit  of  the  widow,  constitute  the  administration 
of  the  estate,  and  are  but  the  discharge  of  duties  and  functions 
devolved  upon  the  executors,  as  such,  by  the  will.  The  trust 
was   part   and   parcel   of  the   administration.     The   executors, 
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having  received  full  commissions  upon  the  corpus  of  the  estate 
in  the  account  of  1875,  the  respondent  is  not  entitled  to  commis- 
sions again  upon  it  as  trustee.  He  is  entitled  to  receive 
commissions  as  executor  upon  the  increase  of  the  fund.  The 
commissions  should,  under  the  circumstances,  be  paid  out  of  the 
estate.  I  am  satisfied  that  the  testator  intended  that  his  widow 
should  not  be  charged  with  commissions  upon  her  income,  but 
that  they  should  be  paid  out  of  the  corpus  of  the  estate. 

The  decree  will  be  reversed,  so  far  as  the  award  of  commis- 
sions is  concerned,  and  a  decree  entered,  granting  commissions 
according  to  the  views  above  expressed.  The  costs  of  the 
appeal  and  a  counsel  fee  of  $100  to  each  side  will  be  paid  out  of 
the  estate. 


Valentine  S.  Woodruff,  executor,  appellant, 

V. 

Sarah  W.  Lounsberry,  respondent. 

1.  Executors  were  directed  to  invest  funds  of  the  estate  in  bonds  and  mort- 
gages, on  property  worth  double  the  amount  invested ;  they  were  also 
empowered  to  sell  all  of  testator's  lands.  They  did  so,  and  in  making  those 
sales  received  mortgages  for  part  of  the  purchase-money,  which  was  subse- 
quently lost  by  the  depreciation  of  the  premises  in  value. — Held,  that  sucii 
purchase-money  mortgages  were  not  the  investments  of  the  estate  contem- 
plated by  the  testator,  and  that  ccmsequently  ihe  executors,  who  appear  tr) 
have  acted  prudently,  were  not  liable  for  their  1(jss. 

2.  Testator's  widow  was  entitled  to  a  life  estate  in  all  the  property,  and  she 
was  also  one  of  the  executors,  and  as  such  collected  part  of  the  interest  on 
the  securities  of  the  estate  from  time  to  time. — Held,  that  if  her  co-executors 
were  entitled  to  a  commission  thereon,  it  should  be  paid  out  of  the  income 
itself. 

3.  Two  thousand  dollars  of  the  funds  were  invested  by  one  of  the  executors 
in  municipal  bonds,  contrary  to  law  and  to  the  directions  of  the  will.  The 
city  afterwards  became  bankrupt,  and  proposed  a  compromise  with  its  l)ond- 
holders,  which  was  submitted,  by  the  executor  and  the  widow,  the  executrix, 
to  the  beneficiaries  of  the  estate,  and  they  authorized  them  to  accept  it,  and  to 
receive  the  substituted  bonds,  which  they  did  accordingly. — Held,  that  the 
beneficiaries'  action  in  approving  the  compromise  did  not  estop  them  from 
holding  the  executor  liable  for  the  original  illegal  investment. 

35 
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Appeal  from  decretal  order  of  Union  orphans  court. 
Mr.  J.  B.  Vredenburgh,  for  appellant. 
Mr.  G.  Collins,  for  respondent. 

The  Ordinary. 

Smith  Woodruff,  deceased,  late  of  Rahway,  died  in  the  begin- 
ning of  the  year  1871.  By  his  will,  which  is  dated  January 
10th  in  that  year,  and  was  admitted  to  probate  in  February 
following,  he  gave  his  wife,  Ann  Eliza  Woodruff,  $4,000  and  all 
his  household  goods.  He  then  authorized  and  directed  his 
executors  (who  were  his  wife,  his  cousin,  Amos  P.  Scudder,  and 
his  nephew,  Valentine  S.  Woodruff)  to  sell  and  convey  all  the 
remainder  of  his  property,  real  and  personal,  as  soon  as  possible 
after  his  decease,  and  to  invest  the  proceeds  thereof  immediately 
upon  first  bond  and  mortgage  on  property  worth  double  the 
amount,  or  in  stocks  or  bonds  of  the  United  States  or  the  state 
of  New  Jersey,  and  to  pay  the  interest  and  profits  whatsoever 
thereof  to  his  wife  semi-annually,  (beginning  six  mouths  after 
his  death),  or  oftener,  for  her  life.  He  then  gave,  after  her 
death,  the  principal  to  his  brothers  and  sisters,  substituting 
their  issue  in  case  of  their  death  &c.  All  the  executors  proved 
the  will.  Mr.  Scudder  subsequently  died — in  1874.  A  final 
account  was  filed  by  Mrs.  Woodruff  and  the  appellant,  as  sur- 
viving executors,  in  1875.  In  that  account  they  charged 
themselves  with  the  balance,  |8,852.88,  of  an  account  rendered 
in  1872,  and  the  amount,  $10,117.50,  received  from  the  sale  of 
the  testator's  real  estate ;  and  they  received  commissions, 
$384.70,  upon  the  latter  amount.  The  intention  appears  to 
have  been  to  allow  the  commissions  at  the  rate  fixed  by  statute; 
but  a  little  more  was  allowed,  undoubtedly  by  mistake.  The 
account  showed  a  balance  against  the  accountant  of  $17,160.82. 
The  widow  died  July  5th,  1884.  In  March,  1885,  the  appel- 
lant, as  surviving  executor,  filed  his  account,  in  which  he 
charged  himself  with  the  balance  of  the  final  account  of  1875, 
$17,160.82,  and  the  interest  and  income,  $9,279.99,  of  the 
estate  <..-oilected  by  him  since  that  account,  and   $300  received 
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i-om  Amos  Woodruff  for  the  price  of  two  plots  of  land  sold  by 
.^'Irs.  Woodruff  aud  the  appellant  as  executors,  to  him,  in  May, 
i883.  The  plots  were  part  of  some  land  of  the  testator  which 
had  previously  been  sold  by  the  executors  and  a  mortgage  taken 
for  part  of  the  purchase-money.  Under  foreclosure  of  that 
mortgage,  they  bought  in  the  property,  which  consisted  of  those 
two  plots  and  another  still  held  by  the  appellant,  and  mentioned 
in  his  account  as  part  of  the  assets  of  the  estate.  By  his  account, 
the  appellant  prayed  allowance  for  certain  moneys  ($8,640.75 
altogether),  income  paid  over  by  him  to  the  widow;  also,  for 
certain  losses  on  securities  charged  in  the  account  of  1875.  The 
losses  are  designated  as  follows :  Robinson's  bond,  $200 ; 
Krook's  bond,  $1,140,  with  costs  of  foreclosure,  $154.21,  less  the 
value,  $50,  of  the  lot  above  mentioned,  now  held  by  the  appel- 
lant ;  loss  $1,684.58  on  $3,000  Rahway  city  bonds  (in  which 
the  executors  invested  money  of  the  estate),  and  bond  and  mort- 
gage of  T.  S.  Dick,  $240. 

The  Robinson,  Krook  and  Dick  bonds  were  all  taken  for  pur- 
chase-money of  land  of  the  testator  sold  by  the  executors.  The 
Robiason  and  Dick  mortgages  are  said  to  be  of  no  value,  the 
property  not  being  now  worth  the  costs  of  foreclosure.  The 
Krook  mortgage  is  the  one  before  mentioned  as  having  been  fore- 
closed, and  under  the  proceedings  upon  which  the  property  was 
bought  in.  The  orphans  court,  upon  exceptions  filed  to  the  ac- 
count, ordered  that  the  securities  mentioned  in  the  account,  which 
were  taken  upon  the  sale  of  the  testator's  real  estate,  and  for 
which  allowance  was  claimed,  be  allowed  as  stated ;  that  com- 
missions be  allowed  the  accountant  on  the  income  received  by  him 
and  paid  over  to  the  widow ;  that  a  counsel  fee  of  $50  be  allowed 
to  the  accountant  and  exceptant  respectively ;  that  the  account- 
ant be  charged  with  the  loss  upon  the  Rahway  bonds,  and  that 
an  investment  of  $4,000,  mentioned  in  the  account,  made  on 
fourth  mortgage  of  real  estate  of  the  accountant  in  the  city  of 
New  York  (the  prior  mortgages  on  that  property  amount  to 
$20,000),  was  made  contrary  to  law,  and  that  it  be  not  allowed. 
From  that  order,  so  far  as  the  loss  on  the  Rahway  bonds  was 
concerned,  the  accountant  appealed,  and  in  the  answer  to  the 
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petition  of  appeal  the  respondent  appealed  from  so  much  of  the 
order  as  allowed  commissions  upon  the  income  paid  to  the  widow 
and  allowed  counsel  fees  and  the  losses  on  mortgages  taken  on 
sale  of  the  testator's  property.  The  questions  for  consideration 
and  adjudication,  therefore,  are  whether  the  appellant  is  entitled 
to  allowance  for  the  losses  on  the  Robinson,  Dick  and  Krook 
mortgages ;  whether  he  should  be  allowed  commissions  on  the 
income  paid  to  the  widow ;  whether  he  should  be  allowed  coun- 
sel fees,  either  in  his  administration  (his  account  contained  a 
claim  for  counsel  fees)  before  the  exceptions  were  filed,  or  upon 
those  exceptions,  and  whether  he  should  bear  the  loss  upon  the 
Rahway  bonds. 

As  will  have  been  seen,  the  will  directs  the  executors  to  sell 
and  convey  all  the  testator's  real  and  personal  property,  except 
so  much  of  the  latter  as  was  thereby  specifically  bequeathed,  as 
soon  as  possible  after  his  decease,  and  invest  the  proceeds  for  the 
Ijenefit  of  his  widow.  The  executors  appear  to  have  sold  the 
laud  in  October,  1873,  and  to  very  good  advantage.  It  appears 
to  have  consisted  of  a  piece  of  salt  meadow  and  a  tract  of  upland 
of  about  twenty-three  acres.  They  sold  the  former  for  $200. 
The  latter  they  divided  into  twelve  lots  and  sold  them  for  $9,- 
917.50  in  the  aggregate.  On  the  sale  of  that  pi-operty  they  gave 
liberal  terms  to  purchaser.  The  terms  were  forty  per  cent,  of 
the  purchase-money  to  be  paid  in  cash  and  the  balance,  sixty  per 
cent.,  to  be  secured  by  mortgage  of  the  property,  payable  in  five 
years.  They  appear  to  have  obtained  good  prices.  The  three 
lots  sold  to  Krook  brought  $1,900.  According  to  the  evidence 
they  are  now  worth  only  $350.  Although  the  executors  were, 
by  the  will,  directed  to  invest  the  proceeds  of  the  sale  of  the 
property  upon  first  bond  and  mortgage  of  property  worth  twice 
the  amount  invested,  or  in  stocks  or  bonds  of  the  United  States  or 
of  this  state,  it  would  not  be  just  to  hold  them  bound  by  that  pro- 
vision in  taking  mortgages  for  part  of  the  purchase-money  of  the 
property.  Those  mortgages  were  not  taken  as  an  investment  of 
proceeds  of  the  sales,  but  to  secure  the  payment  of  part  of  the 
price  at  which  the  property  was  sold.  They  were  themselves  pro- 
ceeds of  the  sales.    In  taking  the  mortgages  for  which  the  account- 
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ant  asks  allowance  the  executors  appear  to  have  acted  in  good 
faith  and  for  the  best  interest  of  the  estate.  They  therefore 
ought  not  to  be  charged  with  them.  There  is  no  error  in  the 
order  of  the  orphans  court  so  far  as  they  are  concerned. 

The  next  question  is  as  to  the  commissions.  As  has  already 
been  stated,  the  debit  side  of  the  account  consists,  with  the  ex- 
ception of  a  charge  of  §300  for  the  price  of  land  sold  to  Amos 
Woodruff,  of  collections  of  income,  and  the  payments  are  of  in- 
come to  the  widow  and  taxes,  $12.28,  upon  the  real  estate.  It 
does  not  appear  by  the  account  that  any  of  the  investments  were 
changed  after  the  filing  of  the  account  of  1875,  except  the  Rah- 
way  bonds,  which  will  be  spoken  of  hereafter.  The  proof  is 
that  the  widow  was  desirous  of  collecting  the  interest  herself,  and 
that  up  to  1873  she  had  all  the  securities  of  the  estate  in  her 
hands,  and  collected  the  income.  In  that  year  she  was  induced 
to  deliver  the  securities  into  the  custody  of  Amos  Woodruff  for 
safe  keeping,  and  she  did  it  only  upon  receiving  a  bond  against 
loss  from  so  doing.  Even  after  that  time  she  collected  part  of 
the  interest  herself.  The  accountant  insists  that  he  is  entitled  to 
commissions  upon  the  income  collected  by  him  and  paid  over  t<y 
her,  and  the  orphans  court  so  held.  But  this  is  an  error.  The 
commissions  for  collecting  and  paying  over  the  income  should 
have  been  paid  out  of  the  income.  Danly  v.  Cummins  ^  Stew. 
Eq.  W8 ;  Booth  v.  Ammerman,  4-  Bradf.  129 ;  Pinckney  v. 
Finckney,  1  Bradf.  269;  Sjmngler's  Estate,  21  Pa.  St.  335^ 
Upon  any  moneys  on  which  he  may  be  entitled  to  commissions 
in  this  account,  the  accountant  should  be  allowed  commissions  at 
the  rate  of  two  per  cent.,  in  view  of  the  fact  that  commissions 
have  been  already  allowed  in  the  account  of  1875  at  full  statutory 
rates  upon  more  than  $10,000.  Tacker  v.  Tucker,  6  Stew.  Eq, 
S35. 

There  should  be  no  allowance  of  counsel  fees,  except  in  the 
matter  of  the  exceptions.  Upon  them  the  accountant  was  par- 
tially successful.  There  is  no  error  in  the  order  under  considera- 
tion on  that  head. 

As  to  the  loss  upon  the  Rahway  bonds :  The  investment  of 
the  money  of  the  estate  in  those  securities  was  not  only  contrp'7 
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to  law  {Tucker  v.  Tucker,  ubi  supra),  but  contrary,  also,  to  the 
plain  and  explicit  directions  of  the  will.  But  it  Ls  urged  on  the 
part  of  the  accountant  that  the  distributees,  including  the  re- 
spondent, released  the  appellant  and  his  co-executor  from  all 
liability  on  that  score  by  an  instrument  signed  by  them,  and 
executed  in  February,  1883.  Before  tliat  time  the  city  of  Rail- 
way had  become  bankrupt,  and  had  made  default  in  the  payment 
of  its  bonds,  and  it  had  continued  bankrupt  and  in  default  up  to 
that  time. 

It  then  proposed  a  compromise  with  the  bondholders  by  ex- 
changing the  bonds  held  by  them  for  new  ones  of  the  city  for 
thirty-five  per  centum  of  the  principal  and  interest  accrued  upon 
tlie  former.  Before  making  such  exchange  the  appellant  and 
his  co-executor,  Mrs.  "Woodruff,  obtained  the  before-mentioned 
agreement  from  the  distributees.  It  recites  that  the  executors 
are  the  holders  of  bonds  of  the  city  to  the  amount  of  $3,000  and 
interest,  and  that  the  city  proposes  the  compromise ;  and  the 
distributees  thereby  consent  and  agree  with  the  executors  that  the 
latter  may  give  up,  surrender  and  exchange  the  bonds  for  the 
new  ones  ;  and  they  authorize  them  to  surrender  the  former  and 
take  the  latter  in  place  thereof  "  according  to  their  best  judgment 
and  discretion,  without  holding  them  liable  for  any  loss  or  dam- 
age that  may  or  might  result  from  so  doing."  The  agreement 
has  reference  to  the  proposed  exchange  alone.  It  makes  no  ref- 
erence to  the  illegality  of  the  action  of  the  executors  in  making 
the  investment  in  the  bonds.  It  discharges  the  executors  from 
liability  for  any  loss  or  damage  that  may  result  from  the  ex- 
(^hange,  but  goes  no  further  and  does  no  more,  either  expressly 
or  by  implication.  Those  who  signed  that  instrument  cannot 
question  the  propriety  of  the  action  of  the  executors  in  making 
the  exchange,  but  they  are  free  to  question  the  legality  of  the 
original  investment,  and  the  agreement  in  nowise  estops  them 
from  demanding  indemnity  for  the  consequences  of  that  ilkgal 
action.  The  orphans  court  was  right  in  charging  the  appellant 
with  the  loss  on  that  investment. 

It  appears  from  the  evidence  of  the  appellant  that  in  making 
the  investment,  four  bonds  of  S500  each  were  bought  (December 
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9th,  1873)  for  $1,840,  and  that  the  appellant  paid  to  the  widow 
as  profits  the  difference,  $160,  between  the  par  value  of  the 
bonds,  $2,000,  and  the  price,  $1,840,  paid  for  them.  Is  is  urged 
that  the  appellant  should  be  charged  with  the  $160.  But  there 
was  no  exception  on  this  point,  and  no  mention  is  made  of  it  in 
the  answer  to  the  petition  of  appeal.  Seeing  that  the  appellant 
is  now  required  to  make  good  the  loss  to  the  estate  to  the  extent 
of  the  $2,000,  with  interest,  after  crediting  the  amount  of  the 
new  bonds  taken  in  exchange,  there  is  no  ground  for  this  claim. 
The  order  appealed  from  will  be  reversed  so  far  as  the  allow- 
ance of  commissions  upon  the  income  is  concerned.  In  other 
respects  it  will  be  affirmed.  The  appellant  will  be  required  to 
pay  the  costs  of  the  appeal  but  not  counsel  fees. 


Sarah  A.  Hoit,  appellant, 


Nathan  Hoit,  respondent. 

The  orphans  court  act  provides  that  an  appeal  from  an  order  or  decre* 
respecting  the  probate  of  a  will  *  *  ^  shall  be  demanded  within  thirty 
days  after  such  order  or  decree,  and  from  any  other  order  or  decree,  *  *  * 
within  three  months.  A  decree  admitting  a  will  to  probate,  and  awarding 
the  costs  of  both  sides  and  counsel  fees  to  the  caveator's  proctors  out  of  the 
estate,  was  dated  April  3d,  1885.  On  May  14th,  18S5,  an  order  was  entered 
directing  thai  the  decree  be  amended  so  as  to  award  a  counsel  fee  out  of  the 
estate  to  one  proctor  of  the  proponent ;  and  on  June  10th,  1885,  another  similar 
order  was  made,  awarding  a  counsel  fee  to  another  proctor  of  the  proponent. 
On  July  17th,  1885,  the  proponent  appealed  from  that  part  of  the  decree  cf 
April  3d,  1885,  which  relates  to  the  costs,  and  also  from  the  two  subsequent 
amendatory  orders. — Held,  that  the  provisions  of  the  decree  as  to  costs  and 
counsel  fees  were  parts  of  the  decree  for  the  probate  of  the  will,  from  which  an 
appeal  must  be  taken  within  thirty  days  after  entry,  and  that  as  to  the  amend- 
atory decrees,  appeal  must  be  taken  within  thirty  days  from  the  time  of 
entering  the  amendatory  decree  appealed  from. 


Appeal  from  decree  of  Warren  orphans   court.     Motion  to 
dismiss. 
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3Ir.  G.  M.  Shipman,  for  the  motion. 

Ifr.  0.  Jeffery,  contra. 

The  Ordinary. 

There  was  a  decree  in  the  orphans  court  in  this  case,  made 
upon  the  verdict  of  a  jury  in  the  Warren  circuit  court,  upon  an 
issue  under  the  orphans  court  act,  in  a  contest  as  to  the  validity 
of  a  paper  purporting  to  be  the  last  will  and  testament  of  John 
G.  Hoit,  deceased.  It  admitted  the  will  to  probate,  and  ordered 
that  the  costs  of  both  sides,  including  counsel  fees,  be  paid  out 
of  the  personal  estate,  and  that  $100  be  paid  to  Henry  S. 
Harris  and  ^125  to  J.  G.  Shipman  &  Sou,  proctors  of  the 
caveator.  The  decree  was  dated  April  3d,  1885.  On  the  14th 
of  May  following,  the  court,  by  an  order  of  that  date,  ordered 
that  the  decree  admitting  the  will  to  probate  be  so  amended  as  to 
award  a  counsel  fee  of  $150  to  Cliauncey  H.  Beasley,  one  of  the 
counsel  of  the  proponent,  to  be  paid  out  of  the  estate,  and  on  the 
10th  of  June  following  the  court  made  another  order  of  the 
same  character  for  the  payment  of  the  like  counsel  fee  out  of  th« 
estate  to  Joseph  M.  Roseberry,  who  was  of  counsel  with  tli« 

Note. — Where  a  judgment  entered  on  August  3d,  1877,  was  amended  as  to 
costs  on  August  30th,  1877 — Held,  that  the  one  year  within  which  an  appeal 
therefrom  must  be  taken  expired  on  August  3d,  1878,  Wilson  v.  Palmer,  75 
N.  T.  250. 

If  an  order  be  amended  it  does  not  extend  the  time  for  appealing  from  the 
original  order,  although  an  appeal  from  the  amending  order  may  have  been 
taken  in  time,  Leadbetler  v.  Laird,  Jf5  Wi».  522  ;  Savings  Soc.  v.  Horton,  63  CaL 
310;  Alabama  Coal  Co.  v.  Slate,  54  Ala.  36 ;  see  Mann  v.  Haley,  45  Cal.  63. 

An  appeal  from  a  judgment  rendered  on  a  verdict,  and  also  from  an  order 
dismissing  an  application  for  a  new  trial,  only  authorizes  a  review  of  the  latter 
if  the  time  for  appealing  from  the  former  has  expired,  Cohol  v.  Allen,  37  Iowa 
449  ;  Parker  v.  McAvoy,  36  Wi^.  322 ;   Carpenter  v.  Brown,  50  Iowa  4^1. 

An  act  of  congress  which  directs  the  court  of  claims  to  re-open  and  re-ad- 
jndicate  a  claim,  and,  in  case  it  finds  a  further  amount  due,  that  the  same 
pliall  be  part  of  the  original  judgment,  confers  no  right  of  appeal  from  the 
final  action  of  the  court  thereon,  if  such  right  on  the  original  judgment  haa 
expired,  United  Slates  v.  Grant,  110  U.  S.  225 ;  appeals  from  orders  made  after 
judgment  must  be  taken  within  the  time  limited  for  taking  appeals  from  judg' 
ments,  Jarvis  v.  Hamilton,  87  Wis.  S7  ;  see  Porter  v.  Timanns,  12  Md.  233. 
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proponent.  The  proponent  (Sarah  A.  Hoit)  on  the  17th  of 
July,  1885,  appealed  from  so  much  of  the  decree  of  April  3d 
as  directs  that  the  costs  and  expenses  of  both  sides  be  paid  out 
the  estate,  and  also  from  the  two  amendatory  orders  of  May 
14th  and  June  10th.  Motion  is  made  to  dismiss  the  appeal,  on 
the  ground  that  it  was  not  taken  within  the  time  limited  by  law 
for  appealing.  The  act  governing  the  subject  provides  that  an 
appeal  from  an  order  or  decree  of  the  orphaus  court  respecting 
the  probate  of  a  will,  or  the  right  of  administration,  or  the  fair- 
ness of  an  inventory,  shall  be  demanded  within  thirty  days  aft^r 
such  order  or  decree,  and  an  appeal  from  any  other  order  or  decree 
shall  be  demanded  within  three  months  from  the  making  of  such 
order  or  decree,  unless  otherwise  specially  provided.  Orphans 
Court  Act  Rev.  p.  791  §  176.  The  appeal  in  this  case  was  not 
demanded  within  thirty  days  from  the  time  of  making  any  of 
the  orders  appealed  from.  It  is  urged,  however,  that  the  decree 
admitting  the  will  to  probate  and  the  provision  for  the  payment 
of  the  costs  and  expenses  out  of  the  estate,  though  contained  in 
the  same  instrument,  are  in  fact  separate  decrees,  and  that  while 
the  thirty  days'  limitation  applies  to  the  former,  it  does  not  to 
the  latter,  and  that  from  the  latter  an  appeal  may  be  taken  at 
any  time  within  the  period  of  three  months  from  the  making  of 
the  decree.     But  that  distinction  cannot  be  maintained.     The 


Where  the  clerk  neglected  to  enter  a  judgment  on  the  day  on  which  it  was 
rendered,  and  it  was  afterwards,  by  consent  of  parties  and  order  of  the  court, 
eiiicred  nunc  pro  tunc,  the  time  within  which  an  appeal  could  be  taken  was 
held  to  begin  to  run  from  the  day  of  rendition,  and  not  from  the  day  of  entry, 
Anderson  v.  Mitchell,  5S  Ind.  592. 

A  final  decree  cannot  be  rendered  interlocutory  by  retaining  the  cause  on  the 
docket,  and  by  subsequently  rendering  another  decree  in  the  same  cause,  and 
therefore  a  bill  of  review  presented  within  the  statutory  time  after  the  date  of 
the  second  decree,  but  after  such  time  has  expired  as  to  the  first  decree,  will 
be  dismissed,  Nehon  v.  Jennings,  2  Pat.  &  H.  369. 

A  judgment  by  default  was  rendered  by  a  justice  of  the  peace  against  a  de- 
fendant, who,  two  days  afterwards,  applied  to  the  justice  to  open  the  judgment. 
The  justice  thereupon  fixed  a  day  and  hour,  and  notified  the  plaintiff  to  ap- 
pear and  show  cau?e  &c.  At  the  time  appointed  the  plaintiff  appeared,  but 
the  defendant  did  not,  whereupon  the  justice  confirmed  the  judgment. — Held, 
that  the  time  for  appealing  therefrom  should  be  computed  from  the  latter  day 
SUck  V.  King,  3  Pa.  St.  211 ;  Read  v.  Dickinson,  2  Ashm.  224.— Uep. 


554  PREROGATIVE  COURT.  [40  Eq, 

Hoit  v.  Hoit. 

award  of  costs  and  expenses  is  part  of  the  decree  "  respecting  the 
probate  "  of  the  will,  as  the  award  of  costs  is  part  of  any  other 
decree  or  judgment.  The  untenableness  of  the  position  of  the 
appellant's  counsel  on  this  point  will  be  made  manifest  by  apply- 
ing his  proposition  to  the  decrees  of  the  court  of  chancery  in 
certain  cases.  The  chancery  act  provides  that  an  appeal  from 
final  decrees  of  the  court  of  chancery  may  be  taken  at  any  time 
within  tl^.ree  years  after  the  making  of  the  decree,  except  where 
notice  of  Us  pendens  has  been  given ;  in  which  case  the  appeal 
must  be  taken  within  three  months  from  the  time  of  making  the 
decree  appealed  from.  Now,  if  in  a  case  of  the  latter  sort  there 
were  a  final  decree  dismissing  the  bill,  with  costs,  could  it  be 
claimed  that,  although  there  could  be  no  appeal  from  the  direc- 
tion that  the  bill  be  dismissed,  unless  it  were  taken  within  the 
three  months,  yet  that  from  the  award  of  costs  there  might  be  an 
appeal  at  any  time  within  three  years?  Surely  not;  the  award 
of  costs  in  such  a  case  would  obviously  be  a  part  of  the  decree. 
So  in  the  case  in  hand. 

The  amendatory  orders  were  of  the  same  nature  as  the  original 
decree.  They  were  made  to  supply  omissions  in  that  decree. 
They  are  orders  respecting  the  probate  of  the  will,  and  if  an 
appeal  be  taken  from  them,  it  must  be  taken,  as  to  each  order, 
within  thirty  days  from  the  time  when  it  was  made.  The 
appeal  will  be  dismissed,  with  costs 
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Amos  Palmateer  et  al.,  appellants, 

V. 

John  P.  L.  Tilton,  administrator,  respondent. 

The  act  which  excludes,  when  any  party  to  a  suit  sues  or  is  sued  in  a  repre- 
sentative capacity,  a  party  from  testifying  "  as  to  any  transaction  with,  or 
statement  by,  any  testator  or  intestate  represented  in  such  action,"  does  not 
exclude  such  party  from  testifying  with  respect  to  a  contract  made  by  him 
with  the  deceased  executor  of  such  represented  testator. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Palmateer  v.  Tllton,  1^  Stew.  Eq.  ^0. 
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Beasley,  C.  J. 

This  is  a  bill  for  specific  performance.  The  contract  sought 
to  be  enforced  was  for  the  sale  of  land,  which  was  formerly  the 
property  of  "William  A.  Harvey,  deceased,  and  it  was  alleged  to 
have  been  made  with  the  complainants  by  his  executor  under  a 
power  to  that  purpose  in  his  will.  His  executor,  one  Abner 
Allen,  is  now  dead,  and  this  suit  is  brought  by  the  plaintifls 
against  the  administrator  with  the  will  annexed  of  the  before- 
mentioned  William  A.  Harvey. 

In  the  court  below,  the  complainant,  Amos  Palmateer,  was  not 
permitted  to  be  a  witness  for  the  purpose  of  proving  the  bargain 
for  the  sale  of  the  land  in  question.  It  is  admitted  that  such 
exclusion  is  not  to  be  justified  by  the  language  of  the  statute 
which  is  applicable.     This  is  its  language,  viz. : 

"  That  in  all  civil  actions  &c.,  any  party  thereto  may  be  sworn  and  ex- 
amined as  a  witness  notwithstanding  any  party  thereto  may  sue  or  be  sued  in 
a  representative  capacity ;  provided,  nevertheless,  that  this  supplement  shall 
not  extend  so  as  to  permit  testimony  to  be  given  as  to  any  transaction  with  or 
statement  by  any  testator  or  intestate  represented  in  said  action."  P.  L.  of 
1880  p.  52. 

It  will  be  observed  that  this  exclusive  clause  embraces  only 
transactions  with,  and  statements  by, ''  any  testator  or  intestate." 
In  the  present  case  a  transaction  with  the  executor  of  the  testator 
was  excluded.  The  ease  was  supposed  to  be  within  the  equity 
of  the  act,  and  hence  the  rejection  of  the  testimony.  But  the  lan- 
guage of  the  act  is  clear  and  definite,  and  the  result,  if  we  adhere 
to  such  language,  is  entirely  reasonable ;  and  this  being  the  case,^ 
the  judicial  duty  is  one  of  interpretation  simply.  The  statute  itself 
enumerates  the  cases  in  which  the  testimony  is  to  be  rejected,  and 
no  case  can  be  added  to  that  enumeration.  If  we  attempt  to 
leave  the  plain  terms  of  the  act,  we  enter  into  an  undefined  field 
of  inference  and  conjecture.  The  regulation  applies  to  the  prac- 
tice in  the  trial  of  causes,  and  it  is  important,  therefore,  that  its 
limitations  should  be  clear.  If,  in  the  present  instance,  the  statu- 
tory terms  are  to  be  disregarded  and  the  operation  of  the  laAv  ex- 
tended, what  is  to  be  its  reach  ?  If  a  surviving  contractor  cannot 
prove  by  his  own  testimony  a   bargain  made  with  the  execu- 
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tor  of  a  testator,  could  he  prove  such  bargain  if  made  with  an 
agent  of  such  testator,  such  agent  having  died  ?  The  two  cases, 
with  regard  to  the  presumed  equity,  stand  on  the  same  plane ; 
and  yet,  to  exclude  the  testimony  in  either,  is,  obviously,  to  do 
violence  to  the  words  of  the  act  in  order  to  enact  a  rule  whicli 
would  conform  to  judicial  notions,  and  this  would  be  judicial 
legislation  pure  and  simple.  "  We  are  bound,"  said  Mr.  Justice 
Bulk-r,  over  a  century  ago,  "to  take  the  act  of  parliament  as 
they  have  made  it ;  a  casus  omissus  can  in  no  case  be  supplied 
by  a  court  of  law,  for  that  would  be  to  make  laws."  Jones  v. 
Smart,  1  T.  R.  U- 

In  the  case  of  Hodge  v.  Condi,  15  Vr.  ^56,  the  supreme 
court,  in  interpreting  the  present  statute,  refused  to  depart  from 
its  plain  language  in  pursuit  of  a  fancied  intent,  which  was  in  no 
wise  comprehended  in  the  meaning  of  such  language,  and  that 
decision  was  unanimously  affirmed  by  this  court.  The  testimony 
in  question  in  the  present  case  should  not  have  been  rejected. 

The  consequence  is  that  such  testimony  has  been  received  and 
examined  by  the  court  in  connection  with  the  other  proofs,  and 
after  consideration,  we  do  not  think  that  the  decree  should  be 
disturbed.  The  complainants  have  failed  to  satisfy  us  that  they 
are  right  upon  the  merits.     The  decree,  therefore,  should  be 


affirmed. 


Decree  unanimously  affi,rmed. 


Cornelia  Booraem,  appellant, 


The  North   Hudson  County  Railway  Company, 
respondent. 

1.  When  the  language  of  a  deed  is  sufficient  to  create  an  easement  of  a  right 
of  way  over  the  premises  conveyed  as  an  appurtenant  to  the  grantor's  prem- 
ises lying  adjacent  thereto,  and  words  are  added  indicating  a  purpose  to  dedi- 
cate the  way  as  a  public  street — Held,  that  the  creation  of  a  public  right  to  be 
enjoyed  in  fvturo  wlienever  the  public  authorities  might  see  fit  to  accept  the 
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dedication,  was  not  inconsistent  with  the  private  easement  which  enured  to  the 
grantor  immediately  from  the  grant,  and  that  the  latter  was  entitled  to  the  use 
of  the  way,  although  the  public  had  not  accepted  the  dedication. 

2.  A  preliminary  injunction  to  stay  the  progress  of  a  public  work  will  not 
be  allowed  unless  the  act  threatened  to  be  done  will  cause  irreparable  injury. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Booraem  v.  North  Hudson 
Go.  B.  R.  Co.,  12  Stew.  Eq.  4£5. 

Mr.  J.  Henry  Stone,  for  appellant. 

I.  The  principle  of  law  requiring  that  a  dedication  to  the  pub- 
lic of  a  highway  must  be  accepted  by  the  public  authorities  in 
order  to  constitute  it  a  legal  public  highway,  is  based  upon  the 
ground  that  the  expense  of  its  reparation  will  fall  upon  the  au- 
thorities, and  they  ought  not  to  be  subjected  to  such  charge  with- 
out having  first  agreed  to  accept  it. 

This  principle  we  admit.  It  can  properly  be  invoked  wher 
the  question  arises  between  the  dedicator  and  the  public  authori- 
ties or  third  parties  claiming  the  right  to  use  it  as  a  public 
highway.  It  has  no  application  when  the  controversy  is  solely 
between  the  grantor  and  grantee  of  a  deed  in  which  such  dedica- 
tion is  expressly  made  or  reserved  touching  the  right  of  the  one 
claiming  the  benefit  of  it  as  against  the  other  who  closes  up  the 
dedicated  strip  or  obstructs  it.  As  between  them,  the  principles 
involved  relate  to  easements  and  to  the  respective  rights  of  those 
owning  dominant  and  servient  lands  arising  out  of  express  cove- 
nants in  the  deed.  These  are  private  rights,  in  which  the  public 
have  no  interest  or  concern.  State  v.  Trask,  6  Vr.  355  ;  State  v. 
Gather,  5  Strob.  217 ;  Hohoken  v.  Hoboken  Land  and  Improve- 
ment Co.,  7  Vr.  54-0  ;  DUl.  on  Mun.  Corp.  §  505  ;  Os^oego  v.  Os- 
wego Canal  Co.,  2  N.  Y.  257  {267) ;  Child  v.  Clmppell,  9  N.  Y. 
2Jf6 ;  Bowers  v.  Suffolk  Manuf.  Co.,  Ip  Gush.  332  ;  Newmarch  v. 
Brandley,  3  Swanst.  99. 

II.  The  restraining  power  of  the  court  of  chancery  will  be  ex- 
ercised in  cases  where  structures  are  being  built  illegally,  the 
erection  of  which  will — (a)  Constitute  a  destructive  trespass,  or 
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(b)  Be  a  continuous  and  permanent  trespass.  Kerr  on  Inj.  {2d 
Am.  ed.)  177 ;  Ware  v.  RegmU  Canal  Co.,  8  DeG.  &  J.  227 ; 
Shipley  V.  Capks,  17  Md.  179;  M.  &  E.  R.  R.  Co.  v.  Hudson 
Timnel  R.  R.  Co.,  10  C.  E.  Cr.  S8J,, ;  Story  v.  New  York  Ele- 
vated R.  R.  Co.,  90  N.  Y.  123 ;  Frink  v.  Laicrence,  20  Conn. 
117 ;  Boston  Waier  Pcmer  Co.  v.  Boston.  &  W.  R.  R.  Co.,  16 
Pick.  512. 

III.  Where  defendants  act  under  a  statutory  power,  their  duty 
is  to  keep  their  conduct  strictly  within  the  scope  of  such  power. 
If  they  exceed  the  power  given,  and  complainant's  rights  are  in- 
terfered with,  they  cannot  excuse  themselves  on  the  ground  of 
convenience  or  necessity,  or  that  the  public  would  otherwise  suffer. 
Kerr  on  Inj.  {2d  Am.  ed.)  179,  181  and  cases  there  cited ;  Sey- 
mmir  v.  3IcDonald,  4-  Sandf.  Ch.  502. 

Especially  is  this  so  where  defendant  is  a  corporation.  Kerr 
(M  Inj.  {Am.  ed.  1871)  296. 

IV.  A  delay  in  applying  for  an  injunction  is  no  such  acquies- 
cence in  the  commission  of  the  injury  complained  of  as  to  disen- 
title the  complainant  to  the  writ,  unless  it  appears  he  had  full 
knowledge  of  his  rights,  and  encouraged  the  other  party  to  alter 
his  condition  on  his  faith  in  this  encouragement.  Kerr  on  Inj. 
{2d  Am.  ed.)  19;   Society  &c.  v.  Low,  2  C.  E.  Gr.  19. 

Mr.  John  C.  Besson,  for  respondent. 

The  structure  complained  of  is  being  built  at  the  point  in 
question  on  the  defendant's  own  property,  which  was  conveyed 
to  John  H.  Bonn  for  it  by  the  complainant.  The  work  is 
-lecessary,  and  very  beneficial  to  the  public.  Large  expendi- 
tures of  money  had  been  made  by  the  defendant  before  the  com- 
mencement of  the  suit.  The  contemplated  mode  of  crossing  the 
land  in  question  is  not  inconsistent  with  the  use  of  the  same  land 
for  a  highway  or  street.  The  work  is  authorized  by  an  act  of 
the  legislature,  entitled  "  An  act  relating  to  the  North  Hudson 
County  Railway  Company,  and  the  railroads  of  the  said  coi'pora- 
tion,  and  the  other  corporations  whose  stock,  property  and  fran- 
clrLses  shall  be  or  have  been  assigned  to  it,"  approved  March  27th, 
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1874,  page  1264.  The  lauds  on  which  the  structure  is  built 
were  conveyed  by  complainant,  the  appellant,  to  John  H.  Bonn 
for  the  defendant,  by  deed  of  bargain  and  sale,  with  the  usual 
covenants  and  general  warranty  for  the  consideration  of  $25,000, 

Under  this  deed  the  grantee  took  all  the  rights  which  the 
grantor  had  in  the  land  conveyed.  The  deed  does  not  contain 
any  reservation  of  any  right  of  way  to  the  complainant.  A  deed 
is  taken  most  strongly  against  the  maker,  and  in  favor  of  the 
other  party.     ^  Bl  380. 

The  deed  by  which  the  complainant  conveyed  the  lands  in 
question  to  the  defendant  contains  this  clause : 

"Together  with  all  the  right,  title  and  interest  of  the  said  party  of  the  first 
part  to  the  lands  covered  by  Ogden  and  Palisade  avenues  in  front  of  the 
lands  above  described,  subject  to  the  easement  of  said  avenues  respectively  ; 
it  being  understood  that  Ogden  avenue  is  extended  for  the  same  width  ac!(j.-.3 
said  premises  and  dedicated  as  a  public  highway." 

This  language  expresses  an  intent  to  dedicate  a  strip  of  land 
to  the  public  for  a  highway.     It  has  no  other  meaning, 

Ogden  avenue  has  not  been  opened  across  the  lands  conveyed, 
nor  accepted  or  recognized  by  the  municipality  of  Jersey  City  in 
any  manner  as  a  public  highway.  The  lands  of  the  complainant 
adjoining  the  lands  in  question  remain  in  their  natural  condition, 
separated  from  the  defendant's  lands  by  a  high  board  fence, 

I,  A  private  way  or  right  of  way  cannot  be  created  by  dedica- 
tion, Methodist  Church  v.  Hoboken,  Jf,  Vr.  13—18  ;  Washb.  on 
Ease.  129. 

II.  A  dedication  is  in  the  nature  of  a  grant  to  the  public, 
which  remains  dormant  until  the  public  accepts  it. 

When  the  possession  of  land  dedicated  is  required  for  public 
use,  it  must  be  demanded  by  the  municipal  authorities  as  repre- 
sentatives of  the  public,  to  enforce  the  public  right.  Hoboken  v. 
Hoboken  Land  and  Improvement  Co.,  7  Vr.  54-0. 

In  the  meantime,  the  lands  thus  made  subject  to  a  public  ease- 
ment remain  in  the  possession  of  the  owner  of  the  fee,  and  he 
may  use  them  in  the  same  manner  as  if  no  dedication  had  been 
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made  until  the  public  demands  possession  for  the  purpose  of 
enforcing  the  public  right.  Any  other  doctrine  would  be  against 
public  policy. 

There  is  no  certainty  that  the  public  will  ever  accept  any 
dedication.  Much  land  might  become  useless  forever.  Hun- 
dreds of  acres  have  been  dedicated  as  highways  in  this  state, 
which  will  never  be  accepted  nor  used  as  highways.  Washb. 
mi  B-ise.  139;  2  Smith's  Lead.  Cos.  {7th  Am  ed.)  310-^12, 
155-158. 

The  land  in  question  was  conveyed  by  the  complainant  abso- 
lutely, and  without  any  reservation  of  a  private  right  of  way 
over  the  same.     Therefore  the  bill  should  be  dismissed. 

III.  An  injunction  will  not  be  granted  when  the  complainant 
has  a  complete  and  full  remedy  at  law. 

Nor  where  the  injuiy  complained  of  is  slight,  compared  with 
the  inconvenience  to  the  defendant  and  the  public  that  would 
result  from  the  injunction.  Higbee  v.  Camden  and  Amhoy  R. 
R.  Co.,  5  C.  E.  Gr.  435;  Morris  and  Essex  R.  R.  Co.  v.  Pru^ 
den,  5  C.  E.  Gr.  530. 

In  the  present  case  there  is  no  present  injury  to  the  complain- 
ant even  stated  in  the  bUl.  It  is  a  mere  possible  injury,  de- 
pendent upon  a  future  contingency  which  may  or  may  not  hap- 
pen. 

IV.  Laches  defeats  right  to  injunction.  Easton  v.  N.  Y.  & 
L.  B.  R.  R.  Co.,  9  a  E.  Gr.  ^9. 

The  defendant  commenced  the  construction  of  its  works  on 
the  lands  in  question  in  February,  1884.  The  bill  was  not  filed 
until  August,  1884. 

In  the  meantime  the  defendant  had  expended  on  the  works 
nearly  $300,000.     Kerr's  Inj.  in  Eq.  p.  299  §  16. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

Mrs.  Booraem,  the  appellant  and  the  complainant  in  this  suit, 
is  the  owner  of  a  tract  of  land  containing  one  hundred  and  six 
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city  lots  lying  along  the  brow  and  extending  to  and  covering  a 
portion  of  the  crest  of  Bergen  Hill.  On  the  21st  of  August, 
1882,  Mrs.  Booraem  conveyed  to  John  H.  Bonn  a  strip  of  land 
extending  across  the  entire  tract  from  east  to  west.  This  con- 
veyance was  made  to  Bonn  for  the  use  of  the  North  Hudson 
County  Railway  Company,  and  the  premises  are  being  used  by 
the  company  as  the  location  for  the  construction  of  an  elevated 
railroad.  The  deed,  after  the  description  of  the  premises  conveyed^ 
and  calling  for  a  boundary  upon  the  line  of  Ogden  avenue  ex- 
tended, contained  a  clause  in  these  words : 

"Together  with  all  the  right,  title  and  interest  of  said  party  of  the  first  part 
to  the  lands  covered  by  Ogden  and  Palisade  avenues,  in  front  of  the  land  above 
described,  subject  to  the  easements  of  said  avenues  respectively ;  it  being 
understood  that  Ogden  avenue  is  extended  for  the  same  width  across  said 
premises  and  dedicated  as  a  public  highway." 

At  the  date  of  this  conveyance  Ogden  avenue  was  a  public 
highway  running  north  and  south  and  having  its  southerly  ter- 
mimis  at  the  northerly  line  of  the  strip  of  land  conveyed  to 
Bonn.  To  that  line  the  avenue  had  been  opened,  guttered  and 
improved  by  the  municipal  authorities  of  Jersey  City.  Before 
the  conveyance  the  complainant  had  caused  a  map  to  be  made,  on 
which  was  traced  an  extension  of  Ogden  avenue  across  over  her 
lands,  with  a  view  of  making  sales  of  lots  bounding  on  the  same. 
This  extension  of  Ogden  avenue  has  never  been  accepted  or 
recognized  by  the  municipal  authorities  as  a  public  highway, 
and  the  complainant's  lands  are  wholly  unimproved. 

The  company  located  its  railroad,  and  when  this  bill  was  filed 
was  engaged  in  constructing  it  on  a  plan  which  would  carry  it 
across  the  avenue,  as  extended,  at  an  elevation  of  seven  feet  and 
uine  inches  above  the  natural  surface  of  the  ground.  The  com- 
pany began  the  construction  of  its  road  at  the  extension  of  Og- 
den avenue  in  May,  1884.  The  complainant's  bill  was  filed  on 
the  27th  of  October  of  the  same  year,  and  at  that  time  the  struc- 
tiu'e  had  so  far  advanced  as  that  it  was  nearly  completed.  The 
complainant,  in  her  bill,  asks  a  decree  perpetually  enjoining  the 
company  from  constructing  its  railroad  across  the  avenue  unless 
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the  same  be  an  ordinary  surface  street  railroad.  Upon  filing  the 
bill  a  rule  to  show  cause  why  an  injunction  should  not  be 
granted  was  allowed,  with  an  interim  injun  'tion  until  further 
order  should  be  made.  The  rule  to  show  eau.-e  was  heard  on  bill, 
answer  and  affidavits,  and  a  decree  was  made  discharging  the 
rule  to  show  cause  and  dismissing  the  complainant's  bill.  The 
complainant  appealed  from  the  decree  upon  the  ground  that  the.re- 
straining  order  should  have  been  continued  and  an  injunction  in 
conformity  therewith  issued.  No  appeal  was  taken  from  that 
part  of  the  decree  which  dismissed  the  complainant's  bill.  The 
only  question  raised  is,  therefore,  whether  the  denial  of  a  pre- 
liminary' injunction  was  erroneous. 

The  extension  of  Ogden  avenue  over  the  premises  conveyed 
did  not,  ipso  facto,  become  a  public  highway  by  the  provisions  in 
the  complainant's  deed.  Acceptance  by  the  public  authorities 
or  public  user  is  essential  to  the  creation  of  public  liighways. 
Holmes  v.  Jersey  City,  1  JBeas.  S99.  The  reason  of  this  rule  is 
that  private  persons  cannot  impose  upon  the  public  the  expenses 
of  the  opening  or  emendation  of  public  highways.  But  the 
contention  is  that  by  force  of  the  covenants  and  stipulations 
contained  in  this  deed,  an  easement,  or  a  right  in  tlie  nature  of 
an  easement,  was  created  in  favor  of  the  grantor,  appurtenant  to 
her  other  lands,  which  was  distinct  from  the  public  right,  and 
in  nowise  dependent  upon  the  action  of  the  public  authorities  in 
the  adoption  of  the  extension  of  the  avenue  as  a  public  highway. 

The  premises  are  described  as  bounded  on  Ogden  avenue 
extended,  and  are  conveyed  in  express  terms,  subject  to  the 
easement  of  the  said  avenue.  The  purpose  to  extend  the  avenue 
over  the  premises  is  expressed  in  the  present  tense,  indicating  an 
intention  that,  so  far  as  the  rights  of  the  parties  are  concerned, 
the  extension  shall  be  accomplished  immediately,  and  the  width 
of  the  proposed  extension  is  defined  as  the  same  as  that  of  the 
part  of  the  avenue  which  was  then  opened  as  a  public  street. 
By  this  description  the  extension  of  the  avenue  was  made  a  part 
of  the  deed,  as  much  so  as  if  there  had  been  a  reference  to  a  map 
on  which  the  avenue  was  delineated. 

The  complainant's    lands   lie  on   the  south  of  the  premise"! 
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conveyed.  Ogden  avenue  as  an  improved  street  terminates  at 
the  northerly  line  of  the  premises  conveyed,  and  the  property  so 
conveyed  lies  between  the  lands  retained  by  the  complainant  and 
the  end  of  the  improved  street.  The  extension  of  Ogden  avenue 
across  tlie  premises  was  obviously  intended  by  the  parties  to 
afford  means  of  access  to  the  complainant's  remaining  lands  from 
the  present  termination  of  the  avenue,  and  the  language  used  in 
the  deed  is  such  as  is  uniformly  recognized  as  sufficient  to  create 
an  easement  of  a  right  of  way  inter  partes  by  way  of  implied 
grant.  Nor  do  the  additional  words  with  regard  to  the  exten- 
sion of  the  avenue  being  dedicated  as  a  public  highway,  impair 
the  legal  effect  of  the  language  of  the  deed  as  an  implied  grant 
of  an  easement.  The  creation  of  a  public  right  to  be  enjoyed  in 
futuro,  whenever  the  public  authorities  should  see  fit  to  adopt 
the  extension  of  the  avenue  as  a  public  highway,  is  not  incon- 
sistent with  the  private  easement  which  enured  to  the  grantee 
immediately  from  the  grant.  Indeed,  whenever  a  dedication  as 
a  public  highway  is  effected — as  it  usually  is — by  means  of  con- 
veyances to  private  persons  by  reference  to  a  proposed  street 
over  other  lands  of  the  grantor,  the  private  rights  of  the  several 
grantees  precede  the  public  right,  and  are  the  source  from  which 
the  public  right  springs.  By  such  conveyances  the  grantees  are 
regarded  as  purchasers  by  implied  covenant  of  the  right  to  the 
use  of  the  street,  as  a  means  of  passage  to  and  from  their 
premises,  as  appurtenant  to  the  premises  granted,  and  this 
private  right  of  way  in  the  grantees  is  wholly  distinct  from,  and 
independent  of,  the  right  of  passage  to  be  acquired  by  the  public. 
There  is  some  controversy  whether  the  private  right  of  way  in 
grantees  holding  by  such  conveyances  is  merged  in  the  public 
right,  when  the  dedication  is  consummated  by  public  acceptance, 
or  whether  it  Ls  merely  suspended  thereby  and  will  revive  if 
the  public  right  be  afterwards  abandoned  ;  but  the  authorities 
agree  that,  by  such  a  description,  the  grantees  acquire  a  right  of 
way  as  an  easement  appurtenant  to  their  lands,  although  the 
words  of  grant  indicate,  also,  a  purpose  to  make  the  street  a 
public  highway,  so  far  as  private  individuals  can  make  it  suoh 
by  a  dedication  ;  and  it  is  upon  the  theory  that  the  owner  of  the 
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fee,  by  grants  of  rights  of  way  in  the  street  to  his  grantees,  has 
parted  with  all  beneficial  ownership  in  the  street,  that  the  public 
authorities  may  take  it  for  a  public  highway  without  any  com- 
pensation to  him.  In  re  Seventeenth  Street,  1  Wend.  262 ;  In  re 
Lewis  Street,  2  Id.  ^72;  Livingston  v.  Mayor  of  New  Yo7^k,  8  Id. 
85 ;  Taylor  v.  Hopper,  62  N.  Y.  6Jf9  ;  In  re  Eleventh  Avenue, 
81  Id.  Jf.36,  U6  ;  Alden  v.  Murdoch,  13  Mass.  256  ;  Thomas  v. 
Poole,  7  Gray  83  ;  Rodger s  v.  Parker,  9  Id.  1/45 ;  Fox  v.  Union 
Sugar  Refinery,  109  Mass.  292 ;  Attorney- General  v.  M.  &  E. 
R.  R.  Co.,  4.  a  E.  Gr.  386  ;  2  Smith's  Lead.  Cas.  {8th  ed.)  178, 

The  principle  on  which  the  cases  cited  were  decided  is  appli- 
ca,ble  to  the  case  in  hand  ;  for  a  grantor  may  acquire  an  easement 
in  lands  conveyed  by  apt  words  in  the  deed  to  create  such  a  right, 
which,  by  way  of  estoppel,  covenant,  or  implied  grant,  will  bind 
the  grantee,  and  the  deed  will  operate  as  a  grant  of  the  fee,  sub- 
ject to  the  grantor's  easement.  Goddard  on  Ease.  108 ;  Cooper 
V.  Louanstein,  10  Stew.  Eq.  285 ;  Stetson  v.  Low,  16  Gray  872, 
If  the  denial  of  the  injunction  by  the  court  below  rested  on  the 
construction  of  the  complainant's  deed,  the  decree  could  not  be 
supported. 

But,  on  the  other  ground,  there  should  be  an  affirmance.  The 
application  heard  in  the  court  of  chancery  was  for  a  preliminary 
injunction,  and  the  order  brought  up  was  an  order  discharging  a 
rule  to  show  cause  for  such  an  injunction,  and  dissolving  the  in- 
terim stay.  An  injunction,  if  granted,  would  have  seriously  in- 
terfered with  the  construction  of  the  public  work  in  which  the 
company  was  engaged.  The  complainant's  lands  are  unimproved, 
and  access  to  them  for  present  convenience  can  be  had  by  another 
■way.  There  is  therefore  no  urgent  necessity  for  present  inter- 
ference by  the  use  of  the  injunction  power.  It  also  appears  by 
affidavits  presented  on  the  part  of  the  defendant  that  the  present 
surface  of  the  proposed  extension  of  Ogden  avenue  is  irregular, 
and  that  by  properly  grading  the  same  the  defendant's  structure 
will  be  twelve  feet  nine  inches  above  grade,  affording  ample  room 
for  the  passage  of  vehicles  under  it.  A  preliminary  injunction 
is  never  gmnted  unless  the  act  threatened  to  be  done  will  inflio* 
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irreparable  injury  on  the  complainant.  Citizens  Coach  Co.  v. 
Camden  H.  R.  R.  Co.,  2  Stm.  Eq.  299.  On  this  ground  the  de- 
oree  should  Se  affirmed. 

Decree  unanimously  affirmed. 


Alicia  A.  Smith,  appellant, 


Richard  Smith,  respondent. 

1.  The  words  "  extreme  cruelty,"  in  our  act  concerning  divorces,  are  not 
stronger  in  meaning  than  the  term  soevilia,  derived  from  the  civil  law. 

2.  A  charge  of  incest  made  by  a  husband  ag.dnst  his  wife,  persisted  in, 
without  cause,  attended  with  slight  acts  of  violence,  jealous  watchings,  sus- 
picious conduct  and  reasonable  apprehension  of  bodily  harm,  is  good  ground 
for  judicial  separation  by  a  divorce  from  bed  and  board. 

3.  It  is  not  a  good  defence  to  such  complaint  that  the  husband  appears  to 
be  under  an  insane  delusion,  where  there  is  not  general  insanity  or  dementia. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
who  filed  the  following  conclusions : 

This  bill  prays  for  a  divorce  from  bed  and  board,  and  alimony 
during  the  natural  life  of  complainant  or  the  continuance  of  said 
divorce.  These  prayers  are  founded  on  the  allegation  of  ex- 
treme cruelty.  A  great  many  acts  of  the  husband  are  set  forth 
as  extremely  cruel.     I  will  present  the  priucipal  ones. 

The  parties  were  married  November  7th,  1854.  Shortly  after 
their  marriage  Mrs.  Smith  went  to  make  a  call.  Before  going 
she  told  Mr.  Smith  that  she  would  return  by  six  o'clock.  She 
returned  about  fifteen  minutes  after  six.  She  says  for  this  he 
accused  her  of  falsehood,  and  continued  to  so  accuse  her  for  a 
long  time.  He  says  that  she  denied  having  promised  to  return 
at  six,  and  that  it  was  for  that  denial  that  he  accused  her  of  un- 
truthfulness. 
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Again,  in  the  year  1865,  Mrs.  Smith  went  to  Paterson  on  a 
visit,  and  said  she  would  return  at  a  time  named,  but  did  not. 
For  this  he  also  accused  her  of  falsehood. 

Mr.  Smith  is  charged  with  taking  from  his  wife  a  music-box. 
It  appears,  however,  that  there  was  a  church  festival,  in  which 
they  were  both  interested.  Mr.  Smith  asked  her  consent,  and 
obtained  it,  to  devote  the  box  in  question  to  the  uses  of  the  festi- 
val, and  it  was  so  applied. 

Mr.  Smith  is  charged  with  cruelty  in  sending  their  son — their 
only  son — to  Hartland,  Vermont,  to  school,  at  an  early  age. 
But,  I  think,  from  the  evidence,  Mrs.  Smith  did  not  so  regard 
this  at  the  time.  The  son,  during  another  period,  attended 
school  at  Summit.  He  came  home  on  Friday  night  to  spend 
Saturday  and  Sunday.  During  the  first  evening,  by  permission 
of  his  mother,  he  was  making  molasses  candy.  For  this  his 
father  sent  him  back  to  school  the  next  day. 

jMrs.  Smith  says  that  in  1865  a  change  came  over  Mr.  Smith's 
deportment.  He  became  cold  and  morose.  About  this  time  he 
became  acquainted  with  Mrs.  Skinner,  of  New  York  city.  It  is 
urged  that  he  gave  this  woman  too  much  attention  ;  that  he  went 
shopping  with  her ;  that  he  corresponded  with  her ;  that  he  had 
her  photograph,  and  left  it  and  a  letter  from  her  under  the  cover 
of  an  etagere  in  his  own  house,  where  Mrs.  Smith  found  them ; 
that  he  allowed  her  to  come  to  his  place  of  business ;  that  he 
mvited  her  to  his  house,  and  showed  her  through  it ;  that  he 
visited  Saratoga  at  the  same  time  she  did,  and  kept  up  his 
acquaintance  with  her  there,  and  that  he  had  business  troubles 
with  her.  These  things  transpired  in  the  year  1865,  and  soon 
afterwards.  Of  all  of  them,  however  unpleasant  or  unjustifi- 
able, Mr.  Smith  told  his  wife.  There  does  not  seem  to  have  been 
anything  done  clandestinely,  nor  is  there  the  slightest  charge  or 
intimation  that  Mr.  Smith  was  guilty  of  adultery. 

In  1876  Mr.  Smith  discontinued  business  relations  with  his 
son.  Years  before,  he  had  taken  the  son  into  his  employ  as  an 
apprentice,  and  afterwards  he  admitted  him  as  a  partner.  The 
fact  that  the  father  saw  fit  to  sever  this  relation,  is  set  forth, 
among  other  things,  as  an  act  of  cruelty  to  the  wife. 
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Not  a  little  has  been  said  respecting  his  refusal  to  surrender  to 
Mrs.  Smith  jewels  which  she  insists  he  gave  her. 

These  things  I  have  alluded  to  for  the  purpose  of  saying  that 
I  think  they  should  not  have  been  thrown  into  the  case.  To 
my  mind,  their  introduction  is  without  any  profit.  I  cannot 
discover  that  they  subserve  the  cause  of  truth  or  justice  in  the 
slightest  degree. 

The  rest  of  the  story  is  both  painful  and  unfortunate.  I  shrink 
from  its  contemplation,  however  free  from  difficulty  the  path  to 
a  judicial  determination  may  be. 

During  the  holidays  of  1878  and  1879,  these  parties  seemed 
to  be  as  happy  as  the  happiest  of  their  fellows.  I  understand 
Mrs.  Smith  so  to  testify.  But  soon  thereafter  misfortunes  to  the 
household  came. 

On  Saturday,  January  11th,  1879,  Mr.  Smith  told  Mrs.  Smith 
that  he  was  going  to  New  York,  to  be  absent  until  after  Tues- 
day, the  day  on  which  directors  of  a  bank  in  which  he  was  a 
stockholder  were  to  be  elected.  He  told  her  he  would  send  for 
her,  and  that  they  would  spend  the  Sabbath  together.  He  left 
home  about  eight  o'clock.  He  did  not  send  for  Mrs.  Smith. 
About  four  o'clock  p.  m.,  she  got  a  telegram  from  him  in  these 
words : 

■'January  11th,  '79.  To  Mrs.  Richard  Smith,  49  Halsey  street — Take  the 
niorning  train  and  meet  me  in  the  presence  of  the  one  that  was  so  startled 
when  I  blew  that  blast;  2778." 

It  was  unsigned.  Mrs.  Smith  says  that  he  told  her  afterwards 
that  he  sent  this  telegram  to  mislead  her.  The  next  day  the 
son  received  a  telegram  fi-om  Mr.  Smith,  dated  Boston,  January 
12th,  1879,  inquiring  : 

"  How  is  the  game  of  chess  progressing?  Please  move  No.  3  immediately, 
as  I  believe  that  is  the  right  move  to  make ;  2778." 

It  was  not  signed.  These  figures,  2778,  were  on  his  private 
post-office  box  in  New  York.  On  January  13th,  telegrams  came 
to  the  effect  that  Mr.  Smith  had  jumped  from  a  second-story  win- 
dow to  the  sidewalk,  and  that  he  ran  to  the  wharf  and  jumped  in** 
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the  bay,  and  that  he  was  rescued  by  the  police  and  placed  in  the 
city  hospital.  Mrs.  Smith  and  her  son  left  Monday  afternoon 
for  Boston  and  reached  there  early  Tuesday  morning.  Before 
going  to  Boston  the  whole  truth  had  not  been  disclosed  to  Mrs. 
Smith.  When  they  met  at  the  hospital,  he  said,  "  How  did  you 
come  to  find  me?  I  did  not  think  you  would  find  me."  She 
said,  "  Oh,  Richard,  I  would  go  to  the  end  of  the  world  to  find 
you."  Mrs.  Smith  was  told  that  Mr.  Smith  gave  his  name  in 
Boston  as  Charles  Williamson.  She  says  that  he  told  her  that 
he  had  wandered  through  Boston  until  he  came  to  the  City 
Hotel,  where  he  engaged  rooms  for  the  night,  and  that  he  then 
inquired  for  the  madam,  who  brought  one  of  the  girls,  who  sat 
on  his  lap,  and  that  there  was  something  connected  with  that 
which  she  would  never  know.  He  also  told  her  that  he  jumped 
from  his  window,  and  into  the  water.  She  found  him  in  bed  and 
was  obliged  to  get  help  to  keep  him  in  bed.  He  insisted  that  the 
son  should  return  home  and  that  his  wife  should  remain  in  Bos- 
ton with  him.  He  said  that  he  had  lost  all  his  money  and 
wanted  some  money  and  a  revolver.  They  started  home  Tues- 
day, 14th,  in  the  evening.  After  they  got  into  the  carriage  he 
told  his  son  that  he  would  rue  the  day  that  he  dared  to  take  him 
home.  At  the  depot  he  clung  to  the  stove,  thus  resisting  being 
put  on  the  car.  Mrs.  Smith  says,  "  He  was  very  angry  at  me 
and  my  son,  and  he  said  he  would  never  live  with  me  again,  and 
that  I  might  go  with  my  friends."  On  the  way  home,  she  says 
"He  was  very  coarse,  indignant,  at  my  son  and  myself;"  and 
that  he  said,  "  You  may  think  I'll  forget  this,  but  I  never  will." 
While  waiting  for  a  carriage  at  Newark,  she  says,  "  He  struck 
my  son  a  very  hard  blow  between  the  eyes  with  his  fist,"  and 
"  that  he  walked  home  with  his  boot  partly  off."  This  is  the 
end  ol  this  part  of  the  story  on  direct  examination. 

From  the  cross-examination  it  appears  that  when  they  reached 
home  Mr.  Smith  was  put  to  bed,  and  Mrs.  Smith  prepared  him 
something  to  eat.  A  doctor  was  called.  Mr.  Smith  remained 
in  bed  an  hour  or  two.  The  doctor  gave  him  a  bath  and  at- 
tended to  him.  In  a  short  time  Mr.  Smith  was  down  in  the 
sitting-room,  and  the  doctor  came  in  and  said  he  must  go  to  the 
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asylum.  Mrs.  Smith  says  she  opposed  this,  and  begged  to  have 
any  number  of  nurses  and  take  care  of  him  herself,  but  they 
(the  doctor  and  her  friends)  would  not  consent  to  that.  She  also 
says  that  she  went  along  to  the  asylum  and  desired  to  remain 
there,  but  the  rules  forbade  that.     Then  this  follows : 

"  Q.  Did  you  agree  with  the  doctor  in  the  opinion  that  he  was  not  in  his 
right  mind? 

"  A.  I  did  not  have  any  opinion  at  all ;  I  felt  incompetent  to  decide. 

"  Q.  Do  you  mean  to  say  that  with  all  you  observed  of  him,  and  with  all 
the  advice  of  the  physicians,  that  you  had  no  opinion  in  your  own  mind  on 
that  subject? 

"  A.  I  thought  he  was  under  great  excitement,  and  I  gave  up  to  what  the 
doctor  and  my  friends  decided,  feeling  that  they  understood  it  and  had  experi- 
ence in  it,  and  I  had  not,  and  consequently  I  deferred  to  them. 

"  Q.  To  what  did  you  attribute  his  great  excitement  ? 

"  A.  Well,  I  thought  his  mind  had  been  exercised  about  the  bank,  but  I 
could  not  tell." 

It  appears  that  Mr.  Smith  made  no  opposition  to  going  to  the 
a^sylum.  He  was  there  ten  days.  Mrs.  Smith  then  went  for 
him.  She  thought  he  was  somewhat  improved,  but  says  that 
"  he  was  still  under  excitement."  He  was  anxious  to  get  home. 
Mrs.  Smith  would  read  to  him  and  walk  with  him.  He  did  not 
go  about  his  business  at  once,  she  says,  because  he  was  not  feel- 
ing very  well,  and  was  "  hardly  restored  to  a  sound  mental  con- 
dition." I  understand  Mrs.  Smith  to  say  that  her  husband  re- 
mained in  about  the  same  condition,  and  that  she  continued  to 
pay  about  the  same  attention  to  him  until  April  12th,  1879.  I 
will  here  copy  two  letters  which,  I  think,  afford  a  key  to  the 
future,  partially  at  least,  if  not  altogether ; 

"  January  19th,  1879. 
"  H.  A.  BuUolph,  M.  D. : 

"  Deab  Sib — Believing  myself  in  usual  health,  I  have  the  honor  of  request- 
ing your  permission  to  depart  at  an  early  hour,  as  my  business  reputation  as 
well  as  my  business  interests  will  materially  suffer  by  my  longer  detention. 
With  the  highest  respect,  I  am  yours  very  truly, 

"KicHARD  Smith." 

"  My  Dear  Allie — I  beg  to  know,  at  the  earliest  moment,  at  what  time 
you  are  expecting  me  to  return.     If  it  is  likely  you  will,  and  that  it  is  your 
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intention   to  cause  all  my  plans  for 'spring  business' to   be  frustrated  and 
brought  to  naught. 

"  You  cannot  fail  to  remember  what  a  condition  it  was  in  soon  after  our  re- 
turn from  Europe  and  what  a  persevering  eflfort  it  has  required  on  my  part  to 
bring  it  through. 

"Should  it  commence  to  fall  off  soon,  from  any  cause,  and  continue  to  do 
so  until  the  expiration  of  the  lease,  I  have  great  fears  for  the  consequences. 

"  I  assure  you  the  importance  of  the  above  cannot  be  overestimated  at  the 
present  time.     It  must  ever  affect  our  happiness  as  well  as  that  of  Kendall. 

"  I  beg  you  will  take  measures  to  bring  us  together  immediately.  With 
much  love  to  yourself  and  Kendall, 

"Richard  Smith." 

His  allusions  to  his  "  business  reputation  "  and  "  business  in- 
terests," and  to  the  possible  intention  of  his  wife  "  to  cause  all 
his  plans  for  spring  business  to  be  frustrated  and  brought  to 
naught,"  should  be  borne  in  mind  in  this  discussion. 

But,  to  proceed  with  the  orderly  narration  of  events  after  his 
return  from  the  asylum.  On  April  12th,  1879,  his  sister,  Mrs. 
Powers,  and  daughter,  visited  him  from  Rock  Island,  Illinois. 
Mrs.  Smith  says: 

"  When  they  came  then  he  turned  right  against  me ;  he  had  received  all  my 
attentions  previous  to  that,  and  when  they  came  they  took  the  entire  possession 
of  him." 

The  daughter's  name  was  Sarah  J.  Mrs.  Smith  says  that  her 
husband's  time  was  mostly  devoted  to  her ;  that  he  spent  most  of 
his  time  in  her  room,  and  was  "  unkind  and  uncivil  to  me  and 
to  my  son."     She  continued  : 

"  On  the  14th  of  April  I  was  taken  ill  with  palpitation  and  pains  about  my 
heart,  and  told  Mr.  Smith  of  my  illness,  and  I  was  so  distressed  that  I  was 
unable  to  remain  in  bed ;  and  I  said  to  him  I  would  go  down  to  our  sitting- 
room,  and  when  I  felt  better  I  would  return  ;  he  said  if  I  left  the  room  he 
would  lock  me  out,  and,  as  I  left,  he  locked  the  door  and  obliged  me  to  remain 
out  in  my  sick  condition  all  night." 

A  day  or  two  after  this  she  says  that  he  ordered  her  to  leave 
his  room  and  go  up  stairs.  On  the  17th  of  the  same  month  he 
ordered  her  to  go  to  Paterson,  telling  her  that  it  was  for  their 
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mutual  happiness  that  she  should  go  ;  when  she  told  him  that 
she  could  not  go  there  very  well,  as  she  was  dressmaking,  at 
which  he  ordered  her  to  leave  the  room  and  go  to  work.  Mrs. 
Smith  had  family  relatives  living  in  Paterson,  She  went  to 
Paterson  in  a  few  days  and  remained  six  weeks.  She  wrote  let- 
ters to  Mr.  Smith  but  got  nothing  in  return,  except  to  one  in 
which  she  made  a  request  for  some  money,  to  which  he  sent  an 
envelope  directed  to  her,  containing  a  piece  of  blank  paper  and  a 
one-dollar  bank  note,  until  about  June  10th,  when  he  wrote  her 
asking  her  to  come  home  to  go  with  him  to  Saratoga. 

During  the  stay  of  Mrs.  Smith  at  Paterson,  Mr.  Smith  and  his 
niece,  Sarah  J.  Powers,  went  to  Saratoga  together.  They  went 
June  2d.  Mrs.  Smith  says  her  husband  told  her  that  he  and  Miss 
Powers  occupied  the  same  state-room,  at  night,  on  the  river 
steamer,  and  that  they  occupied  adjoining  communicating  rooms 
at  the  hotel  at  Saratoga.  Mrs.  Smith  says  that  from  April  16th, 
when  her  husband  ordered  her  to  go  up  stairs  to  sleep,  she  slept 
in  a  separate  room  from  him  every  night,  with  only  one  excep- 
tion, until  July  16th.  About  the  1st  of  July  he  asked  her  to 
go  to  Saratoga  and  she  declined  to  go,  but  says  that  he  went  and 
procured  the  tickets  and  obliged  her  to  go  with  him.  In  a  few 
days  they  returned  to  Newark,  he,  however,  requesting  her  to 
remain  at  Saratoga,  which  she  was  unwilling  to  do. 

Soon  after  the  events  last  noted,  Mr.  Smith  went  to  Sharon 
Springs,  remaining  there  about  two  weeks,  when  he  again  went 
to  Saratoga,  at  which  place  Mrs.  Smith  joined  him,  where  they 
continued  about  two  weeks.  But,  while  he  was  at  Sharon 
Springs,  Mrs.  Smith  says  that  he  wrote  three  letters  to  Mi.-- 
Powers  before  he  wrote  to  her,  and  then  that  he  wrote  her  a  line 
only,  on  a  postal  card.  This  last  visit  to  Saratoga  was  of  about 
two  weeks'  duration.  Mrs.  Smith  came  home  and  Mr.  Smith 
Avent  to  Dr.  Hamilton's  Medical  Institute  there,  at  which  place 
he  continued  until  December  of  the  year  1879,  with  the  exception 
of  a  single  visit  to  his  home.  During  this  last-named  visit  at 
Saratoga,  he  had  Mrs.  Powers  and  her  daughter  with  him 
Mrs.  Smith  says  that  she  learned  this  both  from  him  and  them. 
From  Saratoga  he  went  to  Clifton  Springs;    was  there  about 
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four  months;  thence  to  Buffalo,  was  there  about  two  weeks, 
and  reached  home  about  April  1st,  1880. 

On  November  3d,  1879,  Mr.  Smith  wrote  his  wife.  In  this 
letter  he  asks  her  to  keep  account  for  what  she  spends  the  money 
he  advances  to  her,  and  to  repay  out  of  her  own  estate  any  which 
she  has  spent  of  his  for  traveling  expenses  and  for  church  bene- 
factions. 

After  his  return  from  Buffalo,  in  April,  1880,  Mrs.  Smith 
asked  her  husband  for  a  few  dollars  to  buy  some  clothes  with, 
but  he  refused  her,  and  went  to  his  trunk  and  got  some  letters 
which  she  had  written  him,  and  rushed  out  of  the  house,  saying 
that  he  had  been  to  his  lawyer,  and  that  she  was  spending  too 
much  money. 

From  May  5th  until  July  1st,  1880,  Mr.  Smith  was  in 
Europe.  On  July  10th  they  both  went  to  Long  Branch,  and 
stayed  six  days.     While  there,  Mrs.  Smith  says : 

"  He  seemed  very  nervous  and  restless,  and  I  would  find  him  walking  in 
my  room  in  the  middle  of  the  night ;  and  I  think  it  was  the  first  night  I  was 
there,  I  found  him  leaning  over  me  looking  peculiar — bending  over  my  bed ; 
and  so  he  continued  to  walk  back  and  forth  several  nights ;  his  appearance 
was  very  alarming." 

She  says  that  she  was  very  much  alarmed. 

For  some  montlis  prior  to  the  last  trip  to  Europe,  Kendall, 
the  son,  had  been  in  partnership  with  his  father,  and  had  been 
boarding  from  home.  Mrs.  Smith  says  that  before  her  husband 
sailed,  he  invited  Kendall  home  to  board,  apparently  having 
given  up  his  dislike  for  him.  The  sou  came  home,  and  remained 
there  until  August  27th,  1880,  about  four  months. 

About  July  16th,  1880,  Mr.  Smith  asked  Mrs.  Smith  to  sleep 
with  him  again ;  she  did  so,  and  continued  to  sleep  with  him 
until  the  27th  of  August.     She  says  : 

"  I  slept  very  little ;  I  was  kept  in  a  state  of  alarm  and  anxiety  all  the 
time  by  watching  and  caring  for  Mr.  Smith." 

She  was  asked  to  state  anything  that  occurred  to  cause  alarm. 
She  said : 
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"  On,  I  think  it  was,  the  18th — I  am  not  sure,  of  July — about  two  o'clock  in 
the  morning,  he  got  up  and  dressed,  and  went  out  about  a  block  from  the 
house,  he  said,  for  the  purpose  of  getting  a  drink  of  water  ;  he  returned,  un- 
dressed and  went  to  bed ;  immediately  afier  retiring  to  bed,  he  rose  partly 
up,  lield  me  firmly,  taking  me  by  the  shoulders,  and,  with  a  very  excited  look, 
said,  'How  long  has  this  been  going  on?'  I  said,  'Richard,  I  don't  knov/ 
what  you  ruean  ; '  he  said,  '  Yes,  you  do,  and  forgive  you  I  cannot,  if  for  life 
or  death';  he  said,  '  When  I  wrote  you  that  letter,  I  said  things  look  just 
like  midnight  darkness ;  1  tell  you,'  he  said  '  I  never  will  be  well  while 
Kendall  remains  at  home ;  he  must  go  to  California,  and  you  must  tell  him  to 
do  so;'  I  was  greatly  alarmed  and  went  to  the  door  and  called  our  son;  Mr. 
Smith  followed  me  to  the  head  of  the  stairs ;  I  called  to  him,  and  he  came 
down,  and  I  said  to  him,  'Kendall,  your  father  says  you  must  go  to  Califor- 
nia;' and  he  said,  'Kendall,  will  you  go?'  and  he  said,  'Yes,  sir;'  and  he 
opened  the  door  and  ordered  him  up  stairs  immediately ;  Kendall  left  and 
went  up  stairs ;  for  a  little  while  Mr.  Smith  was  quieter,  and  then  he  sprang  up 
and  went  up  to  my  son's  room  and  bolted  himself  in,  and  he  took  hold  of  my 
son's  hand  j  *  *  *  1  heard  him  lock  the  door ;  *  *  *  he  was  gone 
only  a  few  minutes,  when  he  returned  to  our  room ;  *  *  *  he  told  me 
what  he  had  said ;  *  *  *  he  said  the  night  Kendall  came  to  Monmouth 
Beach — it  was  the  8th  of  July — that  Kendall  came  to  my  room  and  locked  the 
door,  and  he  said,  'there  must  be  wrong-doing — improper  relations — or  the 
door  would  never  be  locked ; '  I  tried  to  reason  with  him  and  remove  his 
unfounded  suspicions,  but  I  utterly  failed ;  I  told  him  that  I  was  very  glad 
that  1  could  recall  the  circumstances ;  and  I  told  him  that  we  had  received  a 
letter  from  our  sister-in-law — Mr.  Smith's  sister-in-law — it  was  a  family  letter, 
and  we  had  read  it,  and  a  portion  of  it  was  addressed  to  Kendall  ;**'!• 
1  told  him  Kendall  had  not  had  an  opportunity  of  reading  it— and  I  wanted 
him  to  read  it  that  night — and  he  was  at  the  bureau  reading  the  letter; 
at  the  extreme  end  of  the  hall,  the  windows  were  up,  and  there  was  a  ciicula- 
tion  of  air  which  made  the  door  swing  backwards  and  forwards ;  at  first  1 
closed  the  door,  but  the  catch  was  out  of  order,  and  it  would  not  remain  closed, 
and  then  I  locked  it — only  in  consideration  of  Mr.  Smith — for  1  was  anxious 
to  keep  him  asleep,  and  supposed  he  had  retired ;  but  he  was  watching  out- 
side the  door." 

Mrs.  Smith  says  that  she  explained  all  this  to  him,  and  he 
said,  "  he  didn't  believe  what  I  had  said."  She  says  she  has 
never  known  of  any  other  cause  for  his  suspicions.  The  next 
morning,  after  breakfast,  Mr.  Smith  told  Kendall  that  he  murit 
settle  liis  accounts  in  the  store,  and  make  preparations  lor  going 
to  California.  On  that  same  day  (July  1 9th)  Mrs.  May,  a  sister 
of  Mrs.  Smith,  and  her  son,  were  at  Mr.  Smith's.     They  came 
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about  nine  A.  M.,  and  stayed  till  after  tea.     Mrs.  Smith  con- 
tinues : 

"  At  the  dinner-table  that  day,  Mr.  Smith  was  very  much  excited,  and 
looking  hurriedly  from  myself  to  my  son,  commanded  Kendall  to  stop  look" 
ing  at  his  mother — they  were  lover's  glances,  and  he  would  not  have  it ;  he 
coniiuued  it  so  all  the  lime  we  were  at  the  table;  *  *  *  after  dinner, 
as  my  son  and  Mr.  Frank  May  were  leaving  the  house,  Mr.  Smith  and  my- 
self attempted  in  leaving  the  dining-room  to  accompany  them  to  the  door; 
before  reaching  the  door,  Mr.  Smith  took  me  by  the  shoulders  and  forcibly 
pushed  me  in  the  sitting-room,  and  said  he  would  have  none  of  this ;  1  asked 
him  what  he  meant ;  he  said  I  was  looking  out  of  the  window  at  Kendall, 
while  the  fact  was,  1  was  on  the  opposite  side  of  the  room,  where  1  could  not 
see  out  of  the  window  at  all ;  *  *  *  he  asked  Mrs.  May  what  she 
thought  of  a  wife  and  son  lying  to  him  ;  she  asked  what  the  trouble  was,  and 
he  said  we  had  promised  that  Kendall  should  go  to  California,  and  that  now 
Kendall  would  not  go,  and  that  I  upheld  him." 

Mrs.  Smith  says  that  Mr.  Smith's  manner  and  language  were 
the  same  at  the  tea-table,  and  that  he  asked  Mrs.  May  what  she 
thought  of  a  wife  and  son  being  locked  up  in  a  room  together, 
and  that  Mrs.  May  said  she  thought  it  perfectly  right ;  when  he 
said  he  was  surprised  that  she  should  consider  there  was  no 
wrong-doing  and  improper  relations  when  a  son  was  locked  up 
in  his  mother's  room. 

The  next  circumstance  of  note  occurred  August  4th.  Mrs. 
Smith  says : 

"  Mr.  Smith  left  the  house  for  a  short  time,  and  he  had  never  done  so  before 
since  he  had  commenced  this  dreadful  state  of  feeling  ;  I  spoke  to  my  son — 
he  was  on  the  third  floor,  and  I  was  on  the  second,  and  at  the  foot  of  the  stairs 
— I  asked  Jiim  a  question,  and  Mr.  Smith  came  in  and  heard  me  speaking  to 
bira ;  *  *  *  Mr.  Smith  came  up  with  a  bound  ;  it  seemed  as  if  he  never 
stepped  on  the  floor  below  until  he  was  up  above,  and  with  both  his  open 
liands  he  struck  me  so  forcibly  right  upon  my  shoulders  that  1  was  lame 
for  several  days,  and  it  prostrated  me  on  my  bed;  he  said,  'How  dare  you 
speak  to  Kendall?'  it  made  me  sore  and  lame  for  several  days;  then  he 
took  hold  of  me;  I  cried  out  with  alarm  so  loudly  that  I  brought  my  son  from 
the  third  story  ;  I  was  very  much  frightened,  and  tried  to  get  out  of  my  room  ; 
he  took  me  by  the  shoulders  forcibly  and  pushed  me  back." 

The  son  came  and  told  his  father  that  he  would  not  allow  him 
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to  strike  his  mothei*,  when  Mr.  Smith  said  that  she  was  his  wife, 
when  the  son  said : 

"  She  may  be  your  wife,  but  she  is  my  mother,  and  I  will  defend  her,  and  I 
will  not  allow  you  to  strike  her." 

Mrs.  Smith  went  to  the  sitting-room  and  Mr.  Smith  followed. 
She  says : 

"  He  forcibly  threw  me  on  his  lap ;  *  *  *  he  wanted  me  to  say  that 
he  did  not  strike  me ;  I  said  '  Richard,  you  did  strike  me,  and  I  shall  for- 
ever say  you  struck  me,'  and  that  was  about  the  amount  of  it." 

She  continues : 

"He  watched  me  persistently,  from  morning  till  night;  he  never  alJowed 
me  to  go  into  the  street ;  he  never  allowed  me  to  leave  my  room ;  he  would 
stand  with  his  hand  on  the  door-knob  as  1  was  finishing  my  toilet  in  the  morn- 
ing, and  wait  until  I  passed  out  of  the  door ;  *  *  *  once  I  went  out  to  a 
store  and  was  gone  a  few  minutes,  and  in  a  very  excited  manner  he  wanted  to 
know  where  I  had  been ;  I  told  him,  and  he  wanted  to  know  what  I  had  been 
doing,  and  I  enumerated  the  articles,  and  asked  him  if  he  was  not  ashamed 
of  himself  to  treat  me  so  ?" 

She  would  take  walks  with  him  mornings  and  evenings  when 
he  wished ;  played  cards  and  other  games  of  all  kinds  with  him. 
She  says: 

"  I  read  and  gave  up  my  whole  time  to  him,  from  the  time  he  commenced 
acting  in  this  way ;  at  this  time  and  afterwards,  he  would  get  up  every  night 
at  two  o'clock,  and  go  out  on  the  street  for  a  drink  of  water." 

Another  date  to  be  remembered  is  August  27th.     Mrs.  Smith 


"  I  was  reading  with  and  to  Mr.  Smith  ;  a  part  of  the  time  I  would  read  and 
he  would  read  part  of  the  time,  and  1  think  we  played  games,  and  I  am  not 
certain  if  we  took  a  walk,  but  I  usually  took  a  walk  with  him  every  day ;  and 
my  son  came  ni  to  dinner  and  remarked  that  he  had  met  a  friend  on  the  cars 
with  her  daughter-in-law  ;  then  Mr.  Smith  rose  up  and  said  to  Kendall,  '  You 
shall  leave  this  house  and  find  another  stopping-place;'  1  told  him  I  could  not 
remain  without  the  protection  of  my  son,  and  asked  him  to  reconsider,  but  ho 
was  immovable  and  utterlv  refused  to  do  so." 
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Mrs.  Smith  left  that  day  aud  went  to  her  sister's  at  Paterson. 
I  have  given  all  that  passed.    When  asked  why  she  left,  she  said  : 

"  Because  I  was  afraid  of  bodily  harm — yes,  of  my  life ;  with  these  dread- 
ful suspicions  and  his  persistent  watching,  I  would  not  have  dared  to  have 
stayed  with  him  without  protection  j  *  *  *  I  was  worn  out  and  weary,  and 
felt  that  I  could  not  endure  the  strain  much  longer  if  I  was  compelled  to  watch 
over  him  and  care  for  him  as  I  had  done." 

Mr.  Smith  kept  a  revolver  in  his  room,  and  had  for  a  long 
time.  She  says  that  she  had  fears  of  bodily  harm  from  July 
18th  and  before,  until  the  27th  of  August.  Mr.  Smith  says  that 
Kendall  urged  her  to  leave,  saying,  "  Come,  mother,  come." 

There  is  not  a  word  to  show  that  he  intimated  that  Mrs.  Smith 
should  leave,  or  that  he  desired  her  to  leave. 

Mrs.  Smith  left  August  27th,  1880.  Kendall  left  with  his 
mother.     They  both  went  to  Paterson,  to  her  sister's. 

On  August  30th,  1880,  Mrs.  Smith  and  her  sister,  Mrs.  May, 
returned  to  the  residence  of  Mrs.  Smith's  husband.  They  reached 
there  early  in  the  forenoon  and  found  Mr.  Smith  at  home.  She 
was  asked  what  her  object  was  in  returning,  and  said : 

"  My  object  was  anxiety  in  regard  to  Mr.  Smith,  and  my  great  desire,  if  pos- 
sible, to  have  an  arrangement  made  for  my  own  protection,  so  that  I  could  re- 
main in  my  home,  but  he  utterly  refused  that  I  should  have  any  one  there ; 
in  the  presence  of  my  sister  he  told  me  that  I  should  not  have  any  one  there 
nor  my  servant." 

I  think  it  can  only  be  claimed  that  he  referred  to  the  servant 
named  by  Mrs.  Smith,  one  who  had  formerly  been  in  their  em- 
])loy,  and  who  left  the  day  that  Mrs.  Smith  left. 

Mrs.  Smith  says  that  Mr.  Smith  refused  to  have  the  son  back, 
and  that  he  said : 

"If  I  returned  we  should  occupy  separate  rooms;  *  *  *  his  manner 
was  very  bitter ;  he  said  he  would  not  have  any  one  there  but  myself,  and 
would  not  have  any  one  else ;  *  *  *  I  felt  that  I  could  not  return  or 
remain  there  at  all." 

Mrs.  May  says  that  Mr.  Smith  received  them  very  pleasantly. 
She  says : 

37 
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"  We  went  into  the  sitting-room  and  asked  him  where  Ann  (the  servant) 
was,  and  he  told  her  that  Ann  was  not  there  at  all ;  *  *  *  she  expected 
to  find  Ann  there ;  she  had  promised  to  return  that  day  and  wash,  and  she 
expected  to  find  her  there ;  *  *  *  he  said  she  was  not  there,  but  that  she 
had  been  there  that  morning,  and  he  did  not  care  to  have  her  back — he  would 
not  have  her  back ;  and  Mrs.  Smith  said  she  had  thought  she  would  cotne 
home  again,  if  he  would  allow  Ann  to  be  there,  but  she  must  have  a  servant 
there,  or  some  one  for  protection,  and  he  refused  it,  and  said  she  could  not 
have  Ann  there;  and  he  said  that  Ann  was  not  a  good  girl,  or  she  would  not 
have  left  because  Kendall  left." 

Mr.  Smith  says  that  on  August  27th,  before  she  left,  his  wife 
said  that  she  was  going  on  a  visit.  This,  I  think,  is  not  denied. 
He  says  that  Mrs.  Smith  expressed  no  fears  of  personal  safety. 
I  may  observe  that  this  seems  to  me  to  be  quite  important. 
And,  in  speaking  with  reference  to  the  events  of  August  30th, 
he  says  that  Mrs.  Smith  expressed  no  fears  of  personal  violence 
from  him,  in  case  she  came  back. 

Mrs.  Smith  and  her  sister  remained  with  Mr.  Smith  until 
time  for  dinner,  when  Mrs.  Smith  asked  him  for  money  to  get 
dinner  for  her  and  Mrs.  May,  and  he  refused.  Mrs.  Smith  and 
her  sister  then  left. 

And  that  was  the  first  and  last  eifort  at  reconciliation,  if  the 
transaction  deserves  the  name,  applying  the  observation  to  both. 

The  next  meeting  was  prompted  by  a  desire  for  money  and 
clothing.  That  meeting  was  in  November.  1880.  No  commu- 
nications whatever  had  been  had.  Mrs.  Smith  was  in  Paterson 
and  Mr.  Smith  was  in  Newark.  It  seemed  that  nothing  could 
excite  either  to  open  correspondence  in  the  meantime.  But  in 
November,  Mrs.  Smith,  Mrs.  May  and  their  brother,  a  minister 
of  the  gospel,  called  on  Mr.  Smith  at  his  home  in  Newark. 

Let  us  take  Mrs.  Smith's  narration  of  the  interchange  of 
words,     She  says: 

"  I  told  him  that  I  needed  some  clothing,  and  had  come  for  it ;  and  after  I 
got  my  clothing,  I  said,  '  Richard,  when  I  left  I  only  had  $2,  and  I  need 
some  money  ;  I  have  not  any  more  ; '  and  he  said  he  would  not  give  it  to  me  • 
I  asked  him  two  or  three  times,  and  finally  I  had  got  a  hack  to  take  my  trunk 
to  the  depot,  and  I  said,  '  Will  you  give  me  money  to  pay  for  that?'  and  he 
said,  '  I  will  not.'  " 

Thsn  this  question — 
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''Q.  Did  you  receive  from  him  any  proposition,  directly  or  indirectly,  to 
return  to  your  home  ? 
"A.  I  did  not. 

"Q.  Any  offer  of  any  propositioD  for  your  safety  there? 
"A.  I  did  not." 

Nor  did  she  make  any  offer  or  proposition,  or  say  one  word 
to  solicit  an  offer  or  proposition  from  her  husband.  Was  he 
heroically  stolid  ?  so  was  she. 

I  have  given  all  the  principal  facts  which  must  govern  in 
deciding  this  case.  I  have  selected  them  chiefly  from  the  state- 
ments of  the  complainant.  The  question  is  not  simply,  Was 
Mrs.  Smith  justified  in  leaving  the  residence  of  her  husband 
August  27th,  1880  ?  but  is  also.  Was  she  justified  in  filing  this 
bill,  under  all  the  circumstances  of  the  case,  without  first  doing 
more  than  appears  to  have  been  done?  The  case  is,  by  no 
means,  an  ordinary  one.  It  appeals  to  the  most  faithful  consid- 
eration of  the  court,  because  it  cannot  be  said  that  the  path  which 
leads  to  the  right  conclusion  is  well  defined.  I  desire  to  add 
that  in  every  such  case  grave  responsibilities  rest  upon  the  wife. 

The  law  that  I  shall  follow  has  been  clearly  and  wisely  laid 
down  by  the  chancellor.  Smith  v.  Smith,  6  Stew.  Eq.  4^8.  The 
very  elaborate  effort  of  counsel  does  not  in  the  least  impugn  the 
integrity  of  that  opinion.  With  great  deference,  I  must  say 
that  the  argument  of  counsel  seems  to  me  to  be  aimed  at  a 
proposition  not  in  the  case,  as  discussed  by  the  chancellor.  In 
speaking  of  the  rights  of  the  wife,  he  says :  "  Nor  is  she  re- 
quired, by  the  obligations  of  her  matrimonial  duty,  to  abide  with 
him  when  his  cruel  treatment  of  her  through  malevolence, 
whether  the  result  of  insanity  or  not,  renders  it  dangerous  to  her 
life  or  health  to  continue  to  live  under  the  same  roof  with  him." 
And  again,  "  It  is  not  out  of  place  to  say  that  it  seems  to  be 
clear  that  a  wife  is  equally  entitled  to  protection  under  our  di- 
vorce law  against  extreme  cruelty  on  the  part  of  her  husband 
where  hLs  malevolence  is  the  result  of  insane  delusion  or  where 
it  springs  from  jealousy  or  hate."  It  seems  to  me  that  there  is 
nothing  doubtful  in  this  exposition  of  the  law. 

Is  the  case,  as  made  by  the  complainant,  within  it  ?     I  must 
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settle  this  point  by  what  took  place  within  a  few  days,  viz.,  the 
18th  or  19th  of  July  and  xlugust  4th,  1880 ;  on  the  former  was 
the  first  act  of  violence,  and  on  the  latter  the  only  other  com- 
plained of.  Mr.  Smith  went  to  Boston  in  a  crazy  fit  in  January, 
1879.  Mrs.  Smith  and  Kendall  brought  him  home.  He  then 
told  Kendall  that  he  would  rue  the  day.  When  they  reached 
Newark  he  struck  Kendall.  The  next  day  after  they  reached 
Newark  they  took  him  to  an  insane  asylum.  This  he  felt  most 
keenly,  as  his  letter  from  that  place  makes  most  clear.  It  af- 
fected him  personally.  It  affected  him  in  his  business.  This 
was  his  view  of  it,  as  the  letter  shows.  It  is  most  evident  that 
his  feelings  became  highly  wrought  up  ag-ainst  Kendall.  I  can- 
not see  that  it  matters  whether  v>dsely  or  not,  I  do  not  stop  to 
inquire,  because  I  am  satisfied  that  Mr.  Smith  was,  during  the 
period  of  which  I  must  speak,  afflicted  with  a  mental  disorder 
which  rendered  him  quite  irresponsible  for  certain  things  which 
he  said  and  did.  While  in  this  condition  he  discovered  Mrs. 
Smith  in  Kendall's  room  at  night,  with  the  door  locked.  This 
circumstance  was  tlie  foundation  of  a  criminal  charge  against  her. 
In  the  early  part  of  July,  1880,  they  were  all  at  Long  Branch. 
Mrs.  Smith  had  a  letter  from  a  relative  of  Mr.  Smith's  and  took 
it  to  Kendall's  room  to  read  it  to  him.  The  wind  blew  the  door 
of  his  room  to  and  fro  so  much  that  Mrs.  Smith  locked  it,  the 
catch  being  broken.  In  a  day  or  two  they  all  returned  to  their 
ho%ie.  During  the  second  night  of  their  return,  and  about  two 
o'cM)ck,  Mr.  Smith  arose,  dressed  himself,  went  to  a  pump  on  the 
street  for  water,  returned  to  his  room,  went  to  bed  again.  Im- 
mediately after  retiring  to  bed  he  rose  partly  up,  took  Mrs. 
Smith  by  the  shoulders  and  held  her  firmly,  and,  with  a  very 
excited  look,  said,  "  How  long  has  this  been  going  on  ?  "  All 
the  rest  has  been  given  above.  He  then  wanted  Kendall  to  go 
to  California,  and  Kendall  promised  to  go  but  went  not. 

I  think  the  circumstance  just  referred  to  took  place  August 
18th,  or  early  the  next  morning.  It  seems  certain  that  during 
the  day  following  the  event,  Mrs.  May  and  her  son  visited  Mrs. 
Smith,  and  were  there  at  dinner  and  tea.  Mr.  and  Mrs.  Smith, 
Kendall  and  Mrs.  May  and  her  son  were  at  dinner,  and  then  it 
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was  that  Mr.  Smith  told  Kendall  to  stop  looking  at  his  mother, 
and  said  "  they  were  lover's  glances."  After  dinner,  Kendall 
and  his  cousin  were  about  leaving  the  house.  Mrs.  May,  Mrs. 
Smith  and  Mr.  Smith  were  following  them  to  the  door,  when  Mr. 
Smith  seized  Mrs.  Smith  and  thrust  or  forced  her  into  and  across 
the  sitting-room  and  accused  her  of  looking  out  of  the  window 
at  Kendall. 

This,  I  think,  is  the  first  act  of  violence  complained  of.  At 
this  time  they  were  occupying  the  same  bed.  They  continued, 
after  this  event,  to  occupy  the  same  bed  until  August  4th.  On 
that  day  Mr.  Smith  left  the  house  on  an  errand,  and,  as  he  was 
returning  or  after  lie  returned,  he  saw  that  Mrs.  Smith  had  gone 
to  Kendall's  room  during  his  absence.  He  hastened  to  her  bed- 
room, caught  her  by  her  shoulders  and  threw  her  on  their  bed, 
saying,  "  How  dare  you  speak  to  Kendall  ? "  This  was  the 
transaction  which  was  followed  almost  immediately  by  his  taking 
hold  of  her  and  forcing  her  on  his  lap  and  kissing  her. 

From  this  date,  August  4th,  until  the  27th  they  occupied  the 
same  bed.  Between  these  periods  nothing  of  note  took  place. 
True  it  is,  there  was  many  a  circumstance  to  make  Mrs.  Smith 
anxious  for  Mr.  Smith.  There  are  but  few  wives  who  have  not, 
at  oorae  period  of  their  married  life,  had  burdens  equally  as  sore. 
The  law  provides  not  for  them.  During  the  forenoon  of  the  27th 
of  August,  Mrs.  Smith  and  her  husband  were  engaged  in  read- 
ing to  each  other,  in  walking  together  and  in  playing  games.  At 
noon  Kendall  came  in  and  made  a  remark  about  a  young  lady 
Avhom  he  had  met,  when  his  father  said,  "  You  shall  leave  this 
house  and  find  another  stopping  place."  Mrs.  Smith  said  to 
him  that  she  could  not  remain  without  the  protection  of  her  son. 
Kendall  left  and  so  did  Mrs.  Smith.  They  went  together  to 
Paterson.     They  left  in  the  evening. 

As  appears,  there  were  two  acts  of  violence ;  how  severe  or 
cruel  we  need  not  attempt  to  measure.  But  were  they  of  such  a 
cliaracter,  under  the  circumstances,  as  to  awaken  a  reasonable 
apprehension  of  bodily  harm  ?  When  this  point  is  reached  the 
court  will  interfere.     Not  alone  the  particular  act  or  acts  i** '-- 
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are  considered,  but  all  the  circumstances.  The  aim  of  the  court 
is  to  protect  the  wife,  not  to  punish  the  husband. 

Let  us  look  at  the  principal  circumstances  attending  and 
following  these  two  acts  of  violence,  and  abide  by  the  judgment 
which  they  unerringly  lead  to.  For  some  time  prior  to  the 
Long  Branch  visit,  Mrs.  Smith  had  not  occupied  the  same  bed 
with  her  husband.  After  this  she  did.  Within  two  days  after 
they  returned  from  Long  Branch  he  accused  her  of  this  horrid 
crime.  And  within  twenty-four  hours  this  charge  was  followed 
by  his  thrusting  her  from  the  hall  into  the  sitting-room,  for,  as 
he  said,  looking^  at  Kendall  throuo-h  the  window.  This  was  the 
first  act  of  violence.  It  was  committed  in  the  presence  of  Mrs. 
May,  her  son  and  Kendall.  It  was  on  account  of  Kendall  that 
the  violence  was  used.     Kendall  was  the  exciting  cause. 

What  followed  ?  Nothing  whatever  to  awaken  special  atten- 
tion, except,  at  the  supper  table,  Mr.  Smith  accused  Kendall 
again,  as  he  had  at  dinner,  of  casting  lover^s  glances  at  his 
mother.  Mrs.  Smith  did  not  leave  her  home  to  seek  protection. 
She  made  no  complaints.  She  occupied  the  same  bed  with  Mr. 
Smith  the  night  following,  and  from  thence  onward  until  August 
4th.  They  spent  a  great  deal  of  time  alone  with  each  other. 
They  conversed,  they  read,  they  took  walks  and  they  played  at 
games.     In  this  manner  about  two  weeks  pass. 

Then  comes  the  scene  of  August  4th.  And  the  alleged  act 
of  violence  of  that  day  is  not  complained  of  Mrs.  Smith  did 
not  leave  her  home.  She  sought  no  protection.  The  night 
following  she  occupied  the  same  bed  with  her  husband,  and  con- 
tinued so  to  do  until  the  curtain  dropped  on  the  27th.  During  each 
succeeding  day  there  was  no  less  attention  to  each  other  than 
before.  The  servant  girl  was  never  called  in  to  stand  guard. 
Kendall  was  never  asked  to  stay  within  call.  Twenty-three 
days  pass,  and  Mr.  and  Jilrs.  Smith  are  together  by  themselves 
almost  all  the  time,  but  Kendall  is  away  at  his  place  of  business. 
Twenty-three  nights  pass,  and  Kendall  sleeps  in  his  own  bed,  a 
story  above  his  mother,  as  he  had  always  done  before. 

Was  there,  then,  in  these  things,  any  reasonable  apprehension 
<ihat  bodily  harm  would  thereafter  be  inflicted  on  Mrs.  Smith  ? 
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Did  she  think  so  ?  Did  she  do  anything  whatever  that  can  now 
be  relied  upon  as  evidence  that  she  was  apprehensive  of  serious 
violence  to  her  own  person  ?  At  such  times  the  conduct  is  the 
best  interpreter.  The  actions  are  the  unfailing  index  to  the 
emotions  or  sensibilities.  When  Mrs.  Smith  found  her  husband 
in  a  frenzied  mood  at  Boston,  she  employed  a  hospital  nurse  to 
accompany  them  to  Xewai'k,  and,  when  she  reached  home,  she 
immediately  called  a  physician,  and  carried  her  husband  to  the 
asylum.  She  speaks  of  keeping  her  trials  in  her  own  bosom. 
That  had  become  impossible,  to  the  extent  that  Mr.  Smith's 
violence  was  concerned  on  account  of  and  against  Kendall,  for 
Mr.  Smith  had  already  been  confined  in  an  asylum  for  several 
days  on  account  of  mental  aberration,  and  I  do  not  think  that 
there  can  be  the  slightest  pretence  that  he  was  not  laboring  under 
the  same  defect  when  he  made  his  unfounded  charges  against  his 
wife  and  son.  Then  she  called  in  others  for  consultation  and 
aid.  But  now,  before  she  left  her  home  and  her  husband  alone, 
she  consults  no  friend,  takes  the  advice  of  no  physician,  and  she 
leaves  under  pretence  of  making  a  visit. 

Can  I  conclude  that  there  was  any  reasonable  apprehension  of 
danger  to  Mrs.  Smith  ?  I  am  not  considering,  at  this  point, 
how  it  appears  to  me  now,  when  all  is  past,  and  all  the  circum- 
stances can  be  compared,  but  how  it  appeared  to  Mrs.  Smith 
herself;  how  she  was  then  affected  by  the  circumstances  as  they 
arose.  My  conclusion  is  that  at  the  time  Mrs.  Smith  left  she 
had  no  reasonable  apprehensions  of  cruelt}^  to  herself. 

She  left  her  home  and  her  husband.  He  did  not  ask  her  or 
order  her  to  go.  For  twenty-three  days  they  had  enjoyed  everv 
conjugal  right,  if  not  the  utmost  conjugal  happiness.  She  left, 
not  because  those  rights  or  that  happiness  had  been  suddenly 
marred  or  broken,  but  because  her  husband  had  ordered  their 
son  to  leave  and  to  find  another  "  stopping  place." 

Mr.  Smith  had  a  lawftil  right  to  order  his  son  away  from  his 
house.  This  might  have  been  a  great  moral  offence  to  Mrs. 
Smith,  but  it  M-as  not  a  legal  one.  Certain  it  is,  to  my  mind, 
that  had  not  Mrs.  Smith  joined  her  son  in  the  obstinate  resist- 
ance to  Mr.  Smith's  implacable  hatred  to  Kendall,  and  had  she 
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advised  Kendall  to  leave  and  to  keep  out  of  the  sight  of  her  hus- 
band, she  could  have  remained  with  her  husband  in  complete  se- 
curity.    I  can  see  no  reason  whatever  to  the  contrary. 

But  has  Mr.  Smith  been  at  fault  since  his  wife  left  ?  Has 
anything  taken  place  since  that  event  which  will  justify  the 
court  in  continuing  the  separation  ?  As  before  observed,  Mrs. 
Smith  left  voluntarily.  Mr.  Smith  did  not  tell  her  to  go.  He 
says  that  Kendall  urged  her  to  go,  and  said,  "  Come,  mother, 
come,"  which  is  not  denied.  Mr.  Smith  told  Kendall  to  leave 
before  dinner,  and  he  and  his  mother  took  the  afternoon  to  pre- 
pare for  leaving,  in  the  meantime  [taving  the  servant  and  having 
her  leave  with  the  underetanding,  it  seems,  that  she  should  re- 
turn on  the  30th,  and  meet  Mrs.  Smith  there.  The  testimony 
proves  this.  For,  on  the  30th,  when  Mrs.  Smith  returned  with 
Mrs.  May,  she  expected  to  find  the  servant  there.  She  went  to 
the  doorway,  and  was  disappointed  in  not  finding  her  there.  She 
was  informed  by  Mr.  Smith  that  the  servant  had  been  there,  and 
that  he  had  told  her  that  her  services  were  no  longer  wanted ; 
and  gave  to  Mrs.  Smith  as  a  reason  that  she  (the  servant)  had  left 
because  Kendall  had. 

Now,  I  think,  I  ought  to  observe  that  this  last  circumstance, 
that  is,  the  arrangement  by  Mrs.  Smith  with  the  servant  that 
they  should  both  come  back  on  August  30th,  the  thu'd  day  after 
leaving,  is  irrefragable  proof  that  she  was  not  apprehensive  of 
bodily  harm  from  her  husband. 

Mrs.  Smith  and  her  sister  reached  Mr.  Smith's  house  about 
nine  o'clock  in  the  morning.  Mrs.  May  says  he  let  them  in 
and  received  them  pleasantly.  They  remained  until  dinner- 
time. Nothing  of  note  transpired,  except  that  Mr.  Smith  re- 
fused to  have  any  one  come,  as  servant  or  otherwise.  He  told 
Mrs.  Smith  that  he  did  not  want  any  one  there  but  her.  And 
hf  refused  to  give  Mrs.  Smith  money  to  buy  a  dinner  for  herself 
and  Mrs.  May,  or  to  go  and  buy  them  dinners.  They  soon  sep- 
arated. In  November  Mrs.  Smith  went  back  to  her  home,  gath- 
ered her  clothes  and  took  them  away.  While  there  she  asked 
ibr  money  and  her  husband  refused  her.     She  again  left. 

In  tliese  two  meetings  since  Kendall  left,  I  cannot  see  any  dLs- 
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play  of  feeling  or  force  which  could  excite  a  reasonable  appre- 
hension of  cruelty.  Nor  is  there  any  proof  of  hatred.  I  would 
say  that  Mr.  Smith  was,  to  all  appearances,  the  same  man  in 
mental  and  moral  stature,  that  he  was  when  he  persisted  in  ac- 
cusing Mrs.  Smith  of  falsehood,  and  when  he  shingled  Kendall 
and  refused  him  molasses  candy  or  a  supper.  Both  on  August 
30th  and  in  November  he  met  Mrs.  Smith  just  where  she  lelt 
him — at  their  home.  At  that  home  he  always  received  her  and 
her  friends  kindly.  At  that  home  there  is  abundant  evidence  of 
many  joyous  occasions  to  which  he  contributed.  Mrs.  Smith  and 
her  home  were  supplied  and  furnished,  not  with  extravagance,  but 
with  an  abundance.  I  speak  generally,  but  it  is  true  that  he 
^vanted  Mrs.  Smith  to  keep  an  account  and  to  bear  her  own  ex- 
penses, all  which  I  cannot  take  into  account  now,  because  they 
are  not  of  a  magnitude  that  shows  anything  beyond  parsimony ; 
not  evidence  of  such  hate  as  would  lead  to  bodily  harm.  It  is 
true  he  would  not  keep  a  servant,  although  he  had  done  so  for 
years,  and  said  he  did  not  want  any  one  there  but  Mrs.  Smith. 
The  court  cannot  adjudge  that  there  were  cruelties  or  what  should 
excite  reasonable  apprehensions  of  cruelty.  The  court  is  not  au- 
thorized to  regulate  the  domestic  affairs  of  the  family.  If  the 
court  can  prescribe  the  number  of  servants,  or  can  adjudge  that 
the  husband  who  refuses  to  employ  a  given  number,  or  that  be- 
comes parsimonious  to  meanness  in  his  allowances  to  his  wife,  is 
guilty  of  cruelty,  our  suits  for  divorce  would  soon  be  increased 
by  thousands.  I  do  not  say  that  these  things  may  not  be  car- 
ried to  such  an  extremity  as  to  give  a  right  to  sue.  But  this  bill 
is  for  judicial  separation  and  for  alimony,  on  the  ground  of  ex- 
treme cruelty.  Hence,  I  repeat,  that  in  my  judgment,  I  cannot 
say  that  it  was  cruel,  or  any  evidence  that  Mr.  Smith  intended 
cruelty  in  refusing  to  employ  a  servant,  or  to  give  his  wife  money 
to  bay  a  dinner,  or  to  give  her  money  in  November  when  she 
gathered  up  her  clothes  and  was  about  to  take  them  and  leave 
again.  Why  should  the  court  undertake  to  compel  the  husband 
to  support  his  wife  elsewhere,  when  he  has  a  house  and  a  home 
for  that  purpose,  because  that  husband  will  not  allow  a  son  to 
abide  in  that  house  and  home  ? 
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It  is  said  that  Mr.  Smith  has  never  asked  Mrs.  Smith  to  come 
back.  If  I  am  right  in  what  I  have  said,  he  was  under  no  ob- 
ligation, in  law,  to  do  so.  If  he  was  not  guilty  of  a  legal 
Nvrong  the  law  enjoins  no  duty.  If  Mrs,  Smith  left  without 
sufficient  provocation,  the  first  step  at  reconciliation  devolves 
upon  her ;  she  made  the  breach.  Has  he  been  indifferent  to  ob- 
stinacy ?  So  has  she.  Has  he  been  contented  with  her  absence  ? 
So  she  has  been  contented  in  being  absent.  Was  it  cruel  in  him 
to  make  the  most  foul  and  infamous  charge  he  did,  and  still  more 
cruel  to  spread  it  upon  the  record  ?  It  is  enough  to  say  the 
prayer  for  judicial  separation  does  not  rest  on  that  charge.  If  I 
were  to  advise  a  decree  in  her  favor  on  this  account  it  would  be 
a  vain  and  idle  form.  And  there  is  no  insistraent  that  Mrs. 
Smith  lefb  home  on  account  thereof 

And,  therefore,  from  this  present  standpoint,  considering  all 
the  facts  and  circumstances,  I  find  myself  unable  to  adjudge  that 
Mr.  Smith  has  said  or  done  anything  to  excite  a  reasonable  ap- 
prehension of  extreme  cruelty  to  Mrs.  Smith. 

I  have  been  urged  to  consider  that  Mrs.  Smith  is  a  noble, 
kind-hearted,  Christian  woman.  I  have  done  so  to  the  fullest 
extent.  As  far  as  possible  I  have  taken  the  mental  and  moral 
characteristics  of  both  parties  into  consideration.  I  have  also 
allowed  for  the  infirmities  and  weaknesses  of  poor  human  nature. 
But  the  doctrine  of  the  religion  which  is  called  in  to  elevate  and 
sam^tify  the  judgment  goes  far  deeper  than  sentiment.  It 
lays  down  rules  that  are  infinitely  more  inexorable  and  exacting 
than  legislative  enactments.  It  teaches  us  the  most  valuable, 
and,  oftentimes,  the  most  painful  lessons  of  life,  such  as,  "If  thy 
right  eye  ofiend  thee  pluck  it  out  and  cast  it  from  thee,"  and 
"  Wherefore,  if  meat  cause  my  brother  to  ofiend,  I  will  eat  no 
flesh  while  the  world  standeth."  I  believe  that  if  Mrs.  Smith 
had  applied  these  wholesome  rules  to  her  son  Kendall,  she  would 
not  have  been  in  court  to-day.  And  since  this  phase  of  the 
question  was  so  fully  opened,  I  am  sure  I  will  not  be  considered 
ai  fault  in  saying  that  I  most  sincerely  regret  that  it  nowhere  ap- 
pears that  any  reasonable  effort  was  made  by  Mrs.  Smith  befori? 
suit  was  broug-ht  to  determine  whether  or  not  she  could  abide  in 
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peace  and  safety  in  the  absence  of  Kendall  in  the  home  and 
with  the  husband  she  voluntarily  left.  It  may  be  that  her  hus- 
band will  shut  his  door  against  her ;  he  has  not  yet  done  so ; 
he  has  always  received  her  pleasantly.  It  may  be  that  he  will 
treat  her  with  the  cinielty  contemplated  by  the  statute,  as  he  did, 
it  may  be;  on  two  occasions ;  but  I  find  that  Mrs.  Smith  did  not 
leave  on  that  account ;  and  I  also  find  that  that  cruelty  was  not 
the  result  of  hatred  to  her,  and  I  can  discover  no  reason  for  be- 
lieving that  it  will  be  repeated  if  Kendall  keeps  away,  and  Mrs. 
Smitii  pays  proper  regard  to  Mr.  Smith's  wishes,  feelings  and 
prejudices  in  this  respect. 

I  think  the  policy  of  the  law  and  the  facts  require  me  to  come 
to  these  conclusions. 

I  have  endeavored  to  consider  Mr.  Smith's  lawful  standing. 
I  have  not  a  word  to  say  in  justification  of  many  things  which 
appear, 

I  will  advise  that  the  bill  be  dismissed ;  that  the  defendant 
pay  the  complainant's  costs  to  be  taxed,  and  an  additional  counsel 
fee  of  $500.  It  may  be  urged  why  give  additional  counsel  fees 
when  the  bill  is  dismissed  ?  I  think  this  is  in  accordance  with 
well-settled  practice,  and  especially  when  the  suit  has  been  prose- 
cuted in  good  faith,  as  I  believe  this  has.  Besides,  I  have  seen 
no  reason  to  mistrust  the  sincerity  of  the  eminent  counsel  en- 
gaged on  behalf  of  the  complainant. 

3£r.  Cortlandt  Parker  and  Mr.  Joseph  D.  Bedle,  for  the  ap- 
pellant. 

Mr.  H.  C.  Pitney,  for  respondent. 

Legal  propositions. — The  jurisdiction  of  the  court  in  the 
premises  is  wholly  statutory.  It  has  no  power  to  interfere  to 
grant  a  divorce  from  bed  and  board,  except  for  one  cause — ex- 
treme cruelty. 

It  seems  to  me  that  the  force  and  effect  of  the  word  "extreme" 
in  this  connection  have  not  been,  at  all  times,  ftilly  attended  to  by 
the  court  in  dealing  with  cases  of  this  sort. 

Webster  defines  it  us  follows  :  1 .  Outermost ;  utmost ;  furthest. 
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2.  Greatest ;  most  violent ;  as  extreme  pain,  grief  or  suffering. 

3.  Last.     4.  Utmost;  worst  or  best  that  can  exist  or  be  sup- 
posed. 

It  seems  clear  that  the  legislature  could  not  have  adopted  such 
a  word,  unless  it  had  intended  that  the  cruelty  requisite  to 
warrant  interference  of  the  court  should  be  of  an  extraordinarily 
serious  and  dangerous  character.  It  must  have  been  intended  to 
establish  (so  to  speak)  a  higher  standard  of  cruelty  in  this  state 
than  in  most  of  the  other  states  in  the  Union  or  in  England. 

But,  without  giving  to  this  word  its  real  inlierent  force  in  the 
construction  of  the  statute,  the  following  propositions  seem  clearly 
established : 

1.  The  cruelty  must  be  such  as  to  seriously  threaten  to  seriously 
injure  the  person  or  health  of  the  wife. 

The  question  is  not  so  much  what  has  taken  place  in  the  past, 
as  what  will  probably  take  place  in  the  future. 

The  past  is  important  only  in  foreshadowing  the  future. 

The  action  of  the  court  can  be  invoked  only  to  protect  from 
physical  suffering  or  injury. 

Mental  suffering  has  weight  only  so  far  as  it  may  lead  to 
physical  suffering,  or  permanent  injury  to  health. 

Quarreling,  bickering,  matrimonial  disputes,  incompatibility 
of  temper  &c.,  all  go  for  nothing. 

2.  The  acts  constituting  the  cruelty  must  be  the  willful,  con- 
scious acts  of  the  husband  or  wife,  as  the  case  may  be,  and  must 
be  the  offspring  of  a  passionate,  uncontrollable,  ferocious,  brutal 
or  malicious  disposition  or  actual  hatred. 

3.  Acts  or  language  which  are  the  offspring  of  insane  delusions 
can  never  constitute  legal  cruelty. 

The  party  must  be  essentially  guilty.  There  must  be  actual 
guilt  in  order  to  charge  the  party  with  cruelty. 

4.  A  charge  of  adultery,  standing  alone,  does  not  amount  to 
extreme  cruelty.  A  fortiori  it  does  not  when  made  in  good  faith, 
or  as  the  result  of  insane  delusions. 

5.  The  conduct  of  the  complaining  party  must  not  have  con- 
tributed to  or  induced  the  conduct  relied  upon  to  constitute 
cruelty.     And  the  circumstances  must  be  such  that  no  reasonable 
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change  of  conduct  on  his  or  her  part  will  produce  the  necessary 
relief. 

Legal  effect  of  this  insane  delusion. — Conduct  caused 
by  insanity  in  any  form  or  degree  can  never  form  the  basis  of 
judicial  separation  under  our  statute. 

In  one  of  the  cases  cited,  the  English  judge  says :  "  It  is  rather 
the  ground  for  restraining  the  husband  than  of  judicially  sep- 
arating him  from  his  wife." 

What  is  "cruelty?" 

There  can  be  no  malice,  no  guilty  ferocity,  no  brutality,  none 
of  the  elements  of  "  cruelty  "  in  an  act  which  is  the  offspring  of 
an  insane  delusion. 

A  physical  injury  to  his  wife  which  results  from  an  insane 
delusion,  and  therefore  does  not  involve  guilt  in  the  husband,  is 
no  breach  of  marital  duty  on  his  part,  either  in  law  or  morals, 
and  therefore  does  not  absolve  the  wife  from  her  duties  as  a  wife. 

Extreme  cruelty  on  the  part  of  the  husband  to  the  wife  is  such 
a  legal  breach  of  the  marital  duty  as  absolves  the  wife — provided 
there  is  danger  of  its  continuance ;  the  object  of  the  law  being  to 
protect  the  wife  in  the  future,  not  to  punish  for  the  past. 

It  is  all  very  well  for  this  court  to  feel  inclined  to  exercise  its 
power  to  protect  a  wife  from  injury  at  the  hands  of  her  husband 
by  decreeing  a  separate  maintenance,  and  perhaps  the  power  of 
the  English  courts  in  that  respect  was  unlimited  by  statute. 

This  must  be  borne  in  mind  in  considering  the  cases. 

But  the  court  of  chancery  of  this  state  has  no  power  to  do  so 
except  in  one  case,  viz.,  "extreme  cruelty,"  and  those  words 
involve  moral  guilt  and  conscious  wrong — guilt  such  as  would 
induce  legal  punishment. 

I  deny  that  it  is  at  all  applicable  to  any  act  resulting  from 
insanity.  To  extend  it  to  such  is  to  legislate,  not  adjudicate. 
However,  as  I  shall  show,  the  question  is  not  necessarily  in- 
volved in  this  case.  I  cite  all  the  authorities  on  this  point. 
Stew,  on  Mar.  &  Div.  §  264.;  Ckrtis  v.  Chirtis,  1  Sw.  &  T)\  192 ; 
reported  more  at  length  in  27  L.  J.  {Pr.  &  Mat.)  73 — case  of 
a  civil  engineer,  and,  on  the  whole,  very  instructive ;  Hayxoard  v. 
Hayicard,  1  Sw.  &  Tr.  81 — case  of  a  crazy  wife  suing  for  resto- 
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ration  of  marital  rights ;  Marsh  v.  Marsh,  1  Sw.  &  Tr.  SIS  ;  28 
L.  J.,  {Pr.  &  Mat.)  13 — case  of  a  farmer  who  had  delirium 
tremens  resulting  from  drink ;  White  v.  White,  1  Sw.  <fc  Tr.  591 ; 
Hall  V.  Hall,  3  Sw.  &  Tr.  34-7;  33  L.  J.  {Pr.  &  Mat.)  65. 

Aside  from  the  effect  of  insanity. — There  is  no  diffi- 
culty in  solving  this  case  in  favor  of  the  husband  without  the 
aid  of  that  shield. 

This  insane  delusion  did  not  pervert  defendant's  conscience 
or  reason,  or  lead  him  to  do  any  act  or  take  any  course  which 
was  not  perfectly  justifiable  had  his  delusion  been  real — -justifiable 
in  law  and  in  morals. 

He  used  no  violence. 

He  did  not  turn  his  wife  out  of  doors,  or  treat  her  with  any 
harshness,  physically — did  not  beat,  or  curse,  or  maltreat  her. 

The  worst  he  did  was  on  the  one  occasion  to  accuse  her  of  the 
offence  in  the  presence  of  a  relative. 

The  question,  then,  is  reduced  to  this : 

If  a  man,  laboring  (honestly,  of  course)  under  an  insane  delu- 
sion of  unchastity  in  his  wife,  charges  her  with  it,  is  he  guilty 
of  extreme  cruelty  in  law  to  such  an  extent  as  to  warrant  judicial 
separation  ? 

The  question  is  answered  as  soon  as  asked. 

A  charge  of  unchastity,  even  when  known  to  be  false,  has 
never  been  held,  standing  by  itself,  to  amount  to  extreme  cruelty. 
It  is,  at  most,  only  an  element  of  cruelty,  having  more  or  less 
weight  when  connected  with  acts  of  actual  cruelty ;  but  when 
made  honestly — with  an  honest  belief  of  its  truth — amounts  to 
nothing. 

I  cite  Stew,  on  Mar.  &  Div.  §§  264,,  ^67 ;  Kennedy  v.  Ken- 
nedy, 73  N.  Y.  369,  374,  where  Chief-Justice  Church  says :  "If, 
on  the  other  hand,  these  charges  were  made  in  good  faith,  and 
especially  if  the  defendant  had  reasonable  grounds  for  believing 
them  true,  and  if  the  threats  proceeded  from  mere  casual  ebulli- 
tions of  passion  and  were  used  to  emphasize  the  charges  which 
the  defendant  had  reason  to  believe  were  true,  and  without  any 
real  intention  to  inflict  bodily  harm,  and  if  the  plaintiff  had  no 
sufficient  reason  for  so  believing,  it  is  clear  she  would  not  be 
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entitled  to  a  divorce.  If  a  husband  has  reason  to  suspect  his 
wife  of  infidelity,  it  is  neither  cruel  nor  inhuman  to  charge  her 
with  it,  although  personal  violence  is  not  justifiable."  Durani 
V.  Durant,  1  Hagg.  Ecc.  733;  3  Eng.  Ecc.  310,  322,  327.  A 
case  of  repeated  acts  of  adultery  by  the  defendant,  partly  con- 
doned by  the  wife,  and  then  repeated,  accompanied  with  a  falsa 
charge  of  adultery  against  the  plaintiff. 

The  question  there  was  whether  a  deliberate  false  charge  of 
adultery  revived  former  cruelty  and  adultery  which  had  been 
previously  condoned. 

The  judge  said  (p.  327)  :  "  Here  is  not  cruelty  which  would 
support  a  sentence  [of  separation]  propter  scemtiam,  but  here  is  an 
act  which  might  be  pleaded  as  such  in  conjunction  with  other 
circumstances. 

"  By  some  authorities  in  the  civil  law,  this  was  held  to  be  a 
distinct  ground  of  separation.  *  *  *  These  courts  and  the 
law  of  this  country  have  not  gone  the  length  of  recognizing  it  as 
a  substantive  ground ;  but  it  is  a  fact,  among  others,  jser  quod  con- 
sortium amittur." 

To  the  same  effect  is  Bray  v.  Bray,  1  Hagg.  Egg.  163  ;  3  Eng. 
Ecc.  76.  In  this  state,  Yide  v.  Yuk,  2  Stock.  138,  is  no  adju- 
dication on  the  point. 

Cook  V.  Cook,  3  Stock.  195,  is  in  exact  accord  with  the  rule 
laid  down  in  Durant  v.  Durant. 

There  was  actual  violence  in  one  instance.  There  were  fre- 
quent threats,  accompanied  with  repeated  charges  of  unchastity, 
and  the  charge  was  offensively  set  up  in  the  answer,  and 
attempted  to  be  sustained  by  the  proofs  in  the  cause.  The 
chancellor  put  the  case  upon  the  ground  of  danger  of  bodily 
injury.  The  conduct  of  the  husband  in  that  case  is  in  marked 
contrast  with  that  in  this  case. 

Gh'aecen  v.  Graecen,  1  Gr.  Ch.  4^9,  goes  no  further  than  to 
consider  a  charge  of  adultery  as  an  item,  with  others,  to  show 
that  it  was  unsafe  to  continue  cohabitation. 

The  threats  of  violence  in  that  case  were  very  terrifying,  and 
there  was  also  actual  violence  proven. 

Besides,  that  was  the  case  of  a  conspiracy  by  the  husband 


692         COURT  OF  ERRORS  AND  APPEALS.  [40  Eq. 

Smith  V.  Sruith. 

mth  a  lewd  man  to  have  adultery  committed,  or  to  have  his 
wife  found  in  a  compromising  position,  and  so  fasten  and  prove 
a  &lse  charge  upon  her. 

This  is  a  very  different  thing  from  merely  expressing  an 
honest  belief  of  guilt. 

It  is  one  thing  to  barely  charge  crime  against  another.  It  is 
quite  another  thing  to  fabricate  false  evidence  of  the  charge  and 
attempt  to  fasten  it  upon  the  victim. 

To  hire  a  man,  as  Graecen  did,  to  make  a  simulated  attempt 
upon  his  wife's  virtue,  and  enter  the  sanctity  of  her  bed-chamber 
in  the  presence  of  witnesses,  so  as  to  have  it  appear  that  she  was 
actually  guilty  of  adultery,  and  so  lay  foundation  for  a  divorce, 
is  a  very  different  thing  from  a  bare  charge  of  adultery. 

Thomas  v.  Thomas,  5  C.  E.  Gr.  97,  is  a  case  of  the  same 
character — fabricating  false  evidence  against  the  wife. 

In  Black  v.  Black,  3  Stew.  Eq.  '215,  the  question  was  not  in- 
volved, since  the  vice-chancellor  held  the  charge  not  proven. 
All  that  he  said  on  the  point  was  obiter. 

Close  V.  Close,  10  C.  E.  Gfr.  626.  It  was  here  admitted  that 
the  injury  must  be  physical,  as  distinguished  from  mere  mental 
suffering.  And  there  was  abundant  evidence  of  settled  hatred, 
numerous  threats  and  many  instances  of  personal  violence.  The 
circumstances  showed  great  danger  of  its  repetition.  Defendant 
was  addicted  to  drink,  and  had  a  violent  temper. 

I  cite  the  following  instructive  English  cases  on  the  whole 
case  : 

Brovm  v.  Brown,  L.  JR.  {1  P.  &  D.)  Jf,6 — drunkenness  and 
imparting  to  wife  venereal  disease ;  Milford  v.  Milford,  L.  R. 
(i  P.  &  jD.)  296 — repeated  adulteries  and  some  violence ; 
divorce  refused ;  Iloiyhett  V.  Moi-phett,  L.  R.  {1  P.  &  I>.)  702— 
adultery  and  imparting  to  wife  venereal  disease  ;  the  divorce  was 
refused,  because  it  was  not  proven  that  the  disease  was  knowingly 
communicated. 

Kelly  V.  Kelly,  L.  R.  {2  P.  &  D.)  31,  59.  There  was  actual 
imprisonment  and  seclusion  of  the  wife  fi'om  friends  and  society 
until  her  health  suffered  and  her  reason  was  threatened. 

Cases  where  divorce  was  refiised  in  New  Jersey  :  Coles  v.  Coka, 
6  Stew.  Eq.  547 ;  Laing  v.  Laing,  6  C.  E.  Gh\24B. 
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Wife's  conduct. — The  rule  is  clear  that  the  wife's  conduct 
must  be  such  as  to  be  substantially  free  from  blame.  The  case 
must  show  that  a  different  course  of  conduct  or  not  unreasonable 
change  in  her  conduct  would  not  have  changed  the  husband's 
conduct.  Coles  v.  Coles,  5  Stew.  Eq.  5Ii7 ;  Stew,  on  Mar.  & 
Div.  §  270;  Hughes  v.  Hughes,  L.  R.  {1  P.  &  D.)  218; 
Wanng  v.  Waring,  2  Phillim.  132 ;  1  Eng.  Ecc.  210 ;  B&it  v. 
Best,  1  Addams  4.11 ;  2  Eng.  Ecc.  158,  163,  168.  Where  the 
violence  of  husband  was  provoked  by  wife.  MoKickton  v. 
Monckton,  2  Barb.  Ch.  309,  310. 

The  opinion  of  the  court  was  delivered  by 

SCUDDER,   J. 

The  complainant,  Alicia  A.  Smith,  filed  a  bill  for  divorce  from 
bed  and  board  against  her  husband,  Richard  Smith,  for  extreme 
cruelty,  under  the  act  concerning  divorces.  On  motion  for  ali- 
mony pend&rde  lite,  counsel  fees  and  other  pro\dsion  for  the  con- 
duct, of  the  suit,  the  chancellor  made  such  allowance  and  pro- 
vided for  the  expenses  of  the  suit  as  it  should  progress. 

The  opinion  on  this  motion  for  alimony,  based  on  the  bill  and 
affidavits  thereto  annexed,  will  be  found  in  6  Stew.  Eq.  Ji68.  On 
bill,  answer  and  proofs,  a  decree  was  subsequently  advised  dismis- 
sing the  bill,  but  allowing  costs  and  counsel  fees  to  the  complain- 
ant.   Both  parties  appeal  from  the  adverse  portions  of  this  decree. 

The  facts  are  fully  stated  in  the  opinion  of  the  vice-chancellor, 
and  such  only  will  be  here  repeated  as  are  necessary  to  show  the 
grounds  of  our  decision.  The  term  "  extreme  cruelty,"  used  in  our 
statute,  it  was  argued  on  the  part  of  the  defendant,  gives  another 
and  a  stronger  meaning  than  the  word  "  cruelty,"  alone,  which 
is  found  in  other  laws.  It  is,  however,  but  another  definition  of 
the  word  scevitia,  which  is  taken  from  the  civil  law,  and  has  long 
had  a  recognized  meaning  in  the  ecclesiastical  and  divorce  courts. 
This  meaning  has  been  evolved  rather  by  an  application  of  the 
term  to  the  particular  facts  of  each  case  as  it  has  been  presented, 
them  by  an  attempt  at  exact  definition  of  it  which  will  be  appro- 
priate to  all  cases.     Lord  Stowell,  in  Holden  v.  Holden,  1  Hogg. 
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.Ebc.  4'^S,  says  "  that  everything  is,  in  legal  construction,  scevi- 
tia,  which  tends  to  bodily  harm,  and  in  that  manner  renders  co- 
habitation unsafe ;  whenever  there  is  a  tendency  only  to  bodily 
mischief,  it  is  a  peril  from  which  the  wife  must  be  protected,  be- 
cause it  is  unsafe  for  her  to  continue  in  the  discharge  of  her  con- 
jugal duties;  and  to  enforce  that  obligation  upon  her  might 
endanger  her  security  and  perhaps  her  life."  In  this  he  but 
follows  the  leading  case  of  Evans  v.  Evans,  2  Hagg.  35,  in  which 
the  great  ability  of  this  famous  jurist  was  so  conspicuously  shown. 
In  that  he  says  :  "  In  the  older  cases  of  this  sort  which  I  have 
had  an  opportunity  of  looking  into,  I  have  observed  that  the 
danger  to  life,  limb  or  health  is  usually  inserted  as  the  gromid 
upon  which  the  court  has  proceeded  to  a  separation."  Sir  Her- 
bert Jenner  Fust,  in  Dysart  v.  Dysart,  1  Bob.  Egg.  4-70,  If.78, 
further  illustrates  and  applies  this  term  to  other  facts  with  like 
conclusion  as  to  its  meaning.  In  Milford  v.  Milford,  L.  R.  {1  P. 
&  D.)  295,  it  is  said  the  ground  of  the  court's  interference  is  the 
wife's  safety,  and  the  impossibility  of  her  fulfilling  the  duties  of 
matrimony  in  a  state  of  dread.  Bishop,  in  his  work  on  Marriage 
and  Divorce  vol.  I,  §  717,  does  not  depart  from  the  expressions 
in  the  older  cases  in  defining  cruelty,  and  cites  many,  in  his  note, 
from  which  it  is  derived. 

The  recent  handy  reference-book — Stewart— on  the  law  of 
Marriage  and  Divorce  §  261  &g.,  has  collected  the  words  used  in 
many  statutes,  and  the  construction  put  upon  them  in  cases  which 
define  and  illustrate  this  subject.  With  some  showing  of  varia- 
tion and  tendency  to  get  away  from  the  severity  and  narrowness 
of  the  rule  in  its  application  to  cases  of  peculiar  hardship,  there 
have  been  a  pretty  steadfast  agreement  and  adherence  to  the  defi- 
nition of  the  term  "  cruelty,"  as  a  ground  for  judicial  separation 
found  in  the  older  cases. 

The  case  of  Close  v.  Close,  10  C.  E.  Or.  526,  in  this  court, 
clearly  established  the  rule  that  extreme  cruelty,  as  used  in  our 
statute,  may  be  directed  either  to  the  safety  of  the  person  or  to 
the  health  of  the  aggrieved  party,  and  it  is  not  necessary  that  it 
be  actually  inflicted,  it  is  sufficient  if  it  be  reasonably  appre- 
iicnded  ;  that  no  rigid  rule  can  be  prescribed  to  define  it,  and  each 
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case  as  it  arises  must  be  determined  by  the  soimd  discretion  of 
the  court,  according  to  the  circumstances  which  attend  it.  The 
earlier  cases  in  our  court  are  there  cited  and  the  weig-ht  of  au- 
thority  considered  and  decided,  Vice-Chancellor  Van  Fleet,  in 
Black  V.  Black,  3  Stew.  Eq.  215,  321,  follows  this  case,  and  vig- 
orously states  the  rule  of  legal  cruelty  in  its  application  to  the 
facts  of  the  case  in  hand. 

When  the  present  case  was  before  the  chancellor,  in  the  appli- 
cation for  alimony  and  expenses  of  the  suit,  in  examining  the 
right  to  such  relief  he  considered  the  case  made  in  the  bill,  and 
gave  his  views  upon  it  as  determining  the  action  to  be  taken  by 
iiim.  Assuming  the  charges  therein  contained  to  be  true,  and 
legally  proved,  his  opinion  is  so  carefully  and  exactly  expressed 
that  I  would  wish  neither  to  qualify  nor  add  to  it.  Putting  aside 
the  many  minor  facts  of  the  case,  he  dealt  with  the  strong  pecu- 
liar feature  of  it,  and  characterized  it  and  the  treatment  that  fol- 
lowed it  as  cruelty  which  would  entitle  the  complainant  to  relief. 
There  are  many  vexatious  things  said  and  done,  which  appear  in 
the  proofs,  that  are  of  little  weight  and  hardly  relevant,  except 
as  they  portray  the  disposition  of  the  defendant,  and  the  charac- 
ter of  the  infirmity  which  he  now  invokes  for  his  justification. 
These  will  be  found  in  the  opinion  of  the  vice-chancellor,  so  far 
as  he  thought  necessary  to  repeat  them.  If  this  wife  had  been 
troubled  with  mere  suspicions  of  criminality  by  her  husband's  at- 
tentions to  others,  and  her  feelings  wounded  or  jealously  excited 
thereby ;  if  he  had  treated  their  son  in  his  childhood  and  man- 
hood with  petulance  or  passion  and  sent  him  from  home,  not  be- 
cause he  was  unruly,  spoiled,  false  and  disobedient,  as  he  alleges, 
but  from  caprice  and  without  regard  to  her  affection  for  their 
only  child ;  if  he  had  accused  her  of  falsehood  because  she  did 
not  return  home  at  the  appointed  times,  was  mean  in  reftising 
her  money  when  she  asked  for  or  needed  it,  and  wished  her  to 
pay  her  personal  expenses  with  the  income  or  principal  of  about 
$3,000,  received  from  her  father^s  estate,  which  was  a  small  sum 
in  comparison  with  the  amount  of  his  property  and  receipts  from 
his  business  as  a  prosperous  jeweler ;  if  he  had  exacted  or  re- 
quired attention  and  confinement  by  reading  to  him  or  walking 
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with  him,  and  disturbed  her  by  his  restlessness,  wearied  her  by 
needful  watching  and  care  of  him  through  the  nights,  or  by 
other  acts  of  like  significance  given  in  detail  in  the  evidence — 
these  would  all  be  classed  with  the  petty  vexations  and  trials  in- 
cident to  the  lives  of  many  married  women,  often  hard  to  bear, 
but  for  which  the  law  affords  no  relief  The  essential  points  of 
legal  cruelty  which  will  justify  a  separation,  are  found  in  none 
or  all  of  these  facts  combined.  They  had  lived  together  as  man 
and  wife  from  November  7th,  1854,  and  might  have  continued 
to  do  so  while  they  lived  if  nothing  more  had  occurred.  But  on 
or  about  July  18th,  1880,  he  charged  his  wife  with  incest  and 
criminal  intimacy  witli  their  son,  who  was  at  that  time  living  at 
home,  was  his  father's  partner  in  business  and  about  twenty-six 
years  of  age.     She  testiiies — 

"  That  about  two  o'clock  in  the  night  he  got  up  and  dressed,  and  went  about 
a  block  from  the  house,  he  said,  for  the  purpose  of  getting  a  drink  of  water ; 
he  returned,  undressed  and  went  to  bed ;  immediately  after  retiring  to  bed,  he 
rose  partly  up,  held  me  firmly,  taking  me  by  the  shoulders,  and,  with  a  very 
excited  look,  said :  '  How  long  has  this  been  going  on  ? '  I  said  '  Richard,  I 
don't  know  what  you  mean  ; '  he  said  '  Yes  you  do,  and  forgive  you  I  cannot, 
if  for  life  or  death ; '  he  said  '  When  I  wrote  you  that  letter  things  looked 
just  like  midnight  darkness ;  I  tell  you  I  never  will  be  well  while  Kendall 
[the  son]  remains  at  home ;  he  must  go  to  California,  and  you  must  tell  him 
to  do  so ; '  I  was  greatly  alarmed,  and  went  to  the  door  and  called  our  son ; 
he  went  to  Kendall's  room  and  bolted  the  door,  sat  down  by  his  bed,  and 
asked  him,  '  How  long  has  this  thing  been  going  on  ? '  and  he  said  to  him 
that  he  did  not  know  what  he  meant ;  he  said  '  You  know  what  T  mean ; ' 
Kendall  replied  that  he  did  not ;  shortly  afterwards  he  unbolted  the  door  and 
went  down  stairs." 

The  wife  says  that  on  his  return  to  their  room  he  told  her  why 
he  said  that.     He  said : 

"  That  the  night  Kendall  came  from  Monmouth  Beach,  it  was  the  8th  of 
July,  that  Kendall  came  to  my  room  and  locked  the  door,  and  he  said  there 
must  be  wrong-doing — improper  relations — or  the  door  would  never  be  locked  ; 
I  tried  to  reason  with  him,  and  remove  his  unfounded  suspicions,  but  I  utterly 
failed ;  I  told  him  that  I  was  very  glad  that  I  could  recall  the  circumstances, 
and  I  told  him  that  night  that  we  had  received  a  letter  from  our  sister-ia  law 
— Mr.  Smith's  sister-in-law;  it  was  a  family  letter,  and  we  had  read  it,  and  a 


13  Stew.]  NOVEMBER  TERM,  1885.  697 

Smith  V.  Smith. 

portion  of  it  was  addressed  to  Kendall;  I  told  him  Kendall  had  not  had  an 
opportunity  of  reading  it,  and  I  wanted  him  to  read  it  that  night,  and  he  waa 
at  the  bureau  reading  the  letter ;  at  the  extreme  end  of  the  hall  the  window 
was  up,  and  there  was  a  circulation  of  air  which  made  the  door  swing  back- 
wards and  forwards ;  at  first  I  closed  the  door,  but  the  catch  was  out  of  order,. 
and  it  would  not  remain  closed,  and  then  I  locked  it,  only  in  consideration  of 
Mr.  Smith,  for  I  was  anxious  to  keep  him  asleep,  and  supposed  he  had  re- 
tired." 

But  Mr.  Smith  was  watching  outside  the  door,  as  he  afterwards 
told  her.  He  said  he  did  not  believe  her.  The  son  corroborates 
her  statement  of  the  occasion  for  this  charge.  On  the  next 
J,  morning  he  met  his  son  in  the  sitting-room,  and  requested  him  to 
I  settle  up  the  accounts  in  the  store,  as  he  wished  him  to  go  to 
California.  He  refused  to  go,  and  was  upbraided  for  changing 
his  mind  after  he  had  promised  to  go.  At  that  meeting  the 
father  charged  the  son  with  being  in  his  mother's  room,  and  that 
criminal  intercourse  had  taken  place.  He  says  he  indignantly 
denied  it,  and  told  him  that  if  any  other  man  had  said  that  to 
him  he  would  not  have  given  him  time  to  draw  another  breath. 
Within  about  ten  days  after,  Mrs.  May,  a  sister  of  Mrs.  Smithy 
and  her  son  came  to  visit  them.  At  the  table,  in  their  presence, 
Mr.  Smith  commanded  his  son  not  to  look  at  his  mother ;  he  said 
they  were  lover's  glances,  and  he  would  not  have  them.  He 
made  the  same  vile  charge  to  the  sister,  in  effect,  by  asking  her 
what  she  thought  of  the  conduct  of  a  mother  and  her  son  locked 
in  the  same  room  together. 

This  accusation  is  expressly  charged  in  the  bill,  is  answered 
and  not  denied  in  the  defendant's  answer,  but  there  repeated,  as 
his  honest  belief  at  the  time,  and  it  does  not  appear  that  he  has 
changed  it.  It  is  proved  by  the  testimony  of  Mrs.  Smith,  her 
son  Kendall,  Mrs.  May,  and  Frank  J.  May,  her  son,  in  part. 
It  stands,  therefore,  without  contradiction.  In  Bray  v.  Bray,  1 
Haxjg.  163,  Sir  John  Nicholl  said,  in  a  case  where  a  man  accused 
his  wife  of  incest  with  her  uncle,  and  having  a  child  by  him, 
when  the  charge  was  admitted  by  him  on  an  examination  in 
court,  that  "  it  is  not  possible  to  conceive  cruelty  of  a  more  griev- 
ous character  (except,  perhaps,  great  personal  violence)  than  the 
accusation  made  by  this  husband  against  his  wife."     It  may  not 
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be  within  the  legal  definition  of  cruelty,  as  given  in  the  fore- 
going cases,  and  it  is  not  necessary  so  to  hold  in  this  case,  for 
this  charge  was  followed  by  personal  violence  to  the  wife.  On 
the  day  when  Mrs.  May  and  her  son  were  at  dinner  with  them, 
when  Mr.  and  IVIrs.  Smith  accompanied  them  to  the  door,  Mr. 
Smith  seized  his  wife  by  the  shoulders  and  pushed  her  forcibly 
into  the  room,  charging  her  with  looking  out  of  the  window  at 
Kendall.  She  says  he  used  force  enough  to  throw  her  to  the 
other  side  of  the  room.  On  August  4th,  when  in  his  room  dress- 
ing, Kendall  says  he  heard  a  loud  outcry  down  stairs ;  he  went 
down ;  his  mother  and  father  were  in  the  hall  between  the  bed- 
room and  the  parlor.  His  mother  said  his  father  had  struck  her ; 
he  denied  it,  and  ordered  him  up  stairs,  and  he  went,  when  his 
mother  wished  him  to.  She  says  Mr.  Smith  came  in  and  heard 
her  speaking  to  her  son,  who  was  on  the  third  floor,  while  she 
was  on  the  second,  at  the  foot  of  the  stairs.  He  came  up  with  a 
bound — 

"  And  with  both  of  his  open  hands  struck  me  forcibly  right  upon  my  shoul- 
ders, so  that  I  was  lame  for  several  days,  and  it  prostrated  me  on  the  bed  ;  he 
said  '  How  dare  you  speak  to  Kendall  ?'  then  he  took  hold  of  me,  and  I  cried 
out  with  alarm,  so  loudly  that  I  brought  my  son  from  the  third  story ;  I  was 
very  much  frightened,  and  I  tried  to  get  out  of  my  room  ;  he  took  me  by  the 
shoulders  forcibly  and  pushed  me  back,  but  I  succeeded  in  getting  out,  and 
when  my  son  came  down  he  asked  me  what  was  the  matter." 

The  father  says  that  he  only  pushed  her,  and  did  not  hurt  her  ; 
that  she  lost  her  balance  and  went  on  the  bed ;  that  he  afterwards 
kissed  her,  and  he  heard  nothing  more  of  it  until  it  was  charged 
in  this  bill  of  complaint. 

These  two  acts  of  violence,  although  not  very  hurtful,  and  not 
of  much  weight  in  themselves,  yet  taken  in  connection  with  the 
foul  charge  he  had  made,  and  the  evident  malice  he  was  bearing 
against  her  and  their  son,  assume  the  proportions  of  legal  cruelty. 
This  accusation  and  these  acts  of  violence  for  such  a  cause,  are 
harder  for  a  faithful,  virtuous  and  devoted  wife  to  bear  than  the 
cursing  and  abuse  of  a  rude  or  drunken  husband,  excited  by  vio- 
lent passion,  though  accompanied  by  blows  on  the  body,  which 
inflict  only  external  wounds.     These  are  frequent  grounds  for 
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divorce,  why  not  the  other?     Thomas  v.  Thomas,  5  C.  E.  Gr. 
97;  Kennedy  v.  Kennedy,  73  N.  Y.  369. 

After  this,  she  says  he  watched  her  persistently  from  morning 
to  night. 

"  He  never  allowed  me  to  go  on  the  street ;  he  never  permitted  me  to  leave 
mv  room  alone ;  he  would  stand  with  his  hand  on  the  door-knob,  as  I  was 
finishing  my  toilet  in  the  morning,  and  wait  until  I  passed  out  of  the  door." 

He  went  into  her  room  when  she  was  bathing,  and  says  he  saw 
no  bruises  on  her  body.  He  insulted  her  daily  by  such  constant 
and  indelicate  watching.  He  took  the  fastenings  off  the  base- 
ment door  and  windows ;  other  fastenings  were  changed,  and  the 
door  and  stairs  leading  to  the  roof  were  altered  so  that  a  person 
could  go  on  the  roof  No  explanation  was  given  her  of  these  acts. 
She  was  ordered  by  him  to  go  up  in  the  third  story  to  sleep  alone. 
She  says  she  thought  the  fastenings  were  arranged  so  that  some 
one  could  enter  the  house,  and  was  afraid  to  go  up  stairs.  He 
went  out  in  the  night  to  get  a  drink,  as  he  alleges,  and  into  the 
basement,  leaving  her  in  her  bed,  awake  and  frightened. 

On  August  27th  he  ordered  the  son  to  leave  and  find  another 
place.  She  testifies  that  the  servant  would  not  remain  if  Ken- 
dall left,  and  she  was  afraid  to  remain  alone.  She  feared  bodily 
harm,  and  had  feared  it  for  some  time,  and  could  bear  the  strain 
no  longer.  She  went  on  that  day  to  her  sister's,  in  Paterson, 
where  she  has  since  remained. 

Added  to  these  circumstances,  we  have  the  further  facts  that 
in  January,  1879,  he  had  gone  to  Boston  under  great  excitement 
about  an  election  for  directors  of  a  bank  in  Newark,  in  which 
he  was  interested ;  that  he  had  jumped  from  the  window  into 
the  street  and  had  thrown  himself  in  the  water  of  the  bay,  where 
he  was  rescued  nearly  drowned ;  that  he  was  taken  to  a  hospital, 
where  his  wife  and  son,  summoned  by  telegram,  found  him  ; 
that  he  resisted  their  bringing  him  home,  struck  his  son  in  the 
face  at  the  depot,  and  threatened  that  they  would  rue  the  day 
when  they  took  him  home  against  his  will,  and  that  he  would 
never  forget  it  as  long  as  he  lived.  He  was  taken  to  the  asylum 
for  treatment,  under  the  advice  of  Dr.  Dougherty,  though  his 
wife  wished  to  keep  him  at  home,  and  only  yielded  to  the  earnest 
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opinion  of  the  physician,  that  he  could  be  better  cared  for  at  the 
asylum,  until  he  recovered  from  his  excited  condition.  He 
blamed  her  and  his  son  for  permitting  him  to  be  taken  there, 
and  charged  them  with  doing  it.  On  his  return  home,  he  in- 
quired for  his  revolver,  and  always  kept  it  in  his  room.  In 
July,  1880,  while  he  and  his  wife  were  at  Long  Branch,  occupy- 
ing communicating  rooms,  he  alarmed  her.     She  says : 

"  He  seemed  to  be  very  nervous  and  restless,  and  I  would  find  him  walking 
in  his  room  in  the  middle  of  the  night,  and  I  think  it  was  the  first  night  I 
was  there,  I  found  him  leaning  over  me,  looking  peculiar — bending  over  my 
bed  ;  as  near  as  I  can  tell,  it  was  twelve  o'clock  at  night,  and  so  he  continued 
to  walk  back  and  forth  for  several  nights." 

She  says  he  had  a  very  peculiar  and  unnatural  expression, 
very  alarming,  and  she  was  very  much  alarmed;  and  further, 
that  after  she  returned  home,  and  from  the  16th  of  July  until 
she  left,  on  August  27th — 

"  I  slept  very  little ;  I  was  kept  in  a  state  of  alarm  and  anxiety  all  the  time 
by  watching  and  caring  for  Mr.  Smith." 

Notwithstanding  all  that  had  happened,  she  went  back  to  him 
on  August  30th,  to  make  some  arrangement  to  return  and 
.  remain  at  home,  if  he  would  provide  for  her  safety.  He  would 
have  no  sei'vant,  not  the  former  servant,  nor  Kendall.  He  said 
if  she  returned,  they  should  occupy  separate  rooms ;  he  gave  her 
no  dinner,  and  refused  to  give  her  any  money. 

His  answer  to  all  these  charges,  through  his  counsel,  is,  that 
he  is  under  an  insane  delusion  about  his  wife  and  his  son  ;  that 
he  is  mentally  excitable,  of  weak  physical  health  ;  that  his  wile 
never  was  in  danger  from  him,  nor  did  she  fear  him  or  have  any 
reasonable  grounds  to  fear ;  that  she  prefers  her  son  to  her  hus- 
band, and  has  provided  him  with  money,  to  become  a  rival  to 
his  father  in  business.  As  to  her  fear  of  him,  this  is  opposed 
by  her  evidence,  for  she  testifies  that  she  was  alarmed  while  with 
him,  and  afraid  to  live  with  him  alone,  without  some  one  to  protect 
her.  She  offered  to  return  to  him,  if  the  servant  whom  she  had 
had  at  the  time  she  left,  could  be  with  her,  without  Kendall,  but 
iie  refused.     If  she  did  not  fear  him  while  she  remained  with 
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him,  and  was  even  willing  to  return  to  him,  she  showed,  in  my 
judgment,  more  devotion  and  courage  than  discretion,  and  if 
this  court  should  say  it  is  still  her  duty  to  go  back  and  live 
alone  with  him,  it  could  not  be  without  the  reasonable  apprehen- 
sion that  she  might  be  injured ;  and  whether  she  suffered  bodily 
harm  from  his  insane  delusion,  hatred  or  mental  excitability,  the 
effect  to  her  would  be  the  same.  His  foul  suspicion,  which  con- 
tinues, would  be  both  an  insult  and  a  menace  to  her,  so  long  as 
she  remained  with  him,  and  within  his  power  to  hurt  her.  He 
is  not  wholly  insane,  according  to  the  evidence.  His  is  not  a 
case  of  dementia,  for  which  he  is  not  responsible.  In  1880, 
from  April  to  July,  just  before  he  made  this  charge,  he  went 
alone  to  Europe,  and  he  has  always  transacted  his  business  with 
more  than  ordinary  prudence  and  ability.  His  answers  on  the 
witness-stand  in  this  case  do  not  indicate  a  want  of  intelligence 
as  to  his  interests,  or  his  position,  except  in  the  case  of  his 
charges  against  his  wife  and  son  of  criminality ;  but  they  show 
his  willfulness,  to  which  he  evidently  thinks  Iv*-^  wife  and  son 
must  always  submit  themselves. 

In  Hall  V.  Hall,  3  Sw.  <&  Tr.  34.7,  the  ordin.  y  said:  "The 
sources  of  the  husband's  conduct  are  for  the  mo^i  part  immate- 
rial. Thus  I  have  no  doubt  that  cruelty  does  not  (ease  to  be  a 
cause  of  suit  if  it  proceed  from  '  violent  or  disorderly  affections,' 
as  is  said  in  one  case ;  or  from  '  violence  of  disposition,  want  of 
moral  control,  or  eccentricity,'  as  said  in  another  ;  or  from  '  lia- 
bility to  become  excited  in  controversy,'  in  the  language  of  a 
third ;  but  madness,  dementia,  positive  disease  of  the  mind — this 
15  quite  another  matter.  An  insane  man  is  like  enough  to  be 
dangerous  to  his  wife's  personal  safety,  but  the  remedy  lies  in  the 
restraint  of  the  husband,  not  the  release  of  the  wife."  I  think 
the  chancellor  was  right  in  this  case  {6  Stew.  Eq.  461)  when  he  said 
a  distinction  is  to  be  made  between  a  case  of  insane  delusion,  such 
as  this  is  alleged  to  be,  and  a  case  where  the  husband  is  shown 
to  be  insane  generally.  In  the  latter  case  the  wife  may  obtain 
protection  through  appropriate  proceedings  to  cause  her  husband 
to  be  declared  a  lunatic.  But  how  can  this  wife  restrain  her  hus- 
band so  that  his  delusion,  suspicion  or  hatred  of  his  son,  and  of 
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her  also,  shall  work  her  no  harm  ?  Or  who  will  say  that  there 
is  not  a  reasonable  apprehension  that  he  may  do  her  bodily  injury 
if  she  shall  return  to  him,  as  he  demands,  alone  ?  If  this  be  her 
position,  then  she  is  entitled  to  the  protection  of  the  court  and  a 
judicial  separation  should  be  allowed  her.  As  he  has  shown  no 
sign  of  relenting  or  improvement  in  his  feelings  towards  her  from 
the  time  he  made  his  accusation  against  her,  the  divorce  from  bed 
and  board  should  be  perpetual. 

The  costs  of  the  complainant  in  this  court,  and  a  counsel  fee 
of  S300,  will  be  allowed,  and  the  costs  and  allowance  for  counsel 
below  affirmed.  The  case  will  be  remitted  to  the  chancellor,  that 
it  may  be  proceeded  in  and  alimony  determined,  by  reference  or 
otherwise,  according  to  the  practice  of  the  court. 

The  decree  will  be  reversed. 

Decree  unanimously  reversed.* 


Ellis  K.  Powers,  appellant. 


V. 


John  M.  Canda,  respondent. 

An  injunction  will  not  be  granted  to  restrain  the  holder  of  a  legal  title  to 
land  from  proceeding  at  law  to  recover  possession,  when  an  apparently  equi- 
table title  was  passed  in  fraud  of  creditors,  and  the  complainant  who  claims 
under  it  have  knowledge  of  and  participated  in  the  fraud. 

*  Note. — Whether  publicly  and  falsely  charging  a  wife  with  adultery  or 
incest  is  cruelty  justifying  a  divorce,  Famltahi  v.  Farnham,  73  III.  497  ;  Smith 
V.  Smith,  8  Oreg.  100;  Wheeler  v.  Wheeler,  53  Iowa  511,  36  Am.  Rep.  2^0; 
Qraji  v.  Grajl,  76  hid.  136  ;  Palmer  v.  Palmer,  45  Mich.  150  ;  Myrick  v.  Myrick, 
€7  Ga.  771;  Ca«s  v.  Casii,  34  La.  Ann.  135;  Ward  v.  Ward,  103  III.  477; 
Whitm.ore  v.  Whitmore,  49  Mich.  417 ;  McMahan  v.  McMahan,  9  Oreg.  525 ; 
I)e  Meli  v.  De  Melt,  67  How.  Pr.  20 ;  Jones  v.  Jones,  60  Tex.  451 ;  Carpenter  v. 
Carpenter,  30  Kan.  712,  46  Am.  Rep.  408 ;  Thomas  v.  Thomas,  2  Coldw.  123; 
Folmar  v.  Folmar,  69  Ala.  84. 

As  to  a  false  charge  of  insanity,  see  Osterkout  v.  Osterhout,  30  Kan.  746. — 
Rep. 
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On  appeal  from  decree  of  the  chancellor,  whose  opinion  is  re- 
ported in  Canda  v.  Powers,  11  Stew.  Eq.  ^IS. 

Mr.  John  lAnn,  for  appellant. 

Mr.  H.  M.  Barrett  and  Mr.  John  R.  Emery,  for  respondent. 

Bill  is  filed  by  Canda,  the  owner  of  the  equitable  title  to  lands 
(a  farm  in  Middlesex  and  Somerset  counties),  against  defendant, 
Powers,  the  holder  of  the  legal  title,  to  have  the  legal  titio  de- 
clared invalid,  and  suits  in  ejectment  which  have  been  brought 
by  defendant  against  the  tenant  of  complainant  in  possession  of 
the  premises  to  recover  the  possession,  perpetually  enjoined.  The 
general  ground  upon  which  the  relief  is  claimed  is,  that  defend- 
ant had  notice  of  complainant's  equitable  title. 

The  plaintiff  's  equitable  title  was  derived  by  conveyances  of 
the  premises  from  William  Allen  and  wife,  dated  August  4th, 
1880. 

These  are  in  due  form  to  pass  the  legal  and  equitable  title  of 
Allen  and  his  wife,  but  Allen  and  his  wife's  title  is  derived  by 
deeds  for  the  premises  from  Mrs.  Emma  A.  Totten,  wife  of  John 
Totten,  dated  January  11th,  1879,  which  are  defective  because 
executed  only  by  the  wife.  Mrs.  Totteu's  legal  and  equitable 
title  to  the  premises  on  January  11th,  1879,  is  not  questioned, 
she  having  received  it  from  Aitken,  a  former  owner  of  the  prem- 
ises. At  the  time  of  conveyance  to  complainant,  the  defect  in 
Allen's  legal  title  was  not  known  to  either  himself  or  Allen,  and 
he  purchased  of  Allen,  as  he  supposed,  a  good  title  to  the  premises. 

The  defendant's  legal  title  is  derived  by  purchase  at  sheriff^'s 
sales  in  February  and  March,  1881,  under  executions  issued  on  a 
judgment  obtained  by  defendant  in  the  supreme  court,  on  Feb- 
ruary 24th,  1880,  against  John  Totten  and  Emma  A.,  his  wife, 
in  a  suit  commenced  by  attachment  issued  January  12th,  1879, 
under  which  the  right,  title  and  interest  of  Totten  and  his  wife 
were  attached.  Mrs.  Totten  entered  an  appearance  in  the  suit 
and  the  case  was  tried  at  December  term,  1879,  of  the  Middle- 
sex circuit. 

The  complainant  claims  that  the  defendant's  writ  of  attachment 
was  issued  subsequent  to  the  executiou  of  the  deed  from  Mrs. 
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Totten  to  Allen  and  wife,  and  that  before  the  recovery  of  his 
judgment,  defendant  had  notice  of  Allen's  and  complainant's 
purchase.  The  defendant  sets  up  in  his  answer  three  defences, 
viz.,  (1)  that  the  deed  to  Allen  was  not  executed  till  after  the 
writ  of  attachment  was  issued,  and  was  fraudulently  antedated  ; 
(2)  that  he  received  no  notice  of  complainant's  or  Allen's  title 
until  after  the  recovery  of  his  judgment,  and  (3)  that  all  the 
deeds,  those  to  Canda  as  well  as  Allen  and  wife,  were  made  with 
intent  to  defraud  the  creditors  of  Mrs.  Totten,  and  are  fraudu- 
lent and  void  as  against  defendant. 

As  against  Totten  and  wife  the  legal  title  of  complainant  was 
perfected  by  their  new  deeds  directly  to  him,  made  on  April 
30th,  1881,  after  discovery  of  the  defect,  and  the  question  as  to 
complainant's  rights  relates  only  to  their  priority  over  those  of 
the  defendant. 

I.  It  was  the  intention  of  the  parties  (Canda,  and  Allen  and 
wife)  that  Canda  was  to  receive  a  good  title,  and  the  defect  in 
the  legal  title  of  Allen  was  the  result  of  mistake  as  to  the  New 
Jersey  law,  upon  the  part  of  the  New  York  solicitor  who  pre- 
pared the  deeds. 

II.  The  defendant's  title,  under  the  attachment  (and  so  far  as 
the  same  depends  upon  the  seizure  under  that  writ),  is  subject 
to  all  prior  conveyances,  either  legal  or  equitable.  Rev.  "  At- 
taehment"  p.  4^  ^  18 ;  Campion  v.  Kille,  1  llcCart  23 If.;  8.  C. 
on  appeal,  2  McCart.  4-'^'6,  500 — deciding  that  priority  over 
unrecorded  mortgages  is  not  given  to  attachments. 

III.  As  to  his  claim  set  up  by  defendant  that  the  attachment 
was  issued  before  the  deed  to  Allen,  which  defendant  alleges  to 
have  been  fraudulently  antedated,  he  offers  no  proof  whatever, 
and  it  is  completely  disproved  by  complainant's  witnesses,  which 
confirm  the  evidence  of  the  certificate  of  acknowledgment. 

There  is  no  pretence  or  claim  that  Canda  knew  of  any  fraud 
or  error  in  the  date  of  the  deed,  or  of  the  acknowledgment,  and, 
therefore,  as  to  him,  the  date  of  the  acknowledgment,  as  shown 
by  the  certificate,  could  not  be  contradicted,  even  by  the  officer 
or  the  parties  themselves.     See  Homceopaikie  Ins.  Co.  v.  Mar- 
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shaM,  5  Stew  Eq.  103  (Chancellor  Runyon,  1880),  where  it  was 
held  that,  as  against  a  bona  fide  purchaser,  a  married  woman 
could  not  contradict  the  certificate  of  the  officer  as  to  her  ac- 
quaintance with  the  contents  of  the  deed. 

IV.  Defendant's  legal  title,  as  resting  upon  his  judgment,  is 
subject  to  complainant's  equitable  title,  because  he  had  notice  of 
it  before  the  recovery  of  the  judgment. 

As  to  effect  of  notice.  A  person  acquiring  the  legal  title  \rith 
notice  of  prior  equitable  title  or  rights,  holds  subject  to  them 
and  in  trust  for  the  person  equitably  entitled.  Gale  v.  Morris, 
2  Stew.  Eq.  222;  S.  C,  3  Stew.  Eq.  285;  Condit  v.  Wilson,  9 
Stew.  Eq.  371,  372. 

Defence  of  want  of  notice  failing,  complainant  is  entitled  to 
decree  for  relief  asked,  unless  the  defendant  makes  out  to  the 
satisfaction  of  the  court  the  other  defences  set  up  in  his  answer, 
that  the  conveyances  to  Allen  and  his  wife  and  to  Cauda,  were 
both  fraudulent  and  void  as  against  him.  On  this  point  and  as 
to  the  legal  position  which  defendant  assumes  by  this  claim,  I 
submit, 

V.  That  to  sustain  his  legal  title  on  this  ground,  it  will  be 
necessary  for  the  defendant  to  establish  his  case  as  to  both  sets 
of  deeds,  those  to  Canda  as  well  as  to  Allen  and  wife,  for  if 
Canda  purchased,  in  good  faith,  Allen's  title  (legal  or  equitable), 
he  cannot  be  affecfed  by  any  fraud  in  the  deed  from  Mrs.  Totten 
to  his  grantors,  and  must  prevail  over  defendant's  title.  Phelps 
v.  Morrison,  10  C.  E.  Gr.  638,  decides  this  precise  point,  and  is 
followed  in  De  Witt  v.  Van  Sickle,  2  Stew.  Eq.  209,  214, ;  Gales 
V.  Morris,  Id.  222,  22^. 

As  to  a  further  burden  on  defendant  in  relation  to  his  proofe,  it 
being  shown  that  both  sets  of  conveyances  were  made  upon 
valuable  consideration,  an  intent  to  defraud  Mrs.  Totten's  credit- 
ors, on  the  part  of  both  Canda  and  Allen,  must  be  made  to 
appear.  Haston  v.  Castner,  4-  Stew.  Eq.  697,  705 ;  Chief-Jus- 
tice Beasley  (Ct.  Err.  and  App.)  states  the  rule. 

VI.  As  to  the  deed  from  Allen  and  wife  to  Canda,  defendant 
offers  no  proof  to  attack  it,  and  in  point  of  fact  it  was  proved 
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beyond  dispute  a  fair  and  boTia  fide  purchase  for  a  valuable 
consideration. 

The  consideration  for  it  was  the  release  and  discharge  of 
Allen  from  liability  on  three  of  his  notes  held  by  Canda,  taken 
in  payment  on  account  of  a  debt  bona  fide  owing  from  Mrs. 
Totten  to  Canda  for  building-materials  sold.  Allen,  being 
pressed  for  payment  by  suit  and  otherwise,  and  being  unable  to 
pay,  and  having  no  other  property,  turned  over  the  farm  and  stock 
in  full  payment  and  discharge  of  the  notes.  This  is,  in  law,  a 
sufficient  consideration  to  constitute  a  bona  fide  purchase.  Trap- 
hagen  v.  Hand,  9  Stew.  Eq.  384,  ^^^  cases  cited. 

VII.  That  the  deed  to  Allen  and  his  wife  was  upon  a  valua- 
ble consideration,  has  not  been  shown  to  be  fraudulent,  but,  on 
f,he  contrary,  was  a  bona  fide  purchase,  made  without  any  inten- 
tion of  defrauding  defendant  or  any  of  Mrs.  Totten's  creditors. 

The  opinion  of  the  court  was  delivered  by 

SCUDDER,  J. 

This  bill  was  filed  for  relief,  and  for  an  injunction  to  restrain 
the  defendant  from  proceeding  in  an  ejectment  suit  in  the  su- 
preme court  against  one  John  Brown,  a  tenant  of  Canda,  to  re- 
cover possession  of  the  Smock  farm,  containing  about  one  hun- 
dred and  sixty  acres,  lying  in  the  counties  of  Middlesex  and 
Somerset.  The  title  under  which  both  the  parties  claimed  was 
derived  from  Jane  Aitken,  who,  with  her  husband,  conveyed  the 
same  to  Emma  A.  Totten  by  deed  dated  January  2d,  1879. 

Emma  A.  Totten  executed  two  deeds  to  William  Allen  and 
Sarah  E.  Allen,  his  wife,  and  her  daughter,  dated  January  11th, 
1879.  They  were  recorded  January  25th,  1879,  in  the  respect- 
ive counties.  John  Totten,  the  husband  of  Emma  A.  Totten, 
did  not  join  in  the  execution  of  these  conveyances.  William 
Allen  and  Sarah  E.  Allen,  by  deeds  duly  executed,  conveyed  the 
same  premises  to  the  complainant,  Canda.  These  deeds  were 
dated  August  4th,  1880. 

The  defendant,  Ellis  K.  Powers,  derives  his  title  from  a  writ 
of  attachment  in  the  supreme  court,  issued  January  12th,  1879, 
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against  Emma  A.  Totten  and  John  Totten,  her  husband,  which 
was  levied  on  the  farm,  stock  and  goods  thereon.  She  appeared 
and  defended  the  suit,  and  judgment  was  obtained  against  her  on 
February  24th,  1880,  for  $2,903.93.  Under  executions  issued 
on  this  judgment  to  the  sheriffs  of  Middlesex  and  of  Somerset 
respectively,  the  property  attached  was  sold,  and  the  defend- 
ant in  this  action,  Ellis  K.  Powers,  became  the  purchaser  and 
took  title  under  deeds  dated  March  22d,  1881,  and  February 
26th,  1881,  from  said  sheriffs.  The  defendant  was  notified 
before  his  purchase  at  said  sales  of  the  title  claimed  by  the  com- 
plainant, Canda,  and  bought  with  such  knowledge.  The  bill  was 
filed  in  the  court  of  chancery  because  the  two  deeds  by  Emma 
A.  Totten  to  William  Alleu  and  Sarah  E.  Allen,  his  wife,  were 
defective  in  execution,  her  husband,  John  Totten,  not  having 
joined  her  in  making  them,  and  the  acknowledgment  of  one 
deed  was  imperfect.  It  was  charged  in  the  bill  that  by  reason 
of  these  defects  Allen  and  his  wife  took  only  an  equitable  title  to 
the  lands  described  therein.  The  parties  to  these  deeds  resided 
in  the  state  of  New  York,  and  the  conveyances  were  made,  as  it 
is  alleged,  according  to  the  laws  of  that  state,  which  they  sup- 
posed were  also  applicable  in  this  state.  John  Totten  testifies 
that  he  was  present  and  ready  to  join  his  wife  in  making  the 
conveyances  but  was  informed  that  it  was  unnecessary. 

By  deeds  dated  April  30th,  1881,  John  Totten,  and  Emma  A., 
his  wife,  conveyed  the  lands,  in  due  form,  to  John  M.  Canda, 
with  the  intention  to  perfect  his  title.  These  last-named  convey- 
ances being  subsequent  to  the  sheriff's  deeds  to  the  defendant, 
PoNvers,  he  asserts  that  they  are  of  no  legal  effect  as  to  him.  As 
to  the  prior  deeds  by  Emma  A.  Totten  to  Allen  and  his  wife,  and 
from  Allen  and  wife  to  the  complainant,  Canda,  he  charges  that 
they  were  fraudulent,  and  conveyed  no  title  as  against  him  as 
creditor  of  Emma  A.  Totten,  whose  debt  was  existing  at  the 
time  of  these  conveyances. 

The  issue  thus  made  is  merely  one  of  fact.  Were  the  several 
deeds  by  which  it  is  claimed  the  title  passed  from  Emma  A. 
Totten  to  Canda,  fraudulent  in  fact,  and  did  he  take  it  not  as  a 
bona  fide  purchaser,  but  with  knowledge  of  such  fraud  ?     If  he 
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did,  then  they  conveyed  to  him  neither  a  legal  nor  equitable  title 
against  this  defendant,  who  should  not  be  restrained,  by  injunc- 
tion, from  proceeding  with  his  action  of  ejectment  to  obtain 
possession  of  the  lands  and  premises  described  in  his  deeds.  If 
he  bought  in  good  faith,  then  his  title,  though  informal,  will  be 
prior  and  good  in  equity  against  the  defendant,  and  he  will  be 
entitled  to  the  relief  prayed,  and  an  injunction  to  restrain  the 
action  at  law  for  possession.  I  will  refer  to  only  a  few  of  the 
facts  appearing  in  the  pleadings  and  proofs,  which,  in  my  judg- 
ment, determine  this  question.  The  deeds  from  Emma  A.  Totten 
to  Allen  and  wife,  the  latter  being  the  daughter  of  Mrs.  Totten, 
are  dated  January  11th,  1879,  the  day  before  Powers  issued  his 
attachment.  They  purport  to  be  acknowledged  on  the  same 
day,  and  were  recorded  January  25th,  1879.  The  certificates  of 
the  clerk  of  the  city  and  county  of  New  York  that  the  notary 
who  took  the  acknowledgments  was  duly  qualified,  and  that  the 
deeds  were  executed  and  acknowledged  according  to  the  laws  of 
the  state  of  New  York,  are  also  dated  January  25th,  1879,  the 
date  of  recording  in  this  state.  It  is  charged  by  the  defendant. 
Powers,  that  this,  with  other  facts,  establishes  that  the  deeds  and 
acknowledgments  were  antedated,  so  as  to  appear  to  have  been 
executed  before  this  writ  of  attachment  was  issued.  But  of  this 
there  is  not  sufficient  proof,  although  the  delay  in  the  registry 
of  the  deeds,  which,  it  is  testified,  were  left  with  the  attorney  to 
be  recorded,  is  some  cause  for  suspicion  in  view  of  other  facts  in 
the  case. 

The  consideration  named  in  the  deed  for  the  lands  lying  in 
Middlesex  county  is  the  sum  of  $1,  and  they  are  conveyed 
"  subject  to  the  present  mortgages  thereon,"  without  naming  the 
amount.  The  other  deed  for  the  parcel  of  the  farm-lands  lying 
in  Somerset  county  is  for  the  consideration  of  f  1.  It  is  added 
to  the  description,  "  and  the  same  are  now  conveyed  subject  to  a 
certain  mortgage  for  $6,144,  held  by  the  New  Brunswick  Sav- 
ings Institution,  which  the  said  parties  of  the  second  part  hereby 
assume  and  agree  to  pay  as  and  for  part  of  the  consideration  of 
this  deed  hereinbefore  expressed,  together  with  all  stock,  crops 
and   implements  now  on  said  premises."     The  entire  farm   i? 
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valued  by  some  witnesses  as  worth,  at  the  time  of  transfer, 
$11,000  or  $12,000;  others  put  it  less,  and  say  it  is  not  worth 
more  than  the  encumbrance.  The  amount  of  the  mortgage  to 
the  New  Brunswick  Savings  Institution  is  incorrectly  stated,  as 
the  evidence  shows  that  it  was,  at  the  time,  $5,000.  The  prop- 
erty must  have  been  valued  by  the  parties  at  more  than  the 
amount  of  the  mortgage,  for  William  Allen  gave  three  notes  of 
$1,000  each  to  Mrs.  Totten,  bearing  the  date  of  the  conveyance, 
as  she  and  Allen  both  testify,  and  Totten  says  these  were  part 
of  the  consideration  of  the  deeds.  Besides  these,  Allen  says  he 
paid  $200  in  cash  to  Mrs.  Totten.  At  that  time  Allen  was  the 
foreman  of  a  sash,  blind  and  moulding-mill  in  the  city  of  New 
York,  with  a  moderate  salary,  and  without  the  means  to  pay 
even  one  of  these  notes.  He  says  he  relied  on  his  brother  to 
help  him,  and  he  afterwards  refused  to  do  so.  Brown,  the  de- 
fendant in  the  ejectment  suit,  was  the  tenant  under  Totten  prior 
to  the  conveyance  to  Allen  and  wife,  and  has  continued  in 
possession  since  up  to  the  present  time,  without  payment  of  rent 
to  Allen  or  anyone,  so  far  as  it  appears.  Totten  seems  to  have 
had  more  produce  off  the  farm,  and  more  control  of  it,  than  Allen, 
who  merely  went  with  Totten,  soon  after  the  conveyances  to  him 
and  his  wife,  to  the  farm,  and  there  notified  Brown,  formally, 
that  he  was  the  owner  at  the  time  of  the  transfer  by  Emma  A. 
Totten  to  Allen  and  wife.  John  Totten,  her  husband,  was 
carrying  on  the  business  of  contractor  and  builder  in  the  city  of 
New  York,  in  his  wife's  name,  and  had  been  doing  so  for  some 
time,  because,  as  he  testifies,  there  was  a  judgment  against  him, 
and  creditors  were  likely  to  press  him.  There  is  no  pretence 
that  his  wife  had  any  separate  property  or  capital,  or  took  any 
actual  part  in  the  management  of  the  business ;  her  name  was 
used  as  a  form  to  cover  the  transactions  for  the  husband's  benefit 
as  security,  and  so  the  title  of  the  farm  and  all  on  it  were  held, 
Totten's  lawyer,  who  prepared  the  deeds  to  Allen  and  wife,  and 
the  subsequent  conveyance  from  Allen  and  wife  to  Canda,  was, 
at  the  time,  conducting  proceedings  in  court  to  have  him  dis- 
charged as  a  bankrupt.  He  had  been,  for  several  years,  the 
legal  adviser  and  fiiend  of  both  Canda  and  Totten,  and  knew 
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their  business  affairs,  and  that  they  were  very  friendly,  and  had 
been  so  for  years.  Totten  had  bought  materials  for  his  business 
from  Canda,  both  in  his  own  and  his  wife's  name,  to  a  large 
amount,  and  had  transferred  mortgages  and  securities  to  him  in 
payment,  both  employing  the  same  lawyer  who  prepared  all 
these  last  papers  and  deeds  for  them. 

These  three  notes  given  by  Allen  were  assigned  to  Canda, 
on  account,  it  is  said,  of  Mrs.  Totten's  indebtedness  to  him,  and, 
being  unpaid,  he  brought  suit  on  them  against  Allen.  He  knew 
he  could  recover  nothing  of  Allen,  who  had  no  means  but  his 
salary.  In  settlement  of  this  suit,  they  testify  that  Allen  and 
his  wife  executed  the  two  deeds  to  Canda  for  this  farm :  one, 
dated  August  4th,  1880,  states  the  consideration  of  $7,000,  and 
conveys  a  part,  subject  to  the  mortgage  held  by  the  New  Bruns- 
wick Savings  Institution,  upon  which  there  was  due  and  unpaid, 
as  it  recites,  the  sum  of  $5,000|;  the  other  conveys  another  parcel 
for  the  consideration  of  $1,000,  to  be  delivered  in  building 
materials,  and  the  further  sum  of  $1.  It  does  not  appear  that 
these  building  materials  were  ever  delivered  to  Allen  or  his  wife, 
or  that  they  needed  them.  Totten  was  the  person  who  was 
engaged  in  building.  Subsequently,  on  April  30th,  1881,  Totten 
and  wife,  to  perfect  the  title,  executed  formal  deeds  to  Canda 
for  all  these  premises,  for  the  consideration  of  $1.  Except  in 
these  last  deeds,  there  is  not  a  true  and  honest  statement  of  the 
consideration  in  any  of  the  conveyances  between  these  parties, 
nor  was  anything  paid  except  the  $200,  said  to  have  been  paid 
by  Allen  to  Mrs.  Totten.  By  the  deeds  last  above  cited,  and 
the  prior  imperfect  conveyances  to  Allen  and  wife,  and  their 
defective  title  transferred  to  Canda,  it  is  claimed  he  has  both  an 
equitable  and  legal  estate,  which  is  superior  to  the  title  which 
Powers  took  for  his  judgment  debt,  with  the  sales  under  execu- 
tion and  sheriffs'  deeds  thereon.  A  careful  examination  of  the 
testimony,  with  its  inconsistency  and  contradictions  and  the  state- 
ments and  conduct  of  the  principal  witnesses  on  the  part  of  the 
complainant,  have  led  to  the  belief  that  these  deeds  are  the  cover 
by  whi'Qi  a  fraudulent  attempt  has  been  made  to  put  this  farm 
in  controversy  into  the  hands  of  Canda,  who  has  been  a  personal 
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friend  of  Totten,  and  desirous  to  serve  him,  A  fact  which  shows 
how  willing  and  accommodating  Mr.  Canda  was  in  this  transac- 
tion is,  that,  although  the  notes  from  Allen  to  Mrs.  Totten  (for 
$3,000)  were  transferred  to  him  with  her  endorsement,  and  she 
only  is  said  to  have  had  means  to  pay  them,  they  were  not  pro- 
tested to  hold  her,  nor  was  she  sued  with  Allen  when  action  was 
brought  for  their  collection.  The  suit  against  Allen  alone  was  a 
mere  feint  to  give  some  plausibility  to  the  transaction,  and 
without  any  expectation  of  recovering  the  money  from  him. 
They  say  that  protest  was  waived,  but  admit  that  she  was  not 
sued,  nor  does  it  appear  that  payment  Avas  demanded  of  her  by 
Canda  at  or  after  maturity.  Another  fact  in  the  case  is,  that 
Canda  has  never  had  any  actual  possession  of  the  farm,  nor  has 
he  made  any  agreement  with  the  tenant  for  rent  to  be  paid  him. 
Totten  appears  to  have  control  of  the  tenant  and  of  the  property, 
as  he  always  has  done.  Allen's  three  notes,  which  are  said  to 
have  been  the  consideration  for  the  farm,  still  remain  in  Canda's 
possession,  and  were  not  surrendered  when  the  conveyances  were 
made  to  him ;  he  holds  Mrs.  Totten  liable  for  his  original  claim 
against  her,  on  account,  as  surety  on  Allen's  notes,  which  he 
testifies  was  his  main  reliance  in  taking  them,  and  has  title  to 
the  farm  by  deeds  from  all  these  parties,  by  which  he  seeks  to 
keep  Totten's  creditors  at  bay.  Canda's  connection  with,  and 
knowledge  of,  all  these  transactions  and  their  purport  and  effect 
in  hindering  other  creditors,  clearly  appears  in  the  whole  case, 
and  more  particularly,  I  think,  in  the  testimony  of  Mr.  Smith, 
the  counsel  who  conducted  all  the  business  for  them,  who,  in 
describing  how  the  conveyance  was  made  to  Allen,  and  the  notes 
transferred  to  Canda,  says  : 

'  It  was  a  joint,  continuous,  connected  transaction  from  the  beginning  to  the 
end,  between  Mrs.  Totten  and  Allen,  and  Allen  and  Canda." 

The  clear,  distinct  impression  and  persuasion  made  by  the 
evidence  is  that  Mr.  Totten  managed  the  whole  matter  and  all 
the  parties  to  suit  his  interest  and  designs.  His  wife  conducted 
the  business  in  his  name  to  cheat  and  deceive  his  creditors ;  the 
title  for  the  farm  was  taken  from  Jane  Aitken  in  his  wife's  name. 
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without  any  consideration  paid  by  her  from  her  own  means,  for 
the  same  purpose,  and  so  on  to  the  end  of  the  affair  his  is  the 
controlling  spirit.  Cauda,  as  a  business  man  intimate  with 
Totten,  must  have  knewn  the  crookedness  of  the  whole  transac- 
tion. All  has  been  done  with  the  purpose  to  prevent  the  recovery 
of  the  large  debt  owed  to  the  defendant  Powers,  whom  he  now 
seeks,  through  Cauda,  to  enjoin,  and  hinder  other  creditors  whom 
he  has  defeated  by  his  discharge  in  bankruptcy. 

These  conveyances,  under  which  the  complainant  claims  title, 
are  either  voluntary,  and  are  void,  with  respect  to  the  debt  of 
this  defendant,  which  existed  at  the  date  of  these  transfers,  by 
force  of  the  statute  relating  to  frauds  and  perjuries ;  or,  if  any 
consideration  were  given  for  either  conveyance,  the  purpose  of 
all  and  their  effect  were  frauds  on  creditors,  known  to  the  com- 
plainant at  and  before  the  time  of  the  transfer  to  him — these 
will  avoid  his  deeds  against  this  defendant.  Haston  v.  Oastner, 
i  Stew.  Eq.  697. 

The  decree  will  be  reversed. 

Decree  imanimously  reversed. 


Chables  W.  Trotter,  appellant 


Charles  A.  Heckscher  and  The  Lehigh  Zinc  and  Iron 
Company,  Limited,  respondents. 

1.  By  a  contract  under  seal,  complainant  covenanted  to  mine  and  deliver 
to  defendants,  on  board  cars  at  Franklin,  1,000  tons  of  franklinite  ore  per 
month  for  a  year,  guaranteeing  that  the  ore  should  contain  at  least  26 
per  cent,  of  oxide  of  zinc,  and  agreed  that  on  his  failure  to  do  so  for  thirty 
days  defendants  might  take  possession  of  the  mine  after  giving  him  thirty 
days'  notice  of  their  intention.  Defendants  agreed  to  analyze  the  ore  and  pay 
for  each  month's  delivery  on  the  15th  day  of  the  succeeding  month,  at  a  desig- 
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uated  scale  of  prices  for  all  ore  delivered  containing  26  per  cent,  or 
more  of  Zn.  O.,  and  at  prices  to  be  thereafter  agreed  on  for  all  inferior  ore  ac- 
cepted by  them. — Held,  that  defendants  were  not  bound  to  test  the  ore  before 
receiving  it  on  the  cars  at  Franklin,  but  might  test  it  after  it  was  unloaded  at 
their  works  in  Bethlehem,  and  that,  by  accepting  ore,  they  were  not  estopped 
from  showing  that  it  contained  less  than  26  per  cent,  of  Zn.  O. 

2.  Under  the  contract  above  stated,  defendants  made  full  payment,  at  the 
stipulated  prices,  for  all  ores  delivered  which  were  up  to  the  standard  quality 
according  to  their  analyses,  and  at  prices  which  they  thought  fair  for  all  ac- 
cepted ore  of  inferior  grade  according  to  tlieir  analyses  (no  other  prices  having 
been  agreed  on).  Complainant  demanded  payment  for  all  ore  as  being  above 
the  standard,  and  because  of  non-payment  stopped  delivery,  and  thereupon 
defendants  gave  the  thirty  days'  notice  that  they  would  take  possession  of  the 
mine.  On  bill  filed,  the  court  found  that  some  ore  delivered  was  richer  than 
defendants'  analyses  showed,  and  for  ore  below  the  standard,  fixed  prices  higher 
than  those  paid  by  defendants  but  lower  tlian  those  demanded  by  complainant, 
and  decided  that  when  complainant  stopped  delivery  defendants  were  in 
arrears  with  payments. — Held,  that  defendants'  conduct  did  not  evince  an  in- 
tention to  abandon  the  contract  or  a  design  not  to  be  bound  by  its  terms,  and 
that  complainant's  stoppage  of  deliveries  was  without  justification,  and  that  on 
the  expiration  of  the  notice  defendants  became  entitled  to  possession  of  the 
mine.     Blackburn  v.  Beilly,  18  Vr.  290,  re-affirmed. 

.3.  Under  the  contract  above  stated — Held,  that  defendants  were  not  entitled, 
on  their  cross-bill  filed  against  complainant's  bill,  for  an  account  of  ore  delivered,. 
to  have  their  damages  arising  from  the  breach  of  complainant's  covenant  ta 
deliver,  assessed  in  equity  and  set  off'  against  the  sum  due  complainant  for  ore 
delivered. 

4.  The  fact  that  cross-demands,  otherwise  distinct,  spring  out  of  the  same 
contract,  does  not  create  an  equitable  right  to  set  oflT  one  against  the  other. 

On  appeal  from  a  decree  advised  by  Vice-Cliancellor  Bird^ 
who  filed  the  following  conclusions : 

The  issue  in  this  case  will  appear  by  a  presentation  of  the 
pleadings.  The  bill  shows  that  in  the  year  1877  the  complain- 
ant became  possessed  of  an  estate  for  the  term  of  thirty  years 
in  a  mine  of  franklinite  ore  in  Sussex  county,  and  that  on  June 
2d,  1881,  he  made  an  agreement  with  one  Charles  A.  Heckscher, 
of  Philadelphia,  a  full  synopsis  of  which  will  appear  hereafter. 

The  bill  alleges  that  Heckscher  was  the  treasurer  of  a  corpo- 
ration of  the  state  of  Pennsylvania  by  the  name  of  "  The  Lehigh 
Zinc  and  Iron  Company,  Limited,"  having  its  works  and  pluc^a 
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of  business  at  Bethlehem,  and  that  said  agreement  was  made  for 
said  corporation  and  that  it  was  immediately  assigned  to  it. 

The  bill  alleges  that  the  subject-matter  of  said  agreement  was 
a  certain  ore  called  franklinite,  in  contradistinction  to  what  is 
known  as  zinc  ore ;  that  the  latter  contains  for  the  most  part  the 
red  oxide  of  zinc,  while  the  said  franklinite  is  generally  known  aa 
an  iron  ore  but  contains  and  is  composed  of  a  very  consider- 
able proportion  of  the  silicate  of  zinc  in  combination  with  man- 
ganese, and  from  which,  by  certain  treatment  thereof,  there  is 
derived  an  amount  of  zinc  giving  it  increased  value,  and  that 
Heckscher  desired  such  ore  for  the  production  of  both  zinc  and 
iron. 

The  bill  charges  that  it  was  contemplated  by  the  parties  that 
said  ore,  as  soon  as  it  should  be  raised  from  the  mine  and  before 
it  was  delivered  to  said  Heckscher  on  board  the  cars  at  Franklin, 
should  be  subjected  to  an  assay,  to  be  made  by  the  said  Heck- 
scher, to  determine  the  percentage  of  the  oxide  of  zinc  therein, 
and  that,  by  the  express  terms  of  said  instrument,  Heckscher 
was  not  to  take  any  ore  unless  it  contained  at  least  26  per 
cent,  of  said  oxide,  and  that  if  he  did  he  was  not  bound  to 
pay  the  contract  price,  but  such  price  as  should  be  agreed  upon ; 
that  the  point  of  delivery  of  said  ore  was  the  railroad  cars  at 
Franklin ;  that  as  soon  as  the  ore  was  delivered  on  said  cars  the 
property  therein  changed  and  it  became  the  property  of  said 
Heckscher  or  of  his  assigns ;  that  they  then  and  there  took  the 
same,  and  that,  as  a  consequence  of  these  premises,  it  resulted 
that  no  assay  made  thereafter  of  said  ore  by  said  Heckscher  or 
his  assigns  was  such  an  assay  as  was  contemplated  by  said  agree- 
ment ;  that  the  acceptance  thereof  on  board  of  said  cars  was  a 
taking  thereof  by  the  vendee  as  being  the  ore  bargained  for,  and 
entitled  the  complainant  to  receive  therefor  the  contract  price  of 
at  least  $3.75  for  each  ton. 

The  bill  charges  that  it  was  the  duty  of  Heckscher  to  have  a 
person  skilled  in  assaying  ores  always  at  said  mine,  who  should 
assay  the  ores  prior  to  the  delivery  thereof  on  board  the  cars, 
and  whose  assay,  when  made,  should  be  immediately  reported  to 
the  complainant,  who,  in  case  such  assay  was  not  satisfactory, 
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should  appoint  another  assayer  to  test  the  quality  of  said  ore  ad 
to  the  percentage  of  oxide  of  zinc,  and  in  case  the  said  two  as- 
sayers  should  disagree,  that  then  the  parties  should  jointly  ap- 
point a  third  assayer,  or  if  they  disagreed  as  to  the  person,  the 
said  two  assayers  should  make  such  appointment,  and  that  his 
decision  should  be  final,  and  further  charges  that  in  no  other  way 
could  said  agreement  be  carried  out ;  that  some  disinterested  per- 
son should  select,  from  a  specified  quantity  of  ore  ready  for  de- 
livery, a  small  amount  which  should  be  a  fair  and  just  sample  of 
the  mass,  the  oxide  of  zinc  in  which  sample  would  represent  the 
oxide  of  zinc  in  the  mass,  and  that  such  selection  and  assaying 
should  occur  upon  the  ground  where  both  parties  had  sight  and 
knowledge,  and  if  it  was  after  delivery  it  would  be  impossible 
for  the  complainant  ever  to  have  the  means  of  determining 
vrhether  or  not  it  was  or  ought  to  be  held  to  be  a  satisfactory 
assay,  and  shows  that  because  this  construction  of  the  contract 
was  not  adopted,  and  the  attempt  made,  injudiciously  at  first  and 
afterwards  obstinately  by  the  defendants,  to  execute  it  otherwise, 
the  said  parties  have  fallen  into  difficulty  requiring  the  interven- 
tion of  this  court. 

The  bill  then  states  that  when  said  agreement  was  made,  it 
was  necessary  that  said  complainant  should  have  ftinds  to  pre- 
pare said  mines,  and  that  it  was  orally  agreed  prior  thereto  that 
an  advance  of  $10,000  should  be  made ;  that  Heckscher  did 
not  desire  to  receive  the  1,000  tons  in  June,  his  works  not 
then  being  ready  for  so  much,  and  expressly  requested  that  none 
should  be  sent  until  the  16th  day  of  June,  upon  which  day  he 
telegraphed  for  same ;  that  the  execution  of  said  contract  was 
not  begun  by  said  complainant  until  the  20th  day  of  June, 
when  the  work  commenced,  it  being  understood  that  the  ores  sent 
in  June  should  be  part  of  the  July  shipment,  and  that  from 
that  time  the  complainant  mined  and  delivered  ores  as  rapidly 
and  as  completely  as  possible. 

The  bill  states  that  because  of  the  illness  of  complainant,  and 
other  causes  not  within  his  control,  he  has  been  unable  to  deliver 
ore  to  the  amount  stipulated  by  said  agreement,  though  he  has 
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delivered  nearly  8,000  tons,  and  would  have  delivered  much 
more  had  it  not  been  for  the  disagreements  detailed.  The  bill 
states  that  on  June  8th,  Heckscher  made  an  advance,  not  of 
f  10,000,  as  agreed,  but  of  $6,000,  and  that  the  fact  that  such  an 
advance  had  been  made  to  him,  and  the  confidence  which  in  the 
beginning  he  felt  in  the  good  intent  and  the  business  reliability 
of  the  parties,  as  well  as  his  belief  that  there  could  be  no  real 
difficulty  nor  any  substantial  difference  in  regard  to  the  assay, 
and  kindred  considerations,  induced  complainant  not  to  insist 
upon  the  assay  of  said  ore  prior  to  delivery,  especially  as  he 
regarded  them  bound  to  pay  for  said  ore  at  the  contract  price, 
if,  without  such  previous  assay,  they  took  it,  and  even  acquiesced, 
though  not  in  such  a  way  as  to  bind  him,  in  said  defendants, 
making  their  assay  after  receiving  the  ore  delivered  to  them ; 
and  that  he  was  assured  no  difficulties  would  occur  in  said  a.ssay, 
and  that  all  matters  should  be  satisfactorily  adjusted,  and  that 
he  did  not  apprehend  how  much  difference  there  might  be  in  the 
results  through  different  and  especially  unfair  sampling;  thai 
defendants  rendered  a  report  of  their  assay,  first  for  part  of  tht 
ore  delivered  in  June  at  rates  from  11.30  to  12.25  of  zinc, 
to  which  complainant  immediately  objected,  and  which  was  ac- 
knowledged at  once  as  erroneous ;  that  defendants  sent  a  sample  of 
the  ore  to  complainant,  which  he  found  by  assay  to  contain  22  pei 
cent,  of  zinc ;  that  in  August  they  sent  new  assays  of  this  June 
and  July  ore,  making  it  to  contain  22  per  cent. ;  then  they  em- 
ployed a  distinguished  expert,  who  assayed  the  ore  delivered  in 
August  and  September,  whose  assays  were  almost  the  same  as  that 
made  by  complainant,  and  showed  that  the  ore  delivered  containel 
much  more  than  26  per  cent,  of  zinc ;  that  the  defendant  ren- 
dered a  report  of  the  assay  of  the  October  ore  at  23.88  ;  for  the 
November  ore  at  24.87,  and  for  the  December  ore  at  21.40, 
none  of  which  the  complainant  believes  was  made  by  competent 
parties ;  and  that  no  report,  except  a  statement  aflerwards 
named,  has  since  been  made ;  and  then  states  that  complainant 
caused  careful  sampling  and  assaying  of  said  ore  to  be  made 
prior  to  its  being  sent ;  and  that  the  assay  delivered  in  July  v\  a.- 
27  per  cent.,  in  August  28.70,  in  September  34.50  per  cent. ;  and 
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that  after  this  the  complainant  made  assays  prior  to  delivering 
the  ore,  and  sent  his  bills  therefor ;  and  that  according  to  these 
assays  and  bills,  rendered  monthly,  or  as  soon  as  complainant's 
health  would  permit,  he  had  furnished  7,573.01  tons  prior  to 
May  1st,  1882,  making,  without  interest,  due  to  him,  $50,369.94, 
and  with  interest  $51,257.99,  leaving  a  balance  due  him  May 
15th,  1882,  of  $31,663.32. 

The  bill  then  states  that  defendants  refused  to  pay  him,  and 
because  of  such  refusal  he  became  embarrassed,  and  becoming 
convinced  that  the  defendants  did  not  intend  to  pay  him  nor  to 
deal  fairly  with  him,  he  stopped  all  shipments  of  ore,  and  on 
May  1st,  1882,  notified  defendants  that  he  should  not  go  on  ; 
that  on  May  11th,  1882,  the  defendants  gave  written  notice  that 
they  would  take  possession  of  said  mine  and  machinery,  and  take 
ore  for  their  own  use  according  to  said  agreement ;  and  denies 
their  right  to  take  possession,  because  he  says  the  event  contem- 
plated by  the  agreement  has  not  arisen — that  is,  the  inability  of 
complainant  to  deliver,  since  during  the  last  preceding  month  he 
delivered  over  1,000  tons ;  and  insists  that  he  was  justified  in 
not  delivering  more  and  in  not  surrendering  possession,  since 
they  neglected  to  pay  the  amounts  due  for  February,  March  and 
April. 

The  bill  then  shows  that  the  defendants  submitted  a  statement, 
showing  a  balance  due  to  them  in  excess  of  the  amount  the 
'•omplainant  claimed,  of  $4,960.07,  based  upon  assays  and  prices 
altogether  variant  from  the  true  assays  and  prices  then  exhibit- 
ing the  value  of  the  ores  as  presented  by  defendants,  and  as 
claimed  by  him,  thus : 
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Crediting  the  complainant  with  such  prices  as  to  make  them  owe 
only  $1.67  J  per  ton  for  all  the  ore  by  them  received,  excepting 
that  delivered  in  August  (548.02  tons),  at  $3.89,  and  262.13 
tons  at  $7.55,  which  they  seek  to  justify  by  saying  that  $1.67|^ 
was  the  market  price  of  mangan  iron  ore,  while  nearly  3,375  tons 
contained  on  an  average  on  their  own  showing  24.12  per  cent., 
and  had  a  much  greater  value  than  iron  ore,  while  of  the  re- 
mainder, about  4,100,  one-half  ranged  at  nearly  22  per  cent., 
according  to  their  erroneous  report,  and  the  other  half  from  17 
to  19. 

It  is  then  stated  that  defendants  gave  notice  on  May  22d, 
1882,  that  at  the  expiration  of  the  time  for  the  delivery  of 
the  12,000  tons  they  would  assert  and  exercise  the  right  which 
they  claim  to  take,  and  would  take  regular  monthly  quanti- 
ties of  ore  from  said  mine,  according  to  said  agreement,  until 
March  6th,  1907,  the  complainant  insisting  that  it  is  thus 
apparent  that  the  defendants  intend  to  take  possession  of  the 
mine,  and  to  keep  it  until  1907,  taking  ore  as  they  please,  pay- 
ing therefor  according  to  assays  corresponding  to  those  already 
presented ;  and  charges  that  the  defendants  designed  to  render  iu 
impossible  for  the  complainant  to  comply  with  his  contract,  and 
furnish  the  1,000  tons  per  month  by  withholding  his  pay, 
thereby  producing  what  followed — the  cessation  of  the  delivery 
of  the  ore — and  that  they  intend,  if  they  get  possession,  to  retain 
it,  take  what  ore  they  please,  upon  assays  however  erroneous, 
making  the  expense  of  mining  what  they  please;  and  charges 
that  all  diflPerence  has  arisen  from  the  failure  of  the  defend- 
ants to  abide  by  the  contract,  and  that  it  is  for  this  court  to 
give  relief,  and  to  enforce  the  contract,  and,  if  need  be,  to  reform 
it  so  as  to  make  it  conform  to  the  intention  of  the  parties ;  again, 
insisting  that  the  place  of  delivery  was  Franklin ;  that  it  was 
the  duty  of  defendants  to  cause  an  assay  to  be  made  before 
accepting  the  same,  to  ascertain  whether  or  not  it  contained 
26  per  cent,  of  zinc,  since  if  it  did  not  they  were  not  bound 
to  take  it ;  so  that  if  such  assay  should  be  erroneous  the  com- 
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plainant  might  appoint  an  assayer,  and  then,  in  case  of  disagree- 
ment, a  thii'd  one  could  In  appointed. 

All  these  material  points  are  covered  by  appropriate  prayers, 
with  prayers  for  an  account  and  for  an  injunction. 

I  have  thus  given  a  full  and  fair  synopsis  of  the  bill,  because 
the  very  able  arguments  of  counsel  on  final  hearing  are  most 
skillfully  interwoven  with  the  facts  in  the  bill  showing  to  the 
practiced  eye  both  the  strength  and  weakness  of  the  complain- 
ant's case. 

The  answer  declares  that  defendants  purchased  large  and  valu- 
able works,  engaged  labor  and  entered  into  extensive  contracts 
solely  on  the  basis  of  said  agreement,  absolutely  needing  the 
amount  of  ore  of  the  quality  agreed  upon  at  the  times  specified, 
admitting  what  is  said  in  the  bill  respecting  the  combinations 
which  form  this  ore. 

The  answer  denies  that  by  said  agreement  the  ore  should  be 
assayed  at  the  mine  before  delivery ;  denies  that  by  the  terms  of 
the  agreement,  or  otherwise,  the  defendants  were  to  take  any  ore 
unless  the  same  contained  26  per  cent,  of  said  oxide,  and  admits 
that  they  were  not  compelled  to  take  or  pay  for  any  ore  contain- 
ing less  than  said  percentage  of  oxide ;  avers  that  by  section  9 
of  the  agreement  it  was  provided  that  if  said  mine  should  be  in- 
capable of  producing  the  quantity  of  ore  required  of  the  value 
of  26  per  cent,  by  assay,  but  should  be  capable  of  producing  an 
inferior  quality  of  ore,  below  26  per  cent.,  the  said  defendants 
should  have  the  privilege  of  taking  any  quantity  of  said  inferior 
ore  at  such  rate  as  might  be  agreed  upon  between  the  parties, 
not  to  exceed  $3.75  per  ton,  or  the  market  value  of  iron  ore  as 
raangan  iron  ore. 

The  answer  denies  that  upon  the  delivery  of  the  ore  on  the 
cars  at  Franklin  the  property  therein  was  so  transferred  that  the 
defendants  took  the  same  without  any  right  thereafter  of  making 
an  assay  thereof;  denies  that  such  acceptance  on  board  the  cars 
was  such  taking  of  the  same  as  being  the  one  bargained  for  as 
entitled  1;^e  complainant  to  receive  at  least  $3.75  without  assav 
or  the  finding  out  of  the  percentage  of  said  oxide,  insisting  that 
■^uch  construction  would  be  unjust  to  both,  binding  defendants  to 
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pay  too  high  for  ores  containing  less  than  26  per  cent,  and  pre- 
venting the  complainant  from  receiving  the  additional  fifty  cente 
for  every  1  per  cent,  above  26,  and  avers  that  the  statement  in 
reference  to  the  delivery  of  the  ore  on  the  cars  at  Franklin  merely 
settled  the  point  at  which  the  relative  expense  of  delivery  and 
transportation  was  to  be  adjusted,  and  nothing  more,  and  also 
avers  that  complainant  must  have  so  understood  the  agreement, 
for  he  never  weighed  any  ore  at  the  mine  but  took  the  weight 
from  the  railroad  company,  who  weighed  it  at  Hackettstown, 
thirty  miles  away,  where  it  was  weighed  under  the  directions  of 
complainant;  and  says  that  on  the  24th  of  June,  1881,  on  receipt 
of  the  first  ore  from  complainant,  one  John  Price  Wetherill,  on 
behalf  of  defendants,  wrote  to  complainant  advising  him  of  the 
proposed  mode  and  place  of  sampling  and  assaying  at  the  com- 
pany's works,  as  follows : 


"  I  have  received  to  date  nine  cars  of  ore  and  one  car  of  limestone  that  you 
have  shipped.  I  will  run  through  the  Blake  crusher  one  cart-load  from  each 
car,  and  will  run  through  the  fine  crusher  one  wheelbarrow  of  each  cart-load 
run  through  the  Blake ;  from  this  I  will  take  a  number  of  handfuls  over  the 
pile,  and  from  these,  when  thoroughly  mixed  together,  take  samples  for  an- 
alysis This  I  suggest  as  a  fair  method  of  arriving  at  the  value  of  the  ore. 
Shall  be  pleased  to  have  any  suggestions  you  may  have  to  offer  on  the  subject. 
I  will  have  analysis  made  now  of  the  nine  cars  shipped,  in  order  that  you 
may  know  how  it  runs  and  as  a  guide  for  further  shipments." 

To  which  complainant  replied  the  next  day,  thus : 

"  Yours  of  24th  instant  received.  Your  method  of  sampling  for  assay  is  as 
good  as  can  be  devised,  and  fair  to  both ;  I  would  only  suggest  that  you  wait 
until  you  receive  this  week's  shipments,  about  two  hundred  tons,  and  then 
take  your  samples." 

Thus,  at  the  outset,  agreeing  upon  the  place  and  method  of 
sampling,  which  has  been  strictly  pursued  by  the  defendants 
until  April,  1882,  without  any  objection  by  the  complainant 
until  the  filing  of  his  bill. 

The  answer  says  that  William  Dixson  had  charge  of  the  oxide 
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works  of  defendant,  and  that  he  was  appointed  thereto  at  the 
solicitation  and  recommendation  of  complainant  as  a  competent 
and  upright  mau  for  the  position,  and  that  ho  sampled  all  the 
ores,  and  that  there  were  no  conveniences  or  opportunity  at  the 
mine  to  sample  and  crush  said  ores  as  is  by  the  bill,  for  the  first 
time,  suggested,  and  denies  that  the  contract  requires  that  de- 
fendants should  always  have  a  person  skilled  in  assaying  ores  at 
the  mine,  who  should  assay  the  ores  before  delivery,  and  whose 
assay  should  immediately  be  reported  to  complainant. 

The  answer  further  says  that  the  method  of  sampling  above 
named,  which  was  adopted  by  them  and  approved  by  the  com- 
plainant, is  the  most  perfect  that  can  be  adopted  short  of  crush- 
ing the  whole  mass ;  and  denies  that  the  method  stated  by  the 
complainant  can  give  just  results;  and  avers  that  no  one  can 
select  from  a  specified  quantity  of  ore  ready  for  delivery,  con- 
taining all  grades  of  quality  down  to  absolutely  worthless  ore, 
any  anioiini  or  specimen  which  could  be  a  fair  and  just  sample 
of  the  mass  or  ton,  and  show  therefrom  the  proper  percentage  of 
the  mass,  insisting  it  could  only  show  the  percentage  of  the 
sample,  but  not  of  the  mass,  unless  such  mass  were  homogeneous 
and  of  equally  distributed  value ;  and  that  the  methods  claimed 
by  complainant,  that  sampling  should  be  done  at  the  mine,  were 
first  stated  in  this  bill ;  and  that  defendants  repeatedly  invited 
complainant  to  visit  or  to  send  anyone  to  visit  their  works,  and 
to  inspect  the  process  of  sampling  and  assaying,  offering  the 
fullest  opportunity  of  examining  the  same,  as  well  as  their 
books,  and  inviting  suggestions  as  to  any  improvements. 

The  defendants  deny  that  there  ever  was  any  understanding, 
before  or  after  the  contract:  was  executed,  that  Heckscher  would 
advance  $10,000  to  enable  complainant  to  carry  out  the  contract, 
but  aver  that  after  the  execution  of  the  contract  the  complainant 
said  that  he  was  without  money  to  carry  it  out,  and  would  take 
it  as  a  great  favor  if  Heckscher  would  advance  him  money  to 
work  the  mine ;  that  Heckscher  asked  how  much  it  would  re- 
quire, and  complainant  said  about  $6,000,  whereupon  Heckscher 
gave  him  a  draft  for  that  amount. 
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The  defendants  deny  that  the  causes  of  non-delivery  of  the 
stipulated  quantities  and  quality  were  beyond  the  complainant's 
control ;  admit  that  at  the  time  of  filing  said  bill  he  had  delivered 
less  than  8,000  tons,  and  aver  that  he  had  delivered  only  7,576.14 
of  every  kind,  including  limestone ;  deny  that  in  any  case  there 
was  any  unfair  sampling  or  assaying;  say  that  the  first  114  tons 
were  sampled  according  to  agreement  by  letters  of  June  24th 
and  25th,  1881,  portions  of  which  samples  were  submitted  to 
Professor  Mahan,  of  the  Lehigh  University,  and  also  to  Pro- 
fessor Charles  P.  Williams,  mining  chemist,  of  Philadelphia,  and 
that  the  former  returned  as  the  rate  of  oxide  of  zinc,  12.25 ;  and 
the  latter,  making  two  tests,  one  of  11.30,  and  the  other  of  11.31, 
and  that  they  sent  samples  of  the  same  to  complainant,  who 
suggested  that  they  should  postpone  sampling  until  defendants 
received  200  tons  more  of  ore,  which  they  did,  and  then  sampled 
and  assayed  the  June  and  July  ores,  in  all  9884/2Q  tons,  and 
found  the  aggregate  mass  to  contain  a  percentage  of  zinc  of  22.06  ; 
denying  any  acknowledgment  of  erroneous  sampling,  but  admit- 
ting that  the  whole  of  June  and  July  shipments  contained  22.06 
percentage  per  ton  of  zinc. 

Defendants  admit  that  the  assay  for  the  August  delivery  was 
made  by  Professor  Genth,  and  say  that  that  was  so  because 
Professor  Mahan  had  gone  to  Baltimore ;  and  say  that  the  Sep- 
tember assay  was  made  by  George  G.  Convers,  and  that  from 
thence  he  has  been  the  defendants'  chemist  and  assayer,  and  has 
made  all  assays  for  them.  Defendants  insist  upon  the  correct- 
ness of  their  sampling  and  assaying,  and  deny  that  the  sampling 
and  assaying  of  complainant  is  correct;  deny  that  they  owe 
complainant  anything,  but  insist  that  they  have  overpaid  him 
on  the  ores  delivered  $4,077.99. 

The  defendants  admit  serving  the  notice  that  they  would  take 
possession  of  the  mine  after  thirty  days,  and  claim  they  had  the 
right  to,  and  had  been  guaranteed  the  possession,  and  insist  that  in 
no  month  had  the  complainant  delivered  the  quantity  of  ore  he 
had  agreed  to  deliver. 

Defendants  say  they  were  always  ready  to  settle  the  question 
of  assaying,  according  to  the  contract,  but  that  defendant  insisted 
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that  his  assays  were  right,  aud  never  suggested  a  resort  to  the 
mode  provided  by  the  agreement ;  deny  any  wish  to  take  pos- 
session of  said  mines,  except  to  secure  themselves  from  loss ;  say 
that  if  complainant  had  mined  properly  he  could  have  furnished 
them  1,000  tons  per  month  of  26  per  cent,  ore ;  say  that,  seeing 
his  inability  and  inefficiency,  they  offered  to  aid  him,  but  their  aid 
was  declined ;  deny  that  there  is  any  necessity  for  a  change  in, 
or  reformation  of,  said  contract. 

The  defendants  also  allege  that  they  have  sustained  heavy 
damages  by  reason  of  the  breach  of  the  contract  on  the  part  of 
the  complainant,  amplifying  the  allegation  by  cross-bill,  showing- 
how,  and  giving  the  amount  as  very  large— over  $59,000. 

We  have  here  the  points  of  contest  between  the  parties, 
arising  out  of  an  ordinary  contract  respecting  one  of  the  most 
extraordinary  mineral  combinations.  In  general  terms,  the 
contract  may  be  said  to  be  very  plain,  and  to  require  no  effort 
at  interpretation.  First,  the  complainant  agrees  that  he  is  en- 
titled to,  and  has  the  possession  of,  the  mine  for  thirty  years ; 
;-econd,  that  he  will  deliver  to  the  defendants,  on  board  the  cars 
at  Franklin,  12,000  tons  of  ore  in  regular  monthly  shipments 
of  1,000  tons  each ;  third,  that  he  guarantees  that  said  ore 
shall  contain  at  least  26  per  cent,  of  oxide  of  zinc,  and  that 
the  defendants  shall  not  be  compelled  to  take  or  pay  for  any 
ore  containing  less  than  26  per  cent.,  and  if  the  assays  made 
from  time  to  time  by  defendants  to  determine  the  percentage  are 
not  satisfactory  to  the  complainant,  he  then  shall  appoint  an 
assayer  to  test  the  quality  of  said  ore,  and  if  the  two  do  not 
agree,  then  the  parties  to  the  agreement  shall  appoint  a  third, 
aud  if  the  parties  cannot  agree,  then  the  two  assayers  shall 
appoint  the  third,  whose  report  shall  be  final  and  binding;  .  - 
fendants  shall  pay  $3.75  per  ton  for  every  ton  containing  by 
assay  26  per  cent,  of  zinc,  and  fifty  cents  for  every  ton  contain- 
ing an  additional  1  per  cent.;  fourth,  that  if  the  complainant 
shall  fail  for  thirty  days  to  deliver  the  monthly  quantity  of  ore, 
the  defendants  may,  at  their  option,  after  thirty  days'  notice, 
take  possession  of  the  mine  and  machinery,  and  remove  there- 
iVora    the   amount  of  ore   specified,  charging   the   cost   to   the 
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complainant,  the  said  complainant  guaranteeing  to  said  defend- 
ants the  possession  of  the  mine  until  his  inability  shall  be 
removed ;  fifth,  that  at  the  expiration  of  the  period  for  the 
delivery  of  12,000  tons,  the  defendants  shall  have  the  privilege 
of  taking  regular  monthly  quantities  of  said  ore  for  the  re- 
mainder of  the  said  thirty  years,  or  for  a  less  time,  upon  notice 
stating  the  time  and  the  amount ;  sixth,  that  if  they  elect  to 
take  a  minimum  quantity  of  12,000  tons  per  annum  for  the  ad- 
ditional term,  then  complainant  shall  not  sell  any  ores  assay- 
ing 26  per  cent,  or  over  to  any  other  person ;  seventh,  that  if 
said  complainant  shall  obtain  possession  of  any  adjoining  mine, 
he  will  give  the  defendants  the  first  option  of  purchasing 
the  ore  at  the  same  price  and  on  the  same  terms  above  named ; 
eighth,  that  said  defendants  shall  have  the  right  of  storing  all 
ore  on  the  surface  at  or  near  the  mines  free  of  charge ;  ninth, 
that  the  contract  shall  terminate  in  case  the  ores  or  mines  shall 
give  out,  and  if  the  defendants'  works  shall  be  destroyed  or 
become  useless,  they  shall  have  the  privilege  also  to  rescind  the 
contract ;  if,  however,  the  said  mines  shall  be  incapable  of  pro- 
ducing the  quantity  of  ore  required,  of  at  least  26  per  cent.,  but 
shall  be  capable  of  producing  an  inferior  quality,  the  defendants 
shall  have  the  privilege  of  taking  any  quantity  of  said  inferior 
ore  at  such  rate  as  may  be  agreed  upon  between  the  parties,  such 
price  not  to  exceed  $3.75  per  ton,  or  the  market  value  of  said 
ore  as  mangan  iron  ore ;  tenth,  that  at  all  times  the  defendants 
may  enter  upon  the  premises  and  inspect  them,  and  if  necessary 
provide  such  protection  for  them  and  their  working  as  to  them 
shall  seem  fit. 

Plainly,  although  the  contract  is  in  respect  to  an  extraordinary 
matter,  the  ordinary  rules  of  interpretation  must  prevail. 

The  parties  are  in  dispute  as  to  the  place  where  the  sampling 
is  to  be  done,  and  as  to  the  manner  of  taking  the  samples.  As 
to  the  past,  I  can  see  no  ground  for  hesitation.  If  there  be  a 
serious  difficulty  in  determining  what  the  parties  intended  as 
to  the  place  of  sampling  (whether  it  should  be  done  at  Frank- 
lin, before  delivery,  or  at  Bethlehem),  if  the  place  was  con- 
templated at  all,  they  have,  by  their  conduct,  wholly  relieved 


13  Stew.]  NOVEMBER  TERM,  1885.  625 


Trotter  v.  Heckscher. 


the  court.  Sampling  and  assaying  were  vital  points  in  the 
contract  to  the  complainant.  Whether  the  compensation  for  his 
risks,  expenditures  and  leases  should  be  the  paltry  price  of 
mangan  iron  ore,  or  §3.75  and  upwards,  depended  upon  the 
correctness  and  completeness  of  the  sampling  and  assaying. 
These  involved  many  thousands  of  dollars  to  him.  Both  the 
sampling  and  the  assaying  were  difficult  and  uncertain  in  the 
extreme.  It  seems  that  nothing  so  taxes  and  tests  the  skill, 
knowledge  and  patience  of  chemists  as  the  determination,  with 
scientific  certainty,  of  the  percentage  of  the  oxide  of  zinc  in  a 
given  mass  from  a  particular  sample  selected  from  that  mass.  It 
is  uncertain  whether  the  sample  is  a  fair  one  or  not ;  there  is 
always  room  for  doubt.  And  it  is  uncertain  whether  the  assay 
is  absolutely  correct  and  perfect.  Contingencies  supervene  and 
ttiwart  all  wisdom,  ingenuity  or  tact.  The  anie  chemist  will 
reach  different  results  from  the  same  sample  and  from  the  same 
materials;  and  different  chemists  of  equal  celebrity,  experience 
and  honesty  will  obtain  results  so  far  apart,  from  the  same  sam- 
ples, as  to  baffle  their  own  understanding.  The  difficulty  is  not 
in  the  science  of  chemistry  nor  the  weakness  of  the  artist,  but 
in  the  ore.  Let  anyone  examine  a  score  of  pieces,  large  or 
small,  and  he  will  discover  the  source  of  trouble,  and  will  have 
none  the  less  faith  in  the  science.  Yet,  notwithstanding  the 
uncertainty  spoken  of,  any  fair  system  of  sampling,  honestly 
pursued,  would,  if  the  assaying  were  done  by  any  of  the  gentle- 
men referred  to,  reasonably  effectuate  the  intention  of  the  parties 
under  a  contract  disposing  of  12,000  tons  of  such  ore.  Each 
particular  effort  of  the  sampler  and  assayer  may  not  be  perfect, 
but  in  the  end  the  balances  will  be  even. 

The  difficulties  alluded  to  were  not  unknown  to  the  complain- 
ant before  this  contract.  He  had  some  knowledge  of  this  ore, 
its  use,  its  value  and  of  the  method  pursued  in  manufacture  to 
make  that  value  most  available.  He  had  himself  been  engaged 
with  a  Mr.  Dixson,  extracting  the  oxide  of  zinc  from  this  ore. 
With  this  knowledge  he  entered  into  this  contract.  With  this 
knowledge,  and  only  eighteen  days  after  the  execution  of  the 
contract,  he  shipped  nine  car-loads  of  ore  to  the  defendants, 
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without  asking  them  to  take  samples  or  make  assays  before  de- 
livery. He  took  samples  of  these  nine  cars  at  the  mine  before 
delivery,  but  he  neither  made  the  fact  of  so  doing  known  to  the 
defendants,  nor  did  he  object  to  the  method  of  sampling  proposed 
by  them  after  the  delivery.  These  cars  were  sent  on  June  22d ; 
on  the  24th  defendants  wrote  to  complainant,  saying : 

"  Will  run  through  the  Blake  crusher  one  cart-load  from  each  car,  and  will 
run  through  the  fine  crusher  one  wheelbarrow  of  each  cart-load  run  through 
the  Blake ;  from  this  I  will  take  a  number  of  handfuls  over  the  pile,  and 
from  these,  when  thoroughly  mixed  together,  take  samples  for  analysis.  This 
I  suggest  as  a  fair  method  of  arriving  at  the  value  of  the  ore.  Shall  be  pleased 
to  have  any  suggestions  you  may  have  to  offer  on  the  subject.  I  will  have 
analysis  made  now  of  the  nine  cars  shipped,  in  order  that  you  may  know  how 
it  runs,  and  as  a  guide  for  future  shipments.  Mr.  Dixson  thinks  it  is  about 
the  same  quality  as  ore  from  which  he  obtained  a  furnace-yield  of  26.8  per 
cent.,  and  that  we  can  probably  work  it  a  little  clearer." 

To  which  letter  of  the  25th  the  complainant  replied 

"  Your  method  of  sampling  and  for  assay  is  as  good  as  can  be  devised,  and 
fair  to  both." 

This  letter  also  shows  his  knowledge  of  the  ores,  and  of  the 
method  of  extraction  of  the  zinc  oxide. 

These  nine  cars  were  sampled,  and  assays  made  therefrom  by 
defendants  through  Professor  Mahan.  His  first  trial  gave  him 
11.25  per  cent,  of  oxide  of  zinc,  and  the  second  12.25.  These 
results  were  promptly  reported  to  complainant.  By  another 
trial,  but  which,  I  think,  included  samples  from  two  hundred 
tons  additional,  the  defendants  showed  a  result  of  22  per  cent. 
The  defendants  sent  portions  of  their  samples  to  the  complainant. 
One  of  these  portions  he  had  analyzed  by  Mr.  Wendt,  whose 
report  showed  31.24  per  cent.,  a  vast  difference,  making,  if  true, 
at  the  rate  per  month  many  hundreds  of  dollars  in  favor  of 
complainant.  This  was  in  July,  and  it  appears  that  complain- 
ant did  not  complain  of  the  modes  of  the  defendants  for  some 
time  thereafter.  But  I  think  he  did  of  their  results  as  reported. 
When  askiid  how  soon  he  notified  the  company  of  his  dissatisfac- 
tion, he  said  : 
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"  I  can't  fix  the  date  ip  my  mind,  but  I  think  it  was  before  the  close  of  the 
year." 

I  think,  unless  fraud  or  mistakes  be  disclosed,  the  sampling 
done  by  the  defendants  should  be  adopted  as  the  basis  of  calcu- 
lation in  ascertaining  whether  they  have  paid  for  all  the  ores  de- 
livered before  the  commencement  of  this  suit  or  not.  On  this  point 
the  complainant's  acquiescence  is  all-controlling.  The  chemist  of 
his  own  selection  discovered,  he  claims,  an  error  of  about  nine 
per  cent,  in  the  first  shipments  for  June  and  July.  This  he  at 
once  understood ;  yet  he  continued  to  ship  ore.  As  I  understand 
complainant's  testimony,  he  only  had  one  of  the  samples  for- 
warded to  him  by  the  defendants,  assayed  before  sent,  and  when 
asked  why  he  did  not  have  the  rest,  said,  "  I  had  no  faith  in 
their  being  correct,  or  but  what  they  were  all  doctored  up  and 
fixed."  With  the  knowledge  which  he  so  promptly  acquired, 
and  the  want  of  confidence  entertained  by  him,  he  had  no  right 
to  continue  delivering  ores,  if  he  intended  to  question  the  right 
of  defendants  to  sample  at  their  works,  to  which  he  had  con- 
sented so  approvingly  in  his  letter  of  June  25th,  1881.  The  law 
holds  him  responsible  for  his  delay  or  indifference.  He  had  all 
power  in  his  own  hands.  He  could  have  stopped  all  deliveries  and 
had  his  rights  determined  as  well  in  July  or  August,  1881,  as 
in  May,  1882.     The  contract  provided  ample  protection  for  him, 

I  cannot  conclude  that  reason  has  been  disclosed  for  impeach- 
ing the  sampling  done  by  defendants  on  the  grounds  either  of 
fraud  or  mistake. 

It  will  be  perceived,  then,  that  up  to  the  filing  of  the  bill,  the 
parties  themselves  interpreted  the  contract  with  respect  to  the 
place  of  sampling,  and  the  right  of  the  defendants  to  do  the 
sampling,  and  that  the  court  has  adopted  their  interpretation. 

As  a  necessary  consequence,  I  must  accept  of  the  assays  made 
from  those  samples  so  far  as  I  believe  them  to  be  free  from  fraud 
or  mistake.  The  defendants  say  the  following  percentages  are 
the  correct  ones,  viz. :  June  and  July  ores,  22.06  ;  August,  26.28  ; 
September,  33.60;  October,  23.88 ;.  November,  24.87;  Decem- 
ber, 21.40;  January,  16.70;  February,  24.70;  March,  21.90; 
April,  18.60. 
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Taking  the  June  and  July  ores,  it  appears  that  Professor 
Mahan  made  three  assays  from  samples  taken  from  the  whole 
mass,  i.  e.  51  cars ;  the  result,  20.04,  20.03,  and  22.07  per  cent. 
Portions  of  these  samples  which  were  forwarded  by  the  defend- 
ants to  the  complainant  were,  after  the  commencement  of  this 
suit,  submitted  by  counsel  of  complainant  to  Dr.  Allen  for  assay, 
and  his  test  shows  18.15  and  18.37  per  cent.  Counsel  also  sub- 
mitted like  portions  of  the  same  samples  to  Dr.  Howe,  whose 
figures  are  19.71,  18.24  and  18.71  per  cent.  Other  portions  of 
the  same  samples  were,  under  the  direction  of  the  court,  submit- 
ted to  Professor  Van  Dyke,  who  reported  18.225,  19.315,  and 
23.25.  All  of  these,  except  the  last  one,  are  below  the  rate  al- 
lowed by  the  defendants.     That  rate,  22.06,  I  shall  adopt. 

Taking  the  August  ores,  it  appears  that  Dr.  Genth  made  three 
assays  from  the  samples  produced,  showing  25.48,  20.07  and  29.- 
81  per  cent.  As  in  the  former  case.  Prof.  Allen  made  trial  and 
reported  25.62,  29.53  and  30.02,  as  did  Prof.  Howe,  who  re- 
ported 25.60,  29.62  and  30.07.  From  these  same  ores  Prof. 
Van  Dyke  reports  25.31,  29.25  and  29.655.  The  defendants 
adopt  the  average  of  26.28.  But  if  it  be  fair  to  make  an  average 
the  guide,  I  think  it  should  be  of  all  the  assays  of  one  or  the 
other.  Such  average  of  Prof.  Genth's  efforts  is  28.12,  of  Prof. 
Allen's,  28.39,  of  Prof.  Howe's,  28.43  and  of  Prof.  Van  Dyke's, 
28.06.  I  am  inclined  to  accept  the  last,  since  he  displayed  very 
great  care,  but  since  the  defendants  selected  Dr.  Genth  as  their 
assayer,  and  he  is  so  eminent,  and  since  the  other  two  professors, 
equally  distinguished,  are  still  higher,  I  will  adopt  the  average 
of  the  rate  named  by  Prof.  Genth— 28.12. 

Taking  the  September  ores  and  the  assay  of  Prof.  Converse,  to 
whom  the  defendants  committed  their  samples  for  that  month, 
and  we  have  a  percentage  of  33.60.  Prof.  Allen  renders  33.46, 
Prof.  Howe,  33.42  and  Prof.  Van  Dyke,  32.43.  I  have  not 
met  with  any  reason  for  rejecting  the  first  rate — 33.60.  It  is  the 
report  of  the  professor  chosen  by  the  defendants,  and  they  sought 
no  other. 

Taking  the  October  ores  and  the  assay  as  made  by  Prof. 
Converse,  there  appears  a   percentage  of  23.88 ;    as  by    Prof. 
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Wendt,  of  23.27 ;  by  Prof.  Howe,  of  27.92,  and  by  Prof.  Van 
Dyke,  of  27.85.  How  shall  this  be  adjusted  ?  Which  shall  I 
follow  ?  Which  is  least  likely  to  be  in  error  ?  I  think  the  last. 
Great  care  was  taken  in  that  assay  to  be  right.  There  was  trial 
in  duplicate.  It  is  sustained  by  Prof.  Howe.  It  may  properly 
be  said  that  Prof.  Converse  took  duplicates  also,  and  that  he  is 
sustained  by  Prof.  Wendt,  and  this  is  true ;  but  I  have  not  be- 
fore me  the  results  of  the  labors  of  the  latter  gentlemen  on 
samples  furnished  the  defendants  so  numerously  as  the  others, 
and  therefore  not  the  same  opportunity  to  assure  my  trust  in  his 
ability,  and,  besides,  in  such  case  a  decision  must  be  rendered, 
and  when  all  other  considerations  are  equal,  the  independence  or 
freedom  from  bias  of  the  witness  not  unfrequently  turns  the 
scale.     Therefore,  for  October  I  will  adopt  the  rate  of  27.85. 

Taking  ores  for  November,  Prof.  Converse  fixes  the  rate  at 
24.87;  Prof.  Howe  at  27.17,  and  Prof.  Van  Dyke  at  26.70. 
For  the  reasons  which  controlled  me  in  the  last  instance,  I  will 
be  governed  by  Prof  Van  Dyke's  value — 26.70. 

Taking  the  December  ores,  and  the  same  professors  present 
these  tests :  Converse  21.40,  Howe  23.06  and  Van  Dyke  22.74. 
I  shall  take  the  last— 22.74. 

Taking  January  ores,  and  Professor  Converse  gives  us  16.70, 
Professor  Wendt  16.11  and  19.05,  and  Professor  Van  Dyke 
23.27.     I  am  best  satisfied  with  the  last— 23.27. 

Taking  February  ores,  and  the  report  from  Professor  Con- 
verse is  20.70,  Professor  Howe  29.20,  and  Professor  Van  Dyke 
28.67.     I  shall  adopt  the  28.67. 

The  March  ores  Professor  Converse  reports  at  21.90,  Profes- 
sor Allen  28.50,  Professor  Howe  28.50,  and  Professor  Van 
Dyke  27.97.     My  guide  in  accounting  will  be  27.97. 

And  the  April  ores  Professor  Converse  gives  at  18.80,  Pro- 
fessor Allen  22.32,  Professor  Howe  22.57,  and  Professor  Van 
Dyke  at  22.18.     I  will  accept  the  22.18. 

When  the  results  given  by  Professor  Converse  after  September 
are  compared  with  those  of  Professors  Allen,  Howe  and  Van 
Dyke,  the  difference  is  so  great  as  to  force  the  conclusion  that 
there  must  have  been  sonic-  mistaJce  in  assayivg  on   his   jiart. 
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Such,  at  least,  is  the  most  decided  preponderance  of  the  testi- 
mony. I  say,  in  my  judgment,  there  is  a  mistake  on  the  part 
of  Professor  Converse,  for  I  understand  his  assays  were  from 
the  same  samples  used  by  the  other  professors ;  not  different 
samples  from  the  same  mass,  but  one  carefully-selected  sample. 

This  settles,  according  to  my  view,  the  amount  of  ore  to  be 
accounted  for  at  the  price  of  $3.75  per  ton  for  such  as  yielded 
26  per  cent,  and  upward. 

What  of  that  which  yields  less  ?  The  parties  have  not  con- 
tracted with  so  much  certainty  on  this  head.  The  language  used 
is,  that  if  said  mine — 

"Shall  be  capable  of  producing  an  inferior  quality  of  ore  below  the  said  26 
per  cent,  of  oxide  of  zinc,  the  said  Charles  A.  Heckscher  *  *  *  shall 
have  the  privilege  of  taking  any  quantity  of  the  said  inferior  ore  at  such  rate 
as  may  be  agreed  upon  between  the  parties,  such  price  not  to  exceed  $3.75  per 
ton,     *     *     *     or  the  market  value  of  said  ore  as  mangan  iron  ore." 

The  parties  are  not  agreed  as  to  the  value.  There  is  no  proof 
of  the  value  in  the  market  of  such  ores,  except  as  mangan  iron 
ores.  The  market  value  of  mano;an  ore  is  established.  But  I 
do  not  understand  that  the  contract  gives  to  the  defendants  the 
absolute  right  to  fix  the  price  of  all  ores  which  yield  less  than 
26  per  cent,  at  the  market  price  of  mangan  iron  ore.  The  in- 
sistment  of  the  defendants  cannot  prevail  without  changing  the 
position  and  relation  of  the  last  two  members  of  the  sentence  last 
quoted,  then  making  it  thus  : 

"  At  such  rate  as  may  be  agreed  upon  between  the  parties,  or  the  market 
value  of  said  ore  as  mangan  iron  ore,  such  price  not  to  exceed  $3.75  per  ton." 

Such  juxtaposition  of  the  different  members  connected  by  the 
conjunction  would  give  the  defendants  the  benefit  of  the  alter- 
native which  they  claim,  and  briug  them  within  the  rule  ap- 
proved in  Hurd  v.  Kelly,  78  N.  Y.  588.  But  the  contract  is 
not  so  written.  We  must  construe  it  as  it  stands.  The  parties 
have  said  the  inferior  ore  shall  be  paid  for  at  a  price  agreed 
upon,  not  to  exceed  $3.75,  or  it  shall  be  the  market  value  of 
iron  ore.     The  highest  price  per  ton  was  $3.75.     If  the  eonten- 
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tion  of  the  defendants  be  not  correct,  as  I  think  it  is  not,  why, 
then,  was  the  phrase  "  or  the  market  value  of  said  ore  as  mangan 
iron  ore  "  added  ?  If  it  was  not  added  to  enable  the  defendants 
arbitrarily  to  fix  the  price  at  the  market  value,  however  low,  of 
mangan  iron  ore,  then  what  ore  did  the  parties  have  in  mind  at 
the  time?  It  seems  to  me  that  this  phrase  was  used  to  fix, 
beyond  question,  the  lowest  price.  The  highest  had  been  named, 
i.  e.,  §3.75.  They  decided  to  name  the  loAvest.  Tims  they  ex- 
eluded  all  discussion  beyond  certain  limits.  I  must  give  place 
to  this  phrase  and  effect.  I  can  see  no  other  reasonable  effect  to 
assign  to  it  than  that  no  ore  accepted  by  the  defendants  shall  be 
paid  for  at  a  less  rate  than  the  market  value  of  mangan  iron  ore. 

Supposing  this  to  be  right,  what  shall  be  the  judgment  of  the 
court  as  to  the  value  of  the  ores  shipped  in  this  case  which 
assayed  below  26  per  cent,  of  oxide  of  zinc  ?  Shall  the  court, 
in  every  case,  fix  the  value  at  the  price  or  value  of  mangan  iron 
ore  simply  because  the  parties  have  not  agreed  ?  No ;  for  in 
that  event  the  court  would  be  arbitrarily  doing,  to  overcome  a 
difficulty,  what  it  believes  the  defendants  cannot  do.  Beino- 
entirely  without  proof  as  to  the  value  of  these  ores,  except  as 
mangan  iron  ore,  which  is  $1.67  per  ton,  and  that  price  being 
considerably  more  than  one-half  less  than  the  value  of  these 
ores  when  they  yield  26  per  cent,  oxide  of  zinc,  and  the  parties 
agreeing  that  when  they  yielded  less  than  26  per  cent,  they 
should  not  exceed  in  price  $3.75,  showing  that  they  contem- 
plated the  possibility  of  their  being  worth  that  sum,  and  they, 
by  their  contract,  advancing  the  price  at  a  given  rate  where  the 
ores  exceed  26  per  cent,  in  richness,  I  feel  it  clearly  my  duty  to 
continue  the  scale  downward  from  the  point  at  which  they 
started  upward,  and  in  like  proportions,  until  I  reach  the  market 
value  of  such  ores  as  mangan  iron  ores.  Taking  the  results  of 
the  assays  as  I  have  accepted  them,  we  find,  in  the  descent,  no 
ores  delivered  that  have  any  higher  value  than  that  of  mangan 
iron  ore.  Under  this  head,  came  the  ores  for  June,  July  and 
December,  1881,  and  for  April,  1882. 

The  foregoing,  I  think,  disposes  of  the  principal  matters  in 
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dispute  at  the  time  of  the  filing  of  the  bill  excepting  the  right  of 
the  complainant  to  the  injunction  obtained. 

The  place  of  sampling,  under  the  contract,  still  remains  to  be 
determined.  In  fixing  values  thus  far,  for  the  purpose  of  ac- 
counting, I  have  found  myself  influenced  by  the  action  of  the 
complainant.  On  his  own  motion  he  shipped  nine  car  loads  of 
ore  to  defendants,  without  insisting  upon  the  ore  first  being  sam- 
pled and  assayed  by  them,  to  ascertain  its  value ;  and  although 
he  afterwards  expressed  dissatisfaction  with  the  sampling  and 
assaying,  yet  he  shipped  again  and  again  for  nine  mouths,  and 
then  ceased  shipping,  as  I  understand  the  case,  not  because  the 
defendants  did  not  do  their  sampling  before  delivery,  but  because 
they  did  not  account  and  pay  for  all  the  ore  which  had  been  de- 
livered. After  all  this,  and  after  the  complainant  had  been  in- 
vited to  visit  the  works  of  the  defendants  and  witness  their 
methods,  and  had  declined,  and  after  it  had,  in  the  nature  of  things, 
become  impossible  for  the  defendants  to  make  sampling  or  as- 
saying before  delivery,  or  to  inspect  the  manner  of  sampling 
adopted  by  the  complainant,  I  consider  it  too  late  to  reject  the 
sampling  of  defendants ;  especially  where  they  had  in  the  most 
open  and  frank  way  left  their  hands  open  to  the  complainant  and 
given  him  every  chance  to  judge  of  the  honesty  and  correctness 
of  their  proceeding,  and  more  especially  when  it  appears  that  they 
are  still  able  to  produce  before  the  court  portions  of  the  same 
samples,  of  the  value  of  which  the  court,  by  the  aid  of  the  most 
trusted  experts,  can  judge. 

But  counsel  for  the  complainant  insists  that,  though  the  com- 
])lainant's  conduct  should  furnish  a  guide  to  the  court's  judgment 
in  fixing  values  prior  to  filing  the  bill,  such  conduct  did  not  irre- 
vocably determine  his  course,  but  that  he  could  change  his  con- 
duct and  stand  upon  the  agreement.  In  this,  as  a  general  prin- 
ciple, I  agree  with  the  counsel  of  the  complainant.  I  suppose  if 
there  were  serious  doubt  upon  the  question  involved,  the  uniform 
and  unhesitating  action  of  the  parties  at  the  commencement  of 
the  fulfillment  of  the  contract  continued  some  months,  would  of 
itself  relieve  the  court  of  any  embarrassment  as  to  what  the 
parties  intended,  or  as  to  what  its  decree  should  be.     But  where 
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there  is  no  reasonable  doubt  as  to  the  order  of  events  contem- 
plated by  the  parties  as  expressed  on  the  face  of  the  instrument, 
a  course  of  conduct  running  through  a  few  months  should  not 
seal  the  course  of  action  for  all  time  to  come,  if  the  contract  speaks 
to  the  contrary.     I  think  I  have  now  before  me  such  a  case. 

Therefore,  the  question  now  is.  When  that  agreement  was  exe- 
cuted, when  and  where  did  the  parties  intend  to  have  the  sam- 
pling and  assaying  done  ?  Were  these  things  to  be  done  at  the 
mines,  before  the  delivery  to  the  defendants,  or  at  the  works  of 
the  defendants  at  Bethlehem,  after  delivery  ?  It  is  of  some  value 
to  observe  that  prior  to  and  at  the  time  of  executing  the  contract, 
the  defendants  had  possession  of  the  works  at  Bethlehem  for  the 
manufacture  of  zinc,  which  included  the  best  known  apparatus 
for  sampling  such  ores.  These  facts  were  known  to  the  com- 
plainant. He  also  knew  that  the  defendants  w^anted  frank- 
linite  ores  for  the  purpose  of  manufacturing  such  oxide  of  zinc  as 
only  can  be  made  from  that  ore.  He  knew  or  supposed  he  knew 
the  characteristic  qualities  of  that  ore.  I  am  so  convinced  of 
this  that  I  believe  had  anyone  questioned  his  knowledge  it 
would  have  been  regarded  as  a  high  offence  by  him.  I  would 
not  say  this  did  I  not  believe  that  the  complainant  is  a  most 
thoroughly  conscientious  man,  and  as  self-reliant  as  he  is  con- 
scientious. He  did  not  want  any  one  to  tell  him  the  nice 
shades  of  difference  between  different  parcels  of  these  ores.  He 
had  handled  ores  and  had  manufactured  zinc,  and  could  he  not 
tell  what  the  fire  and  the  furnace  would  produce  ?  He  was  act- 
ing upon  his  own  instructed  and  enlightened  understanding,  and 
he  was  ready  to  contract  for  the  delivery  of  ores  that  would 
produce  by  assay  26  per  cent,  of  oxide  of  zinc,  and  to  guaran- 
tee that  it  would  produce  that  rate.  What  I  mean  is,  that  the 
complainant  thought  that  he  so  well  understood  these  ores  that 
he  would  have  no  difficulty  in  furnishing  ores  of  the  required 
grade,  and  hence  "  guarantees  that  all  the  said  ores  so  to  be  de- 
livered as  aforesaid  shall  contain  at  least  26  per  cent,  of  oxide  of 
zinc."  It  seems  to  me  that  if  the  value  was  to  have  been  deter- 
mined before  delivery  by  the  defendants,  no  such  clause  as  that 
first  quoted  would  have  been  thought  of  or  inserted.     Wherefore 
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should  Mr.  Trotter  guarantee  the  value  to  be  at  least  26  per  cent. 
if  the  contract  provided  that  JVIr.  Heckscher  should  ascertain  it- 
value  before  Mr.  Trotter  delivered  it  ?  If  the  agreement  provided 
for  an  actual  test  before  there  was  any  liability  to  attach,  then 
the  guaranty  clause  is  without  application  and  wholly  nugatory. 

To  my  mind,  at  least,  this  view  is  strengthened  by  what  may 
be  gathered  from  the  memorandum  for  the  agreement  made  and 
signed  by  Mr.  Trotter,  on  May  26th,  and  from  tlie  agreement 
itself,  made  and  signed  on  June  2d.  The  former  provides  that 
"  the  percentage  of  the  oxide  of  zinc  is  to  be  determined  by  two  as- 
says of  an  average  sampling  of  every  1,000  tons  shipped,  one 
made  by  each  party  hereto,"  and  in  case  of  disagreement  providing 
for  a  third  assayer ;  the  latter  provides  that  "  if  the  assays  taken 
from  time  to  time  by  the  said  Charles  A.  Heckscher,  *  *  * 
to  determine  the  percentage  of  oxide  of  zinc,  are  not  satisfactory 
to  the  said  Charles  W.  Trotter,  *  *  *  then  the  said  Charles 
W.  Trotter  shall  appoint  an  assayer  to  test  the  quahty  of  said 
ore  as  to  the  percentage  of  oxide  of  zinc,"  also  providing  for  a 
third  assayer  in  case  of  disagreement.  These  two  items  show 
that  the  contracting  parties  at  first  contemplated  making  an 
assay  each  for  himself,  but  afterwards  decided  to  avoid  all  that 
formality,  and  resolved  that  the  duty  of  delivering  ore  of  the 
grade  of  26  per  cent,  should  devolve  on  Mr.  Trotter,  and  of  as- 
certaining its  actual  value  upon  Mr.  Heckscher,  which  course 
admits  of  it  beinoj  done  at  the  works  of  defendants. 

It  has  been  urged  that  this  view  is  unreasonable  and  inequita- 
ble. Considering  it  as  I  have,  it  would  be  a  sufficient  answer  to 
say  that  I  find  it  so  in  the  contract,  made  by  a  highly  intelligent 
and  capable  man ;  and  since  he  comes  into  equity  to  ask  the  aid 
of  the  court  to  enforce  the  contract,  he  should  not  be  heard  when 
he  asks  the  other  party  to  submit  to  an  agreement  which  he 
himself  declares  inequitable,  for  what  he  now  asks,  if  enforced, 
would  only  be  a  reversal  of  the  situation  of  the  parties.  But  I 
do  not  find  the  agreement  in  this  regard  unreasonable  or  in- 
equitable. Excepting  a  question  of  personal  convenience,  the 
contract  is  as  full  and  fair  as  it  can  be.  It  is  not  so  convenient 
for  Mr.  Trotter  to  have  an  expert  at  Bethlehem,  perhaps,  as  at 
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the  mines.  It  would  not  be  so  convenient  for  Mr.  Heckscher 
to  erect  his  sampling-works  at  the  mines  and  have  his  sampler 
there  in'  attendance.  But  this  I  cannot  consider,  for  the  parties 
determined  it  by  their  agreement.  And  this  I  say  is  fair. 
There  is  ample  protection  to  Mr.  Trotter.  There  is  an  express 
provision  for  an  expert  to  make  assays  in  the  interests  of  Mr. 
Trotter,  or  at  his  instance,  in  case  he  is  dissatisfied,  and  in  case 
of  error,  the  party  in  the  wrong  shall  bear  all  the  expensas. 

It  will  at  once  be  perceived  that  these  conclusions  lead  me  to 
the  adoption  of  the  results  certified  to  by  the  manager  since  his 
appointment,  and  which  has  been  the  basis  of  payment. 

Perhaps  I  ought  to  express  my  judgment  as  to  the  side  on 
which  is  to  be  found  the  preponderance  of  testimony  upon  the 
question  of  sampling.  It  seems  to  me  to  be  greatly  in  favor  of 
the  method  used  at  Bethlehem.  I  rely  entirely  upon  the  testi- 
mony of  the  experts. 

I  have  not  been  unmindfiil  of  the  force  of  the  position  taken 
by  the  counsel  of  complainant,  wherein  they  insisted  that  de- 
fendants were  liable  for  all  ores  shipped,  at  the  rate  of  $3.75  per 
ton,  whether  they  assayed  26  per  cent,  of  zinc  oxide  or  not, 
because,  by  the  terms  of  the  contract,  title  passed  to  the  defend- 
ants as  soon  as  the  ores  were  placed  on  board  the  cars  at  Frank- 
lin. As  this  controversy  stands  before  me,  I  think  it  is  not 
so  much  a  question  of  where  the  title  passed,  as  it  is  as  to 
the  value  of  what  did  pass.  All  the  ores  which  were  shipped 
by  the  complainant  were  used  by  the  defendants,  and  they  must 
pay  for  them.  The  complainant  agreed  that  he  would  accept  of 
certain  rates  for  the  ore  when  ascertained ;  he  certainly  cannot 
ask  anything  more.  I  can  conceive  of  no  event  in  which  a 
court  of  equity  would  compel  a  defendant  to  pay  for  more  than 
he  actually  received  under  his  contract  of  purchase.  The  con- 
tract is  that  the  defendants  shall  pay  for  all  ores  delivered  on 
board  the  cars  a  certain  price,  according  to  their  value  in  oxide 
of  zinc,  which  value  is  to  be  ascertained  by  the  defendants,  after 
the  delivery,  by  assay  made  from  samples.  Under  the  law,  I 
think  the  title  passed  so  far  as  to  cast  the  risk  of  loss  on  defend- 
ants (though  this  is  not  decided,  because  not  a  question  in  ilia 
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case,  but  only  referred  to  to  illustrate),  yet  the  proof  shows  that 
the  weight  of  the  ores,  as  well  as  their  value  in  zinc,  was  not 
ascertained  until  they  had  been  carried  several  miles  by  rail. 
The  parties  so  contracted,  and  an  examination  of  many  cases 
satisfied  me  that  not  one  can  be  found  which  will  compel  the 
defendants  to  pay  for  ore  until  the  defendants  themselves  have 
had  a  reasonable  opportunity  of  ascertaining  what  percentage  of 
zinc  it  contains  by  assay  from  samples.  Yet,  perhaps  I  ought 
to  say  that  there  are  cases  which  show  that  property  would  not 
pass  under  this  contract  on  delivery  on  board  the  cars,  because 
something  remained  to  be  done,  one  of  which  is  Stephens  v. 
Santee,  Jf9  N.  Y.  35,  which  is  in  conformity  to  the  third  rule 
laid  down  by  Benjamin  in  his  work  on  Sales,  book  2  ch.  3. 

There  was  a  difference  between  the  parties  as  to  the  tonnage 
of  ore  for  April,  1882.  I  think  the  testimony  shows  the  amount 
was  1,096.07. 

I  will  advise  an  accounting  in  accordance  with  the  views 
above  expressed.  Unless  the  parties  agree  as  to  what  the  result 
will  be,  I  will  advise  a  reference  to  a  master  to  make  the  calcu- 
lation. 

I  will  not  advise  that  the  injunction  now  in  force  be  made 
perpetual ;  nor  do  I  deem  it  wise  to  advise  its  dissolution.  Nor 
would  it  be  prudent  or  consistent  with  established  rules  fur  the 
court  to  take  one  step  further  towards  enforcing  this  contract  than 
by  its  restraining  powers  to  prevent  either  party  from  violating 
its  provisions  by  positive  infractions.  The  injunction  will 
remain.  Either  party  will  be  at  liberty  to  move  the  court  for 
relief  by  petition,  upon  any  branch  of  the  case  embraced  within 
the  scope  of  the  present  bill.  Mr,  Trotter  has  a  right  to  mine 
the  ore  himself.  There  are  difficulties — difficulties  which  render 
it  impossible  for  him,  or  for  any  one,  to  render  1,000  tons  per 
month,  without  an  expense  that  would  be  almost  ruinous.  That 
more  ore  could  have  been  produced  is  most  plain ;  yet  it  is 
equally  plain  to  have  produced  the  stipulated  quantity  per 
month,  of  the  standard  value,  from  the  pinched  or  narrow  veins, 
removing,  as  was  absolutely  necessary,  the  immense  amount  of 
useless  material,  would  have  made  it  very  costly  to  Mr.  Trotter, 
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How  far  he  was  bound  to  go  in  order  to  execute  his  part  of  the 
contract  in  this  raspect,  I  do  not  pretend  to  decide,  I  purposely 
avoid  that  consideration.  But  I  allude  to  the  part  to  show  that 
I  have  the  difficulties  attending  the  task  in  my  mind,  where  I 
say  that  Mr.  Trotter  has  the  right  to  dig  these  ores  himself. 
The  court  is  bound  to  let  him  try.  Do  the  defendants  say  he 
has  had  a  fair  trial  ?  But  after  what  has  passed  and  been  pre- 
sented to  the  court,  since  the  filing  of  the  bill,  I  do  not  hesitate 
to  say  that  Mr.  Trotter  ought  to  be  permitted  to  try  again.  If 
there  is  any  profit  to  hira  in  the  way  of  economy  he  is  entitled 
to  it.  A  slight  extravagance  might  at  once  exhaust  all  the  ad- 
vantages of  the  enterprise  to  him.  This  should  not  be  if  he  can 
succeed.  I  say  if  he  can,  for  I  do  not  forget  that  Mr.  Trotter 
entered  into  a  solemn  agreement  to  furnish  a  fixed  amount  of 
ores  each  month.  But  it  must  not  be  overlooked  that  the  agree- 
ment, on  its  face,  shows  that  the  parties  considered  that  they 
were  contracting  about  something  that  was  out  of  sight,  or  about 
a  possibility  of  that  something  being  so  reduced  as  to  be  worth 
nothing,  or  becoming  wholly  exhausted.  Now,  I  do  not  think, 
looking  to  the  future,  and  basing  the  view  on  the  revelations  made 
since  May,  1882,  that  it  would  be  quite  right  or  equitable  to 
allow  the  defendants  to  take  possession  of  that  mine,  and,  at  all 
hazards,  extract  1,000  tons  of  ore  each  month,  charging  the 
cost  to  Mr.  Trotter.  In  saying  this  I  do  not  mean  to  be  under- 
stood as  giving  the  slightest  encouragement  to  indifference  or 
neglect  or  inefficiency  on  the  part  of  Mr.  Trotter.  I  only  say 
that  I  consider  myself  wholly  justified  in  permitting  him  to  try 
again — and  try,  too,  without  acting  under  any  agency  or  manage- 
ment of  any  court.  I  will  not  advise  the  continuance  of  a 
manager.  The  duty  of  Mr.  Trotter  is  plain.  It  is  his  boast,  and, 
I  think,  a  most  reasonable  one,  that  he  can  execute  this  contract. 
He  has  had,  through  his  agents,  large  experience.  For  eighteen 
months  he  and  they  have  been  under  the  instruction  of  the  most 
careful  management  that  the  court  or  the  state  could  afford. 
The  very  means  which  the  court  have  invoked  to  execute  this 
contract  are  at  his  command.     He  need  not  fail.     If  he  lacka 
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either  wisdom  or  experience,  let  him  ask.  Then,  I  doubt  not,  he 
can  reasonably  perform  his  contract. 

These  same  observations  apply  to  the  sampling  and  assaying. 
The  contract  is  not  silent  on  these  points  of  interest.  If  the  de- 
fendants fail  on  this  head  they  do  it  at  their  peril.  The  contract 
expressly  provides  the  right  of  review  by  the  complainant  at  the 
expense  of  the  defendants,  in  case  of  error.  Their  work  on  these 
heads  must  be  openly  done.  If  the  complainant  desires  to  be 
present  at  the  sampling  he  has  a  right  to  be,  either  in  person  or 
by  his  agent.  He  has  a  right  to  select  such  portions  of  the 
samples  taken  for  assay  as  he  desires,  if  applied  for  in  reasonable 
time.  If,  in  these  respects,  the  defendants  do  not  abide  by  the 
contract,  the  court  will,  at  any  time,  interpose. 

I  have  given  this  case  the  attention  which  its  importance  de- 
mands. I  feel  unable  to  go  any  farther,  or  to  do  anything  less, 
on  either  side.  It  may  be  said  on  both  sides  that  these  conclu- 
sions are  needlessly  cautious ;  but  at  no  step  have  I  felt  that  I 
could  offer  any  justification  for  exchanging  the  voluntary  agree- 
ment of  the  parties  for  the  arbitrary  will  of  the  court. 

As  to  the  damages  which  the  defendants  insist  upon,  as  above 
intimated,  I  avoid  expressing  any  opinion.  Under  the  circum- 
stances of  the  case,  and  considering  the  allegations  of  the  cross- 
bill, and  the  fact  that  no  demurrer  thereto  was  taken,  I  thought 
it  my  duty  to  admit  evidence  which  otherwise  would  have  been 
inadmissible.  As  the  case  stands,  all  that  the  course  of  practice 
in  this  court  will  allow  is  for  the  enforcement  of  the  decree  in 
this  court  to  be  held  in  abeyance  (in  case  it  should  be  in  favor 
of  the  complainant)  until  the  defendants  can  establish  their 
damages  at  law.     I  will  so  advise. 

Mr.  Chas.  D.  Thompson,  and  Mr.  George  Northrop,  of  Phila- 
delphia, for  defendants. 

I.  The  complainant,  at  the  time  of  filing  his  bill  in  equity, 
June  8th,  1882,  was  and  is  entitled  to  an  account  for  ores  de- 
livered to  the  defendants. 

II.  He  was  entitled  to  the  payment  of  the  amount  therein 
stated. 
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"Where  the  law  casts  a  duty  on  a  party,  the  performance  shall 
be  excused  if  it  be  rendered  impossible  by  the  act  of  God,  but 
where  a  party,  by  his  own  contract,  absolutely  engages  to  do  an 
act,  it  is  deemed  to  be  his  own  fault  and  folly  that  he  did  not 
thereby  expressly  provide  against  contingencies  and  except  him- 
self from  responsibility  in  certain  events ;  and  in  such  case,  there- 
fore, that  is,  in  the  instance  of  an  absolute  and  general  contract, 
the  performance  is  not  excused  by  an  inevitable  accident  or  other 
contingency,  although  not  foreseen  by  or  within  the  control  of 
the  party.  Chitty  on  Cont.  {6th  Am.  ed.  184-4)  P-  '^^^^  cli.  5  %  5 
and  cases  there  cited;  Paradine  v.  Jane,  Aleyn  27 ;  Hadley 
V.  Clarke,  8  T.  B.  259,  267  ;  Atkinson  v.  Ritchie,  10  East  533  ; 
Bullock  v.  Demmitt,  6  T.  R.  650  ;  Hidings  v.  Oraig,  Addis.  34-2  ; 
Gilpin  V.  Consequa,  1  Pet.  C.  C.  91 ;  Youqua  v.  Nixon,  1  Pet. 
C.  C.  221 ;  Alexander  v.  Smith,  4-  Dev.  364- ;  Cutter  v.  Powell, 
2  Smith's  Lead.  Cas.  1 ;  Leake  on  Contracts  693 ;  Nichols  v. 
Marstand,  L.  R.  {2  Exch.)  4 ;  Ford  v.  Cotesworth,  L.  R.  {4  Q' 
B.)  134;  7  Mass.  325. 

III.  Complainant  was  entitled  to  suspend  deliveries  of  ore 
until  payment  made  to  him  of  amount  stated  in  decree.  Simpson 
V.  Crippen,  L.  R.  {8  Q.  B.)  14,  overruling  Hoare  v.  Rennie,  5 
H.  &  N.  19;  Haines  v.  Tucker,  50  N.  H.  307;  Benjamin  on 
Sales  §  800. 

Where  there  is  a  contract  to  deliver  merchandise  in  install- 
ments of  specified  quantities  at  a  fixed  price  for  each  installment, 
the  law  regards  such  a  transaction  as  constituting  several  distinct 
or  independent  contracts,  and  substitutes  for  the  remedy  of  re- 
scission for  a  partial  breach  of  either  of  the  contracting  parties,  a 
right  to  compensation  for  the  partial  breach.  Lucesco  Oil  Co.  v. 
Brewer,  66  Pa.  355;  Scott  v.  Kittanning  Coal  Co.,  89  Pa.  281. 

The  future  delivery  of  ore  after  a  breach  to  pay  by  vendee,  is 
a  waiver  of  the  right  to  rescind,  even  if  such  right  existed. 
Morgan  v.  McKee,  77  Pa.  229;  Graver  v.  Scott,  80  Pa.  88; 
Stoddari  v.  Smith,  5  Binn.  355 ;  Tipton  v.  Teitner,  20  N.  Y. 
423 ;  Snook  v.  Fries,  19  Barb.  313;  Jonasson  v.  Young,  4-  B. 
&  S.  297 ;  Rober  v.  Johnson,  L.  R.  {8  C.  P.)  167;  Freeth  v. 
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Burr,  L.  R.  {9  C.  P.)  W8  ;  Mersey  Steel  and  Irm  Co.  v.  Naylw, 
53  L.  J.  {Q.  B.)  ^97. 

TV.  and  V.  That  defendants  were  not  entitled  to  take  posses- 
sion of  the  mine,  they  not  having  accounted  or  paid  for  the  ore 
theretofore  delivered  to  them,  and  that  complainant  was  and  is 
entitled  to  an  injunction  and  the  continuance  of  the  same. 

If  the  court  is  of  opinion  that  the  injunction  was  improperly 
granted,  or  that  the  case  made  by  the  plaintiff  is  contradicted  or 
not  supported,  it  will  order  the  injunction  to  be  dissolved  either 
with  or  without  costs,  as  the  justice  of  the  case  may  appear  to 
require.  Hudson  v.  Maddison,  12  Sim.  4-16  ;  3  Dan.  Ch.  PI.  & 
Pr.  1896. 

On  application  to  dissolve  an  injunction  the  court  confines 
itself  exclusively  to  the  consideration  of  the  combination  of  facts 
set  forth  in  the  bill  out  of  which  the  equity  of  the  injunction 
arises,  and  to  the  answer  of  the  defendant  to  these  facts.  Canal 
Co.  v.  Railroad  Co.,  4-  Gitt  &  Johns.  1. 

Where  the  defendant,  against  whom  the  gravamen  of  the 
charge  rests,  has  fully  answered  the  complainant's  bill,  the  in- 
junction will  be  dissolved  even  though  other  defendants  have 
not  answered.  Vliet  v.  Lowmuson,  1  Gr.  Ch.  Ifilf. ;  Price  v. 
Clevenger,  2  Gr.  Ch.  207 ;  Stoughtenburg  v.  Peck,  3  Gr.  Ch. 
JfJfB ;  Gregory  v.  StiUwdl,  2  Hal.  Ch.  51 ;  Adams  v.  Hudson 
Co.  Bank,  2  Stock.  535. 

That  the  continuance  of  the  injunction  will  work  a  great  in- 
jury to  the  defendant  has  great  weight  with  the  court  in  the  con- 
sideration of  the  question  whether  the  injunction  should  be 
continued.  Furman  v.  Clark,  3  Stock.  135  ;  Scanlan  v.  Howe, 
9  C.  E.  Gr.  277. 

Where  the  facts  on  which  the  equity  of  the  bill  rests  are  fully 
denied  the  injunction  will  be  dissolved.  Still  v.  Hilton,  3  Steiv. 
Eq.  579,  587,  affirmed  in  4  Stew.  Eq.  285 ;  Scott  v.  Ames,  3 
Stock.  261 ;   Greenin  v.  Holly,  1  Stock.  137. 

VI.  and  VII.  There  appear  to  be  actual  mistakes  in  the 
assays  made  by  defendants'  chemist  from  October,  1881,  to  April, 
1882. 
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VIII.  Whilst  the  ore  with  over  26  per  cent,  of  oxide  should  be 
accounted  for  under  the  contract,  that  which  contains  less  than 
26  per  cent,  should  have  its  price  subject  to  deduction  of  fifty 
cents  per  ton  for  every  per  cent,  below  26  per  cent.,  and  at  the 
same  rate  for  fractions  of  a  per  cent.,  unless,  by  such  deduction, 
the  price  shall  fall  below  $1.67,  which  is  adjudged  to  be  the 
value  of  said  ore  as  mangan  iron  ore,  in  which  case  said  last  price 
shall  be  allowed. 

IX.  The  sampling  done  by  the  manager  should  govern  values 
for  any  month. 

X.  The  complainant  is  entitled  to  a  balance  of  $4,952.51  re- 
maining in  the  court  below. 

XI.  Said  court  has  no  jurisdiction  to  determine  the  claims  for 
unliquidated  damages  made  by  the  cross-bill ;  that  if  there  are 
any  such  claims  the  defendants  should  be  remitted  to  an  action  at 
law.     1  Dan.  Ch.  Pr.  {ed.  I84.6)  ch.  31  pp.  17J^S,  171(3, 17 U- 

A  cross-bill  is  always  necessary  when  the  defendant  is  entitled 
to  some  positive  relief  beyond  what  the  scope  of  the  plaintiff's 
suit  will  afford  him.  Wkyie  v.  Arthur,  2  C.  E.  Or.  521; 
French  v.  G-nffi;n,  3  C.  E.  Gr.  279. 

As  a  cross-bill  is  considered  a  mode  of  defence,  or  a  proceed- 
ing to  pr(3cure  a  complete  determination  of  a  matter  already  in 
litigati6n  in  the  court,  the  plaintiff  therein  is  not  obliged  to  show 
any  ground  of  equity  to  support  the  jurisdiction  of  the  court. 
It  is  treated  as  a  mere  auxiliary  suit  or  as  a  dependency  upon 
the  original  suit.  1  Dan.  Ch.  Pr.  174-6,  174-7  ;  Cartwright  v. 
Oark,  4.  Mete.  10 1^;  Story  Eg.  PL  §  399;  Mitford  Eq.  PI. 
{Jeremy)  81,  82 ;  Burgess  v.  Wheate,  1  Eden  190 ;  Doble  v. 
Poknan,  Hard.  160  ;  Kemp  v.  Mackrell,  3  Aik.  812  ;  1  Dan.  Ch. 
Pr.  1751 ;  Troup  v.  Haight,  1  Hopk.  239  ;  Tayloi  v.  Merchants 
Fire  Ins.  Co.,  9  How.  390  ;  Motteaux  v.  London  Assurance  Co., 
Atk.  545  ;  Perkins  v.  Ins.  Co.,  4-  Cow.  646  ;  McGowan  v.  Rem- 
ington, 2  Jones  {Pa.)  56  ;  Karnes  Principles  of  Equity  159. 

If  a  case  be  once  properly  before  the  court  it  will  do  all  in  its 
power  to  settle  the  rights  of  all  the  parties  in  the  matter  in  con- 
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troversy,  even  as  between  defendants,  justly  and  equitably  by 
one  decree.  Decker  v.  Caskey,  Sax.  4-^7 ;  Couse  v.  Boyles,  3 
Or.  Ch.  213 ;  Disborough  v.  Outcalt,  Sax.  298 ;  Shannon  v. 
Marselis,  Sax.  4-^3;  Ames  v.  New  Jersey  FranM'mite  Co.,  1 
Beas.  66;  Vanderveer  v.  Holcomb,  2  C.  E.  Gr.  87,  54-7;  Wil- 
liams V.  Winans,  7  C.  E.  Gr.  573,  577 ;  Youmans  v.  YouTuans, 
11  a  E.  Gr.  U9;  Condid  v.  King,  2  Beas.  375;  Mount  v. 
Potts,  8  C.  E.  Gr.  188;  Mosser  v.  Bequest  Mining  Co.,  11  G. 
E.  Gr.  200;  Stevens  v.  Stevens,  9  C.  E.  Gr.  77. 

A  court  of  equity  will  settle  unliquidated  damages.  Coster 
V.  Monroe  Co.,  1  Gr.  Ch.  4.67 ;  Copper  v.  Wells,  Sax.  10; 
Berry  v.  Van  Winkle,  1  Gr.  Ch.  269. 

Set-off  is  a  distinct  head  of  equitable  jurisdiction  and  was 
borrowed  from  the  Roman  law,  where  it  was  known  as  eompen- 
satio,  by  which  term  it  was  first  called  in  England,  or  the  privi- 
lege of  compensation.  For  a  succinct  history  of  set-off,  see 
Karnes  Principles  of  Equity  201;  Greene  v.  Nat.  Security 
Bank,  1  Leg.  N.  25. 

If  complainant  desired  to  prevent  the  consideration  of  cross- 
bill, he  should  have  demurred  or  objected  in  his  answer ;  not  hav- 
ing done  so,  he  is  now  too  late.  Gifford  v.  Thorn,  3  Hal.  Ch, 
90;  Seymour  v.  Long  Dock  Co.,  5  C.  E.  Gr.  396,  4.07 ;  1  Dan. 
Ch.  Pr.  555,  630 ;   Ludlmo  v.  Simon,  2  Gaines's  Cas.  56. 

In  this  case  the  court  can  consider  and  assess  damages  claimed 
by  defendants.  Denton  v.  Stewart,  1  Cox  258 ;  Greeneway  v. 
Adams,  12  Ves.  395 ;  Phillips  v.  Thompson,  1  Johns.  Ch.  150 ; 
2  Fonb.  44-1 ;  Hedges  v.  Everard,  1  Eq.  Cas.  Abr.  18  pi.  7; 
Cudd  V.  Butter,  1  P.  Wms.  570 ;  Errington  v.  Aynesly,  2  Bro. 
C.  C.  34.1 ;  Mason's  Appeal,  20  P.  F.  Smith  26 ;  Andrews  v. 
Brown,  6  Oush.  130 ;  Jervis  v.  Smith,  1  Hoff.  Ch.  4-70 ;  Nagd 
v.  Newton,  22  Gratt.  8I4  ;  Oliver  v.  Crosswell,  4^  III.  J4.I ;  Smith 
v.  Kelley,  56  Me.  64  ;  Symes  v.  Strong,  1  Stew.  Eq.  131 ;  Decker 
v.  Caskey,  Sax.  4^7 ;  Duryee  v,  lAndsheimer,  12  C.  E.  Gr. 
366. 

In  a<?dition  to  the  above,  see  the  following  cases,  in  each  of 
which  the  several  courts  of  chancery  directed  the  master  to  assess 
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damage  for  the  breach  of  contract.  Cudd  v.  RuUer,  1  P.  Wms. 
572  ;  Fackhurst  v.  Van  Courtland,  1  Johns.  Ch.  S86 ;  Phillips 
V,  Thompson,  Id.  150 ;  Woodcock  v.  JBennd,  1  Cow.  713 ;  see 
Fonh.  Eq.  1(3 ;  McCallum  v.  Germantown  Water  Co.,  54-  Pa.  St. 
56;  Basset  v.  Johnson,  2  Gh:  Ch.  il7  ;  2  Dan.  Ch.  Pr.  1086. 
How  shall  the  defendants'  loss  be  ascertained  so  as  to  be  com- 
pensated ?  Several  ways  are  proper.  The  court  can  either  send 
a  reference  of  the  matter  to  a  master,  or  issue  a  writ  quod  damni- 
factus,  or  settle  the  question  itself. 

1.  Therefore,  equity  can  decree  damages  for  breach  of  contract. 

2.  That  such  damages  can  be  ascertained  by  a  master,  or  by 
an  issue,  at  the  court's  discretion,  or  by  the  chancellor  himself. 

3.  That  equity,  having  assumed  jurisdiction  of  this  case,  will 
proceed  to  do  this. 

4.  That  the  relief  prayed  in  the  cross-bill  can  be  sustained  on 
two  equitable  grounds,  to  wit,  set-off  and  account. 

5.  That  we  have  no  adequate  remedy  at  law,  and  the  plaintiff, 
by  his  own  admission,  is  irresponsible  in  damages,  and  does  not 
reside  in  New  Jersey. 

6.  That  set-off  is  permissible  by  cross-bill. 

7.  That  in  a  cross-bill  no  equity  need  be  shown 

8.  Will  the  court,  after  this  prolonged  and  expensive  litiga- 
tion, chiefly  in  the  ascertainment  of  damages,  leave  Trotter  in 
possession  of  the  mines,  with  an  officer  of  the  court  forcing  him 
to  fulfill  his  contract,  and  largely  at  our  cost ;  protect  him  in  his 
defaults,  and  refuse  the  defendants  their  clearly-proved  damages. 

9.  After  argument  the  court  below  allowed  testimony  to  be 
given  by  defendants  as  to  their  damages  and  allegations  in 
cross-bill. 

Defendants  claim  damages  for  the  breach  of  contract  arising, 
in  seven  ways. 

1.  On  account  of  deficiency  of  quantity  of  ores. 

2.  On  account  of  deficiency  in  quality  of  ores. 

3.  On  account  of  non-delivery  of  any  ore  whatever  from 
April  29th,  1882,  to  middle  of  August,  1882. 

4.  On  account  of  losses  and  damages  sustained  thereby  in  loss 
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of  market  and  loss  of  profits,  and  expense  entailed  in  trying  to 
obtain  ores  elsewhere,  and  damages  sustained  by  inability  to 
fulfill  contracts  for  resale. 

5.  On  account  of  non-delivery  on  board  of  cars,  compelling 
defendants  to  carry  the  ore  to  the  cars. 

6.  On  account  of  over-payment  to  Trotter. 

7.  For  interest  on  above  items. 

A  party  in  default  is  liable  for  those  special  damages  fairly  in 
the  contemplation  of  the  parties  to  the  agreement.  Hadley  v. 
Baxendale,  9  Exch.  34,1,  354;  &■  C.,  23  L.  J.  (Exch.)  179; 
Griffen  v.  Colver,  16  N.  Y.  489  ;  Hinke  v.  Liddell,  L.  R.  {10 
Q.  B.)  265  ;  Hansen'  v.  Pearce,  13  Kan.  104;  Prosser  v.  Jones, 
41  Iowa  674;  McHose  v.  Fulmer,  73  Pa.  365 ;  Bank  of  Mont- 
gomery Y.  Reese,  2  Casey  143 ;  Miller  v.  Mariners  Church,  7 
Me.  56 ;  Alder  v.  Keigley,  15  M.  &  W.  117;  Hammer  v. 
Schoenfelder,  ^7  Wis.  455. 

Profits  are  included.  Master  son  v.  Brooklyn,  7  Hill  62 ; 
Messmore  v.  N.  Y.  8.  &  L.  Co.,  40  N.  Y.  4^2;  Suth.  on  Bam. 
82,  et  seq. ;  Clark  v.  The  Mayor,  3  Barb.  288;  Bams  v.  Tallcot, 
14  Barb.  611 ;  Fletcher  v.  Tayleur,  17  C.  B.  21 ;  Dunlop  v. 
Higgans,  1  H.  of  L.  Cos.  381. 

When  there  is  no  market  in  which  to  purchase  a  like  article, 
profits  of  resale  are  included  in  measure  of  damages.  Borries 
V.  Hutchinson,  18  C.  B.  {N.  S.)  445;  S.  C,  34  L.  J.  (C.  P.)  169. 

Where  there  is  a  warranty,  plaintiff  may  recover  damages 
sustained  by  inability  to  fulfill  contract  of  resale.  Randall  v. 
Paper,  E.,  B.  &  E.  84;  8.  C,  27  L.  J.  {Q.  B.)  266;  2  8uth.  on 
Bam.  4^2  &c. ;  Benj.  on  8ales  §  903 ;  see,  also,  1  8uth.  on 
Bam.  74,  75,  79,  80,  91,  92,  93,  106,  107,  108,  110,  130,  134, 
148,  151,  164,  187 ;  McHose  v.  Fulmer,  73  Pa.  St.  365; 
France  v.  Gaudet,  L.  R.  (6  Q.  B.)  199;  Griffin  v.  Colver,  16 
N.  Y.  494;  Haskell  v.  Hunter,  23  Mich.  305;  Crater  v.  Bin- 
ninger,  4  Vr.  617  ;  Wolcott  v.  3fount,  9  Vr.  436. 

XII.  Trotter  is  entitled  to  retain  possession  of  the  mine  so 
long  as  he  shall  furnish  from  the  same  the  quantity  and  quality 
of  ore  provided  for  by  the  contract,  and  in  case  the  mine  is  not 
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able  to  fumish  so  much,  then  as  long  as  he  causes  the  same  to  be 
fully  and  fairly  worked. 

XIII.  The  balance  due  to  Trotter  for  ores  delivered  before 
the  commencement  of  this  suit  is  $6,790.55,  with  interest  from 
May  1st,  1882;  that  there  is  due  from  defendants  to  the  com- 
plainant the  sum  of  $6,272.31 ;  that  the  defendants  do  pay  the 
complainant  the  sum  of  $6,272.31,  with  interest. 

XVI.  Defendants  pay  to  complainant  the  costs  of  this  suit 
to  be  taxed,  and  half  of  the  expenses  of  the  manager.  Hann 
V.  McCormick,  1  South.  109,  111  ;  Reeve  v.  Eft,  2  Vr.  139, 11^1 ; 
State  V.  Blake,  7  Vr.  Jf-IfS  ;  Dewees  v.  Manhattan  Ins.  Co.,  5  Vr. 
253 ;   Cox  V.  Bennett,  1  Gr.  165. 

XVII.  The  manager  shall  see  that  the  defendants  pay  to  the 
complainant,  for  the  ore  delivered  in  each  month  thereafter,  on 
the  15th  day  of  the  next  succeeding  month. 

XVIII.  The  clerk  of  the  court  shall  pay  the  manager  the 
sums  named  for  mining  expenses,  out  of  the  fund  in  court,  as 
founded  on  the  three  orders  filed  April  24th,  1883,  April  20th, 
1883,  and  June  23d,  1883. 

XIX.  The  suspension  of  the  order  for  the  payment  of  money 
into  court,  and  orders  that  all  moneys  therein  referred  to  there- 
after becoming  due,  should  be  paid  to  the  complainant,  founded 
on  two  orders  filed  July  13th,  1883,  and  August  20th,  1883. 

Messrs.  Cortlandt  &  R.  Wayne  Parker  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

The  rights  of  the  parties  to  this  controversy  gro-w  out  of  the 
following  contract  under  seal : 

"  This  indenture,  made  the  second  day  of  June,  A.  D.  one  thousand  eight 
hundred  and  eighty-one,  between  Charles  W.  Trotter,  of  the  city  of  Brooklyn 
and  state  of  New  York,  of  the  one  part,  and  Charles  A.  Heckscher,  of  the 
city  of  Philadelphia  and  state  of  Pennsylvania,  coal-miner  and  shipper  of 
coal,  of  the  other  part,  witnesseth  :  That  whereas  one  James  L.  Curtis,  of  the 
city  of  New  York,  sole  surviving  trustee  of  the  Franklinite  Mining  Company, 
did,  by  indenture  bearing  date  the  sixtli  day  of  March,  a.  d.  one  thousaud 
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eight  hundred  and  seventy-seven,  grant,  convey,  demise  and  to  farm  let  to 
the  said  Charles  W.  Trotter,  and  to  his  heirs  and  assigns,  for  the  full  term  of 
thirty  years,  all  that  certain  mine,  vein,  lode  and  bed  of  franklinite  ore, 
together  with  the  appurtenances,  in  the  county  of  Sussex,  in  the  state  of  New 
Jersey,  more  fully  set  forth  and  described  in  said  indenture: 

"  Now,  this  indenture  witnesseth :  That  the  said  Charles  W.  Trotter,  for 
and  in  consideration  of  the  sum  of  one  dollar,  to  him  well  and  truly  paid,  the 
receipt  whereof  is  hereby  acknowledged,  and  of  the  covenants  hereinafter 
made  by,  and  on  the  part  of,  the  said  Charles  A.  Heckscher,  hereby,  for  him- 
self, his  lieirs,  executors  and  administrators,  covenants,  promises  and  agrees 
to  and  with  the  said  Charles  A.  Heckscher,  his  associates,  executors,  admin- 
istrators and  assigns,  as  follows: 

"  First.  That  he,  the  said  Charles  W.  Trotter,  is  in  undisturbed  and  undis- 
puted possession  of  the  premises  mentioned  in  the  said  indenture  or  lease  of 
March  sixth,  A.  d.  one  thousand  eight  hundred  and  seventy-seven,  and  has  all 
the  rights  and  privileges  for  tlie  term  of  thirty  years  from  tlie  said  sixth  day 
of  March,  a.  d.  one  thousand  eight  hundred  and  seventy-seven,  to  enter  into 
this  indenture  and  execute  the  covenants  herein. 

'^Second.  That  he,  the  said  Charles  W. Trotter,  his  executors,  administrators 
or  assigns,  shall  and  will  deliver  to  the  said  Charles  A.  Heckscher,  his  asso- 
ciates, executors,  administrators  and  assigns,  on  board  the  railroad  cars  at 
Franklin,  Sussex  county,  and  state  of  New  Jersey,  twelve  thousand  tons  (each 
ton  being  of  the  weight  of  two  thousand  two  hundred  and  forty  pounds)  of 
franklinite  ore,  in  regular  monthly  shipments  of  one  thousand  tons,  or  there- 
abouts, each  month,  commencing  from  the  date  of  this  agreement,  the  said 
monthly  deliveries  not  to  fall  short  of  nine  hundred  and  ninety  tons,  nor  be 
in  excess  of  one  thousand  and  ten  tons ;  and  furthermore,  that  neither  the  said 
Charles  W.  Trotter  nor  his  executors,  administrators  or  assigns,  or  any  of 
them,  will,  during  the  continuance  of  this  agreement,  sell,  furnish  or  deliver 
to  any  person  or  persons  any  of  the  ore  of  said  mine,  vein,  lode  or  bed,  or 
make  any  contract  so  to  do,  of  a  quality  equal  to  or  exceeding  twenty-six  per 
cent,  of  oxide  of  zinc. 

"  Third.  That  the  said  Charles  W.  TrOtter,  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  hereby  guarantees  that  all  the  said  ore  so  to  be 
delivered  as  aforesaid,  shall  contain  at  least  twenty-six  per  cent,  of  oxide  of 
zinc,  and  the  said  Charles  A.  Heckscher,  his  associates,  executors,  administra- 
tors or  assigns,  shall  not  be  compelled  to  take  or  pay  for  any  ore  containing 
less  than  twenty-six  per  cent  of  oxide  of  zinc,  and  if  the  assay  made  from  time 
to  time  by  the  said  Charles  A.  Heckscher,  his  associates,  executors,  adminis- 
trators and  assigns,  to  determine  the  percentage  of  oxide  of  zinc,  are  not 
satisfactory  to  the  said  Charles  W.  Trotter,  his  executors,  administrators  and 
assigns,  then  the  said  Charles  W.  Trotter  shall  appoint  an  assayer  to  test  the 
quality  of  said  ore  as  to  the  percentage  of  oxide  of  zinc,  and  in  case  the  said 
two  assayers  shall  not  agree  as  to  the  percentage  of  said  oxide  of  ainc,  then  the 
said  parties  hereto  shall  jointly  appoint  some  third  person — a  disinterested, 
competent  chemist  of  respectable  standing— to  determine  the  percentage  of 
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fiaid  oxide  of  zinc,  and  if  the  said  parties  hereto  shall  not  agree  in  the  selec- 
tion of  said  third  person,  then  and  in  such  case  the  two  persons  appointed  to 
make  the  assays,  as  aforesaid,  shall  jointly  appoint  some  third  person — a 
disinterested,  competent  chemist  of  respectable  standing — to  determine  the 
percentage  of  said  oxide  of  zinc,  whose  report  and  decision  shall  be  final  and 
binding  upon  both  parties.  The  expense  of  such  final  assay  to  be  paid  by  tlie 
party  hereto  whose  assay  was  most  in  error.  And  the  said  Charles  A.  Heck- 
scher, his  associates,  executors,  administrators  and  assigns,  shall  pay  to  the 
said  Charles  W.  Trotter,  his  executors,  administrators  and  assigns,  three 
dollars  and  seventy-five  cents  per  ton  for  every  ton  of  said  ore  containing  by 
assay  twenty-six  per  cent,  of  oxide  of  zinc,  and  the  further  sum  of  fifty  cents 
per  ton  for  every  ton  containing  an  additional  one  per  cent,  of  said  oxide  of 
zinc  over  and  above  the  said  twenty-six  per  cent,  per  ton,  or  the  proportion 
of  said  fifty  cents  for  any  fractional  percentage,  and  the  payment  for  all  ores 
received  shall  be  made  in  cash,  on  the  fifteenth  day  of  each  month,  for  the  ores 
delivered  during  the  previous  month,  in  New  York  or  Philadelphia  funds, 
according  to  the  option  of  the  said  Charles  A.  Heckscher,  his  associates,  execu- 
tors, administrators  and  assigns. 

"  Fourth.  That  if  at  any  time  during  the  continuance  of  this  agreement,  the 
said  Charles  W.  Trotter,  his  heirs,  executors,  administrators  or  assigns,  shall 
fail  for  thirty  days  to  deliver  the  monthly  quantity  of  ore,  as  above  agreed 
upon,  the  said  Charles  A.  Heckscher,  his  associates,  executors,  administrators 
and  assigns,  may,  at  his  or  their  option,  after  thirty  days'  notice  to  the  said 
Charles  W.  Trotter,  take  possession  of  the  mine,  vein,  lode  or  bed  of  frank- 
linite  ore,  and  all  machinery,  tools  atid  appliances  necessm-y  and  required  to 
be  used  in  connection  with  said  mine  and  works,  and  shall  have  the  free  and 
uninterrupted  right  and  privilege  of  entering  into  and  upon  the  said  premises, 
and  any  and  all  parts  thereof,  and  shall  have  the  full  and  uninterrupted  right 
and  privilege  of  taking  therefrom  and  applying  the  amount  of  ore  above 
specified  to  his  and  their  own  use,  charging  to  the  said  Charles  W.  Trotter  the 
cost  of  said  mining  and  of  the  delivery  of  said  ores  on  board  the  cars,  he,  the 
said  Charles  W.  Trotter,  paying  for  the  same.  And  the  said  Charles  W. 
Trotter  hereby,  for  himself  and  his  heirs,  executors,  administrators  and 
assigns,  guarantees  that  the  said  Charles  A.  Heckscher,  his  associates,  execu- 
tors, administrators  and  assigns,  shall  have  peaceable  and  uninterrupted 
possession  of  said  mine,  vein,  lode  or  bed  of  franklinite  ore  until  the  in- 
ability or  failure  of  the  said  Charles  W.  Trotter  to  supply  said  ore  as  agreed 
upon  shall  be  satisfactorily  removed.  And  during  such  occupation  and 
working  of  said  mine,  vein,  lode  or  bed  of  franklinite  ore,  the  said  Charles 
A.  Heckscher,  his  associates,  executors,  administrators  and  assigns,  shall  have 
the  privilege  and  right  either  to  employ  the  workmen  there  engaged,  or  to 
dismiss  them,  or  any  of  them,  and  employ  others. 

"  Fifth.  That  at  the  expiration  of  the  time  limited  in  this  indenture  for  the 
taking  of  the  said  twelve  thousand  tons,  the  said  Charles  A.  Heckscher,  his 
associates,  executors,  adminisiratons  and  assigiis  shall  have  the  rigiit,  option 
an(i  firivilegf  of  tnking  thereafter  regular  monthly  quantities  of  said  ore  for 


648         CX)URT  OF  ERRORS  AND  APPEALS.  [40  Eq. 

Trotter  v.  Heckscher. 

the  remainder  of  the  term  of  the  said  lea8e  to  the  said  Charles  W.  Trotter,  his 
heirs  and  assigns,  or  for  a  less  time,  as  the  said  Charles  A.  Hecksher,  his  asso- 
ciates, executors,  administrators  and  assigns,  may  determine,  upon  giving  to 
the  said  Charles  W.  Trotter,  his  executors,  administrator  or  assigns,  notice  in 
writing  to  that  effect,  stating  the  extension  of  time  desired,  the  amount  of  ore 
to  be  taken,  and  the  time  when  said  ore  is  to  be  taken — the  said  ore  to  be  de- 
livered of  the  same  quality  and  under  the  same  guaranties,  conditions  and 
prices  as  the  twelve  thousand  tons  aforesaid,  and  subject  to  the  same  terms  as 
to  tests,  assays  and  the  method  of  determining  the  same,  with  the  same  rights 
and  privilege  of  taking  possession  and  mining  as  is  before  provided  herein, 
and  on  the  same  terms  and  conditions. 

"Sixth.  That  if  the  said  Charles  A.  Heckscher,  his  associates,  executors,  ad- 
ministrators or  assigns,  shall  elect  to  take,  after  the  expiration  of  the  term  for 
the  delivery  of  the  twelve  thousand  tons  above  mentioned,  a  minimum  quan- 
tity of  twelve  thousand  tons  of  said  ore  per  annum  for  the  additional  term, 
which  they  have  an  option  under  section  5  of  this  indenture,  then  and  in  that 
case  the  said  Charles  W.  Trotter  hereby,  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  covenants  and  agrees  not  to  sell  or  dispose  of  any 
ores  assaying  twenty-six  per  cent,  or  over  of  oxide  of  zinc,  to  any  other  person 
or  persons,  or  corporation  or  corporations. 

"  Seventh.  That  if  the  said  Charles  W.  Trotter,  his  executors,  administrators 
or  assigns,  shall  obtain  possession  of  any  adjoining  mine,  vein,  lode  or  bed,  or 
any  portion  thereof,  he  or  they  shall  and  will  give  to  the  said  Charles  A- 
Heckscher,  his  associates,  executors,  administrators  and  assigns,  the  first 
option  of  purchasing  the  ores  therefrom,  for  the  same  price  and  under  the 
same  terms,  conditions  and  stipulations,  in  every  respect,  as  are  herein  ex- 
pressed in  reference  to  the  twelve  thousand  tons  above  mentioned. 

"  Eighth.  That  the  said  Charles  A.  Heckscher,  his  associates,  executors,  ad- 
ministrators and  assigns,  shall  have  the  right  and  privilege  of  storing  all  ore 
obtained  hereunder  on  the  surface  of  the  property  held  by  the  said  Charles 
W.  Trotter,  at  or  near  the  mines,  free  of  charge  therefor. 

"  Ninth.  That  this  contract  shall  terminate  and  be  considered  void  in  case  the 
ores  or  mines  shall  give  out  or  become  exhausted,  and  if  the  Lehigh  Zinc 
Works  shall  be  destroyed  or  become  useless,  the  said  Charles  A.  Heckscher, 
his  heirs,  associates,  executors,  administrators  or  assigns,  shall  have  the  privi- 
lege, if  he  or  they  desire  it,  also  to  rescind  this  contract,  and  all  his  and  their 
obligations  thereunder.  If,  however,  the  said  mines  shall  be  incapable  of  pro- 
ducing the  quantity  of  ore  required  by  this  agreement  of  at  least  twenty-six 
per  cent,  of  oxide  of  zinc  by  assay,  but  shall  be  capable  of  producing  an 
inferior  quality  of  ore  below  the  said  twenty-six  per  cent,  of  oxide  of  zinc, 
the  said  Charles  A.  Heckscher,  his  associates,  executors,  administrators  and 
assigns,  shall  have  the  privilege  of  taking  any  quantity  of  the  said  inferior 
ore  at  such  rate  as  may  be  agreed  upon  between  the  parties,  such  price  not  to 
exceed  three  dollars  and  seventy-five  cents  per  ton  of  two  thousand  two  hun- 
dred and  forty  pounds,  or  the  market  value  of  said  ore  as  mangan  iron  ore. 

"  Tenth.  At  all  times  during  the  continuance  of  this  agreement  and  the  ex- 
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tension  thereof,  the  said  Charles  A.  Heckscher,  his  associates,  executors, 
administrators  or  assigns,  shall  have  full  power  and  authority  to  enter  into 
and  upon  the  mines  and  premises  herein  mentioned,  and  inspect  and  examine 
the  same,  and  provide,  if  it  should  be  necessary,  such  protection  and  security 
for  them  and  their  proper  workings  as  to  the  said  Charles  A.  Heckscher,  his 
associates,  executors,  administrators  and  assigns,  shall  seem  fit  and  proper. 

"  In  witness  whereof  the  parties  hereto  have  hereunto  set  their  respective 
hands  and  seals  the  date  first  above  mentioned. 

"  Charles  W.  Trotter.       [l.  s.] 
"  C.  A.  Heckscher.  [l.  s.] 

"  Signed,  sealed  and  delivered  in  the  presence  of  us.  The  words,  '  by  assay,' 
first  interlined  between  the  twenty-third  and  twenty-fourth  lines  of  the  third 
page,  and  between  the  sixteenth  and  seventeenth  lines  of  the  seventh  page, 
and  the  words,  '  or  the  market  value  of  said  ore  as  mangan  iron  ore,'  between 
the  twenty-fifth  and  twenty-sixth  lines  of  the  seventh  page. 

"  George  Northrop. 

"Wm.  Bracken." 

On  June  8th,  1882,  Charles  W.  Trotter  filed  his  bill  of  com- 
plainant against  Charles  A.  Heckscher  and  his  assigns,  the 
Lehigh  Zinc  and  Iron  Company,  Limited,  praying  a  decree  that 
the  foregoing  contract  required  the  defendants  to  determine,  be- 
fore the  delivery  upon  the  cars  at  Franklin  of  the  ores  mined 
under  the  contract,  whether  or  not  they  would  take  the  said  ore, 
and  therefore  whether  or  not  the  same  contained  as  much  as  26 
per  cent,  of  oxide  of  zinc,  and  hence  that  it  was  the  duty  of  the 
defendants  to  cause  an  assay  to  be  made  on  or  prior  to  the  de- 
livery, and  to  report  the  same  to  the  complainant,  or  that,  in 
default  thereof,  the  reception  of  said  ore  by  the  defendants  con- 
cluded them,  and  estopped  them  from  denying  that  the  ore  con- 
tained at  least  26  per  cent,  of  zinc  oxide,  and  was  to  be  paid  for 
accordingly  ;  praying,  further,  a  decree  that  the  defendants  were 
not  entitled  to  claim  or  have  any  benefit  from  the  contract,  or  to 
enforce  any  of  its  provisions  until  payment  should  be  made  of 
the  amount  due  the  complainant  for  ore  delivered,  and  that  they 
were  especially  not  entitled  to  take  possession  of  the  mine  under 
the  agreement  until  they  had  paid  to  the  complainant  all  that 
was  due  him,  nor  then,  if  on  such  payment  the  complainant 
should  proceed  without  delay  to  mine  and  deliver  ore,  according 
to  the  c<jntract.     The  bill  further  prays  that  an  account  may  be 
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taken  of  the  amount  due  for  ore  delivered,  and  the  defendants 
be  decreed  to  pay  such  amount,  and  that  if  such  payment  be  not 
made,  the  contract  be  declared  void  as  to  any  future  action  by 
the  complainant,  and  that  an  injunction  issue  restraining  the  de- 
fendants from  taking  possession  of  the  mine  and  its  appliances. 

The  defendants  duly  answered  the  bill,  and  in  July,  1882, 
filed  a  cross-bill,  praying  that  the  specific  performance  of  the 
contract  might  be  decreed,  setting  out  their  views  of  its  meaning, 
alleging  that  there  was  nothing  due  to  the  complainant  for  ore 
delivered,  but,  on  the  contrary,  that  he  had  been  overpaid,  aver- 
ring that  they  had  sustained  great  loss  by  reason  of  his  failure 
to  make  the  stipulated  deliveries  of  ore,  and  praying  that  their 
damages  so  caused  might  be  assessed  and  awarded  to  them  by 
decree,  and  insisting  that  they  were  entitled  to  possession  of  the 
mine  and  its  appliances  because  of  the  complainant's  defaults, 
and  asking  that  he  might  be  enjoined  from  retaining  possession 
of  the  mine  and  from  interfering  with  their  possession. 

On  October  21st,  1882,  the  complainant  answered  this  cross- 
bill, and,  after  proofs  were  put  in,  a  final  decree  was  made,  against 
which  both  parties  have  taken  these  appeals. 

One  important  subject  of  litigation  is  the  right  to  the  posses- 
sion of  the  mine. 

The  contract  provides  that  if  complainant  shall  fail  for  thirty 
days  to  deliver  the  monthly  quantity  of  ore  as  agreed  upon  (not 
less  than  990  tons  nor  more  than  1,010  tons  per  month),  then  de- 
fendants may,  at  their  option,  after  thirty  days'  notice  to  com- 
plainant, take  possession  of  the  mine  &c. 

It  is  undisputed  that  complainant  did  not  make  the  stipulated 
monthly  deliveries  ;  that  after  June,  1881,  during  which  full  de- 
liveries were  waived  by  mutual  consent,  and  only  about  238  tons 
were  shipped,  the  deliveries  were  as  follows  : 

July,  1881,  about  750  tons,  making,  with  June  shipments, 
988.20  tons;  August,  548.10;  September,  262.65;  October, 
624.10 ;  November,  955.55 ;  December,  430.85  ;  January  (1882), 
1,076.30;  February,  805.25;  March,  644.85;  April,  1,096.35. 

On  May  1st,  1882,  complainant  wrote  defendants  that  he  had 
instructed   his  superintendent  at  the  mine  not  to  ship  any  more 
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ore  after  that  date,  and  none  was  thereafter  sent  before  the  filing 
of  his  bill.  On  May  11th,  1882,  defendants  gave  complainant 
notice  that  after  thirty  days  they  would  take  possession  of  the 
mine  because  of  his  defaults  under  the  contract,  and  also  notified 
him  of  their  purpose  to  continue  the  contract,  under  their  option, 
until  March  6th,  1907,  the  expiration  of  his  lease. 

It  thus  appears  that  on  June  11th,  1882,  the  circumstances 
which,  according  to  the  terms  of  the  bargain,  should  entitle  de- 
fendants to  possession  of  the  mine,  had  occurred,  viz.,  complain- 
ant had  failed  for  thirty  days  to  deliver  the  specified  amount  of 
ore,  and  the  thirty  days'  notice  had  been  given  him.  But  he 
insists  that  he  was  justified  in  his  failures  and  final  refusal  to 
deliver  by  the  defaults  of  defendants.  This  brings  us  to  a  con- 
sideration of  the  defaults  charged  against  defendants. 

The  first  is  their  refiisal  to  sample  and  assay  the  ore  before  its 
removal  from  Franklin. 

In  this  we  think  they  did  only  what  they  had  a  right  to  do 
under  the  contract.  According  to  its  terms,  assays  were  to  be 
made  by  them  in  the  first  instance,  and  no  exact  time  or  place  is 
designated  therefor.  This  would  allow  to  them  a  reasonable  dis- 
cretion as  to  when  and  where  the  process  should  be  conducted. 
In  the  absence  of  any  express  indication  to  the  contrary,  it  is  a 
fair  presumption  that  assays  were  not  to  be  made  by  them  until 
they  got  possession  of  the  ore,  and  as  they  were  to  receive  pos- 
session by  delivery  on  board  the  railroad  cars  at  Franklin,  the 
inference  becomes  probable  that  they  were  not  to  assay  until  the 
cars  were  unloaded  at  their  place  of  destination — the  defendants' 
works  in  Bethlehem.  This  inference  is  rendered  almost  neces- 
sary when  we  note  the  fact  that  in  the  process  of  sampling  and 
assaying  considerable  machinery  is  needed,  such  as  defendants 
already  had  at  their  works,  and  they  could  hardly  be  expected  to 
incur  the  expense  of  providing  similar  machinery  at  the  mine. 
The  conduct  of  the  parties  immediately  after  entering  upon  the 
execution  of  the  contract  also  shows  that  they  had  in  contempla- 
tion assaying  at  Bethlehem  rather  than  at  Franklin,  for  on  June 
24th,  1881,  soon  after  the  arrival  at  Bethlehem  of  the  first  ship- 
ments of  ore,  the  defendants'  manager  wrote  to  complainant : 
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"  I  have,  received  to  date  nine  cars  ore.  I  will  run  through  the  Blake 
crusher  one  cart-load  from  each  car,  and  will  run  through  the  fine  crusher  one 
•wheelbarrow  of  each  cart-load  run  through  the  Blake.  From  this  I  will  take 
a  number  of  handfuls  over  the  pile,  and  from  these,  when  thoroughly  mixed 
together,  take  sample  for  analysis.  This  I  suggest  as  a  fair  method  of  arriv- 
ing at  the  value  of  the  ore.  Shall  be  pleased  to  have  any  suggestions  you 
may  have  to  offer  on  the  subject." 

To  which  complainant  replied : 

"  Your  method  of  sampling  for  assay  is  as  good  as  can  be  devised,  and  fair 
for  both.  I  would  only  suggest  that  you  wait  until  you  receive  this  week's 
shipments,  about  200  tons,  and  then  take  your  samples." 

Complainant  insists  that  assaying  was  required  at  Franklin, 
because  defendants  being  bound  to  take  the  ore  only  in  case  it 
contained  26  per  cent,  zinc  oxide,  they  must  determine  their  op- 
tion before  taking  it ;  that  is,  he  contends,  before  its  delivery  on 
the  cars.  We  think,  however,  that  receipt  on  the  cars  was  not 
the  taking  intended  by  the  agreement,  but  that  by  such  taking 
was  meant  the  final  acceptance  of  the  ore,  and  that  after  receipt 
defendants  were  entitled  to  a  reasonable  opportunity  to  ascertain 
whether  the  ore  contained  26  per  cent,  zinc  oxide,  and  if  it  did 
not,  to  decide  whether  they  would  retain  it.  This  distinction 
between  receipt  and  acceptance  is  perfectly  well  settled  in  the 
cases  (Benj.  on  Sales  §§  139,  lJfi\  and  we  deem  the  right  to  ac- 
cept or  reject  after  receipt,  if,  on  testing,  the  ore  proved  deficient 
in  zinc,  clearly  given  to  the  defendants  by  the  contract.  In  this 
respect,  therefore,  they  were  not  in  default. 

Complainant's  next  contention  is  that  defendants  failed  to 
make  due  payments.  This  involves  the  account  between  the 
parties. 

On  complainant's  side  must  be  ascertained  the  quantity  of  ore 
delivered,  the  percentage  of  zinc  oxide  which  it  contained,  and 
the  prices  to  be  charged  for  it. 

The  quantity  is  not  in  dispute. 

With  regard  to  the  percentage  of  zinc  oxide  the  parties  widely 
differ.  Defendants  took  samples  in  the  manner  indicated  above 
by  the  letter  of  June  24th,  1881,  and  had  analyses  made  by  a 
chemist.      Complainant   independently  had  samples  taken  and 
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assays  made,  but  there  was  no  attempt  by  either  party  to  secure 
concord  between  their  separate  tests,  or  to  have  a  third  conclu- 
sive assay  made  in  accordance  with  the  provisions  of  the  contract. 
The  vice-chancellor  decided  that  the  defendants'  method  of  sam- 
pling was  just;  that  in  the  absence  of  any  effort  to  procure  the 
final  assay  sanctioned  by  the  agreement,  their  assays  would  be 
accepted,  unless  impeached  for  fraud  or  mistake ;  that  there  was 
no  sign  of  fraud,  but  that  in  some  cases  mistake  was  shown  by 
analyses  made  under  his  own  direction.  We  find  no  reason  to 
disturb  these  conclusions. 

On  the  subject  of  price,  also,  the  parties  are  at  variance. 
Complainant  insists  that  all  ores  accepted  are  to  be  valued  as 
containing  at  least  26  per  cent,  of  zinc  oxide,  and  therefore 
worth,  at  least,  $3.75  per  ton.  Defendants  claim  that  the  price 
of  all  ores  containing  less  than  26  per  cent,  of  zinc  oxide  is  fixed 
by  the  contract  (no  other  agreement  being  shown)  at  the  market 
value  of  the  ores  as  mangan  iron  ore,  that  is,  $1.67  per  ton. 
The  vice-chancellor  decided  that  all  ores  should  be  estimated 
according  to  the  ascertained  percentage  of  zinc  oxide  contained  in 
them,  and  that  the  sliding  scale  of  valuation  fixed  in  the  contract 
for  ore  containing  more  than  26  per  cent,  of  zinc  oxide  should 
be  applied  also  to  ore  containing  less  than  that  proportion  until, 
in  the  descent,  the  market  value  of  the  ore  as  mangan  iron  ore 
was  reached,  which  value  should  form  a  minimum  price.  The 
meaning  of  the  contract  touching  the  price  of  ore  having  less 
than  26  per  cent,  of  zinc  oxide,  is  obscure.  After  declaring  that 
the  price  of  ore  containing  26  per  cent,  of  zinc  oxide  shall  be 
$3.75  per  ton,  and  that  the  price  of  richer  ore  shall  be  increased 
in  the  proportion  of  fifty  cents  per  ton  for  every  additional  1 
per  cent,  of  zinc  oxide,  it  provides  that  inferior  ore  may  be 
taken  "  at  such  rate  as  may  be  agreed  upon  between  the  parties, 
such  price  not  to  exceed  $3.75  per  ton,  or  the  market  value  of 
said  ore  as  mangan  iron  ore."  In  our  opinion,  this  contemplates 
two  methods  for  fixing  the  price  of  inferior  ore ;  one,  by  agree- 
ment of  the  parties,  which,  of  course,  is  unlimited  in  its  scope ; 
the  other,  for  want  of  such  agreement,  by  judicial  determination, 
which  must  not  exceed  $3.75  per  ton,  or  the  market  value  of 
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the  ore  as  mangan  iron  ore.  It  is  the  second  method  that  we 
are  called  upon  to  apply.  The  contract  defines  two  limits  to  our 
judgment,  $3.75  per  ton,  and  the  value  of  the  ore  as  mangan 
iron  ore ;  but  we  do  not  think  that  the  parties  intended  to  have 
both  of  these  limits  applied  to  each  case.  It  seems  that  ore  con- 
taining less  than  26  per  cent,  of  zinc  oxide  may  yet  be  useful  as 
zinc  ore,  but  that,  if  the  deficiency  be  great,  it  becomes  useful 
only  as  a  mangan  iron  ore ;  and  our  opinion  of  the  meaning  of 
the  contract  is  that  when  the  ore  is  rich  enough  in  zinc  oxide  to 
be  used  for  the  manufacture  of  zinc,  it  is  to  be  valued  as  a  zinc 
ore,  not  absolutely,  but  with  reference  to  the  contract  price  of 
$3.75  per  ton  for  ore  having  26  per  cent,  of  zinc  oxide,  but 
when  not  rich  enough  for  the  making  of  zinc  it  is  to  be  valued 
as  mangan  iron  ore.  This  construction  secures  a  fair  price  under 
the  stipulated  rule  for  all  inferior  ore  accepted,  and  avoids,  on 
the  one  hand,  the  palpable  injustice,  for  which  complainant  con- 
tends, of  compelling  defendants  to  pay  for  such  ore  as  if  richer 
than  it  is,  and,  on  the  other  hand,  the  equally  plain  injustice, 
for  which  defendants  contend,  of  allowing  them  to  take  ore  con- 
taining ever  so  little  less  than  26  per  cent,  of  zinc  oxide  at  a 
price  very  much  less  than  its  value.  According  to  the  evidence, 
all  the  ore  received  was  used  as  zinc  ore ;  but,  aside  fi-om  the 
contract,  the  testimony  affords  us  no  satisfactory  means  of  deter- 
mining the  value  of  ores  poorer  than  the  standard.  We,  there- 
fore, have  no  better  method  of  estimating  these  inferior  ores  than 
the  sliding  scale  which  the  contract  provides  for  rich  ores,  and 
hence  we  concur  with  the  vice-chancellor  in  adopting  that 
method. 

On  the  basis  thus  laid  down,  the  amounts  due  complainant 
(including  small  sums  for  stone  not  embraced  in  the  contract) 
are  as  follows : 

1881.  Aug.  15th $1,776  28 

«  Sept.  15th 2,160  87 

«  Oct.  15th 2,065  77 

«  Nov.  15th 2,917  67 

«  Dec.  15th 4,224  24 
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1882.     Jan.  15th $913  40 

"        Feb.  15th 2,566  98 

"         March  15th 4,094  70 

«         April  15th 3,053  36 

«         May  15th 2,017  28 


$25,790  55 
Against  this  the  undisputed  credits  are  as  follows : 

1881.  June4th,  cash $6,000  00 

"         Oct.  17th,    "    3,000  00 

1882.  Jan.  14th,   "    5,000  00 

"         Aprill9th,"    5,000  00 

"  "     30th,  expense  of  hauling  ores  for  com- 

plainant December,  1881,  to 

date 889  08 

$19,889  08 

It  thus  appears  that,  with  a  fair  allowance  of  interest  on  ad- 
vances made  to  complainant,  all  the  moneys  growing  due  up  to 
and  including  November  15th,  1881,  were  paid  by  defendants 
in  advance;  that  the  moneys  growing  due  on  December  15th, 
1881,  and  January  15th,  1882,  were  paid  by  them  on  January 
14th,  1882  ;  that  the  moneys  growing  due  February  15th,  1882, 
and  a  large  part  of  those  accruing  March  15th,  1882,  were  paid 
by  them  January  19th,  1882,  and  that,  when  the  complainant 
gave  notice  that  he  would  make  no  further  deliveries-  of  ore,  part 
of  the  sum  due  March  loth,  and  the  sum  due  April  15th,  were 
in  arrears,  amounting  to  less  tbau  $5,000. 

The  default  of  defendants  on  and  after  May  1st,  1882,  is 
therefore  established,  and  the  question  then  arises  whether  such 
default  released  complainant  from  his  obligation  to  deliver  ore, 
and  from  the  consequences  which  he  had  agreed  should  follow 
on  his  failure  to  do  so. 

The  rule  applicable  to  cases  of  this  stamp  has  been  very 
recently  settled  in  this  court   by  the  decision  in  Blackburn  v. 


656         COURT  OF  ERRORS  AND  APPEALS.  [40  Eq. 

Trotter  v.  Heckscher. 

ReiUy,  18  Vr.  290.  It  was  there  held  that  ordinarily,  in  con- 
tinuing contracts  of  sale,  defaults  by  one  party  in  making  par- 
ticular payments  or  deliveries  will  not  release  the  other  party 
from  his  duty  to  make  the  other  deliveries  or  payments  stipulated 
in  the  agreement,  unless  the  conduct  of  the  party  in  default  be 
such  as  to  evince  an  intention  to  abandon  the  contract,  or  a  design 
no  longer  to  be  bound  by  its  terms.  The  question,  therefore,  is 
whether  the  default  of  defendants  shows  a  purpose  to  abandon 
the  bargain  or  to  disregard  its  provisions.  On  this  point  we 
have  no  hesitation.  The  default  was  brought  about  by  two 
causes — one,  the  mistakes  of  defendants'  chemist  in  analyzing 
franklinite  ore ;  the  other,  the  indefiniteness  of  the  contract  with 
regard  to  the  price  of  ore  below  the  standard.  It  is  undisputed 
that  the  analysis  of  franklinite  is  an  exceptionally  difficult  pro- 
cess, and  the  chemist's  erroneous  results  do  not  even  suggest  to 
us  intentional  wrong  on  the  part  of  his  employers.  The  con- 
tract purposely  left  the  price  of  inferior  ore  unsettled,  and  com- 
plainant made  no  fair  effort  to  effect  an  arrangement  on  that 
subject,  although  the  need  of  such  an  arrangement  sprang  out  of 
a  breach  of  his  own  guaranty.  So  far  as  the  price  of  ores  was 
ascertained,  the  defendants  had  more  than  paid  for  them,  as  also 
they  had,  so  far  as  they  themselves  acknowledged,  indebtedness 
on  account  of  the  ores  delivered ;  and  it  is  only  because  the  mis- 
takes of  their  analyst  have  been  corrected  and  a  construction  has 
been  put  upon  the  contract  differing  fi-om  that  for  which  they 
honestly  contended,  that  they  now  appear  to  have  owed  more 
than  they  paid.  Certainly  this  does  not  indicate  any  repudiation 
of  the  obligatory  force  of  the  agreement.  Complainant  there- 
fore remained  bound  to  make  the  stipulated  deliveries  of  ore, 
or  to  abide  the  consequences  which  he  had  covenanted  should 
ensue. 

Our  judgment,  therefore,  is,  that  on  June  11th,  1882,  defend- 
ants became  entitled  to  possession  of  the  mine,  and  the  decree 
below  to  the  contrary  should  be  reversed. 

This  substantially  disposes  of  the  claims  involved  in  the  origi- 
nal bill.  The  additional  matter  introduced  by  the  cross-bill  is 
defendants'  prayer  to  have  their  damages  arising  out  of  com- 
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plainant's  defaults  assessed  in  equity.  Defendants  contend  that 
the  court  of  chancery  has  jurisdiction  of  this  matter  because  there 
exists  an  equitable  right  to  have  those  damages  set  off  against 
the  price  of  ore  delivered. 

As  a  general  principle,  equity  follows  the  law  in  the  allowance 
of  a  set-off.  If,  however,  special  circumstances  be  shown  creat- 
ing an  equity  to  have  cross-demands  balanced  against  each  other, 
courts  of  equity  will  transcend  the  rules  of  law  for  the  protec- 
tion of  such  a  right.  Bobbins  v.  MoKnighi,  1  Hal.  Ch.  64^ ; 
Black  V.  WhUaU,  1  Stock.  572;  Dade  v.  Ii-win,  2  How.  {U.  8.) 
383  ;  JDodd  v.  Li/dall,  1  Hare  333. 

It  is  clear  that  defendants'  damages  could  not  be  set  off  at  law. 
Their  being  unliquidated  prevents  such  a  disposition  of  them 
under  the  common  statutes  of  set-off,  and  the  fact  that  they  arose 
upon  the  breach  of  a  contract  under  seal  formed,  when  the  de- 
cree below  was  rendered,  an  obstacle  to  recouping  them  under 
section    129  of  the   practice  act.     Rev.  p.  868.     Nor  do  they 
enter  naturally  into  the  proper  computation  of  the  amount  to  be 
allowed  for  the  ore  delivered ;  that  ore  was  worth  just  as  much 
as  it  would  have  been  if  complainant  had  fulfilled  every  iota  of 
his  bargain.     So  that  in  no  aspect  could  these  damages  have 
availed  at  law  to  defeat  or  lessen  the  recovery  for  ore  delivered. 
Is  there,  then,  any  special  circumstance  which  makes  them  available 
in  equity?     The  chief  reliance  of  defendants  is  placed  upon  the 
fact  that  the  damages  were  caused  by  a  breach  of  the  very  con- 
tract on  which  complainant  founds  his  suit.     The  cases,  how- 
ever, hold  that  this  circumstance  does  not  warrant  a  court  of 
equity  in   blending  together   demands  otherwise   distinct.     In 
Duncan  v.  Lyon,  3  Johns.  Ch.  351,  the  complainant  and  defend- 
ant had  entered  into  a  sealed  contract  that  the  complainant  should 
furnish  certain  timber  to  the  defendant,  which  the  defendant 
was  to  take  to  Canada  and  sell,  dividing  the  proceeds  with  the 
complainant.     The  defendant  had  sued  the  complainant  at  law 
for  breach  of  the  covenant  to  furnish  the  timber.     The  complain- 
ant's bill  sought  an  account  of  the  proceeds  of  sale,  and  to  re- 
strain execution  in  the  suit  at  law,  so  that  the  defendant's  damages 
might  be  set  off  against  whatever  might  be  found  due  the  cop^ 
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plainant  on  the  account.  Chancellor  Kent  refused  the  injunction, 
holding  that  there  was  no  equitable  right  of  set-off.  In  Rawson 
V.  Samuel,  1  Cr.  &  Ph.  161,  a  precisely  similar  question  was  pre- 
sented, and  Lord  Cottenham  also  refused  an  injunction,  using  this 
language:  "We  speak  familiarly  of  equitable  set-off  as  distin- 
guished from  the  set-off  at  law,  but  it  will  be  found  that  this 
equitable  set-off  exists  in  cases  where  the  party  seeking  the  benefit 
of  it  can  show  some  equitable  ground  for  being  protected  against 
his  adversary's  demand.  It  was  said  that  the  subjects  of  the  suit 
in  this  court  and  of  the  action  at  law  arise  out  of  the  same  con- 
tract, but  the  one  is  for  an  account  of  transactions  under  the 
contract  and  the  other  for  damages  for  the  breach  of  it.  The 
object  and  subject-matters  are  therefore  totally  distinct;  and  the 
fact  that  the  agreement  was  the  origin  of  both  does  not  form  any 
bond  of  union  for  the  purpose  of  supporting  an  injunction."  In 
Best  V.  Hill,  L.  R.  (8  C.  P.)  10,  the  plaintiffs  sued  for  money 
advanced  and  commissions,  and  the  defendant  interposed,  as  a 
defence  on  equitable  grounds,  a  plea  that  the  parties  had  agreed 
that  the  defendant  should  consign  rice  to  the  plaintiffs,  who  were 
to  make  advances  thereon,  sell  the  rice,  retain  their  advances  and 
commissions  out  of  the  proceeds,  and  remit  the  balance  to  the  de- 
fendant ;  that  the  defendant  had  so  consigned  the  rice  on  which 
the  plaintiffs  had  made  advances,  but  that  the  plaintiffs  had  been 
guilty  of  such  negligence  and  misconduct  in  the  care  and  sale  of 
the  rice  that  it  had  brought  much  less  than  it  ought  to  have  done, 
and  so  had  not  realized  enough  to  repay  the  advances  and  com- 
missions; that  the  balance  of  these  advances  and  commissions 
was  the  moneys  mentioned  in  the  declaration,  and  that  but  for 
the  plaintiffs'  negligence  and  misconduct  the  sales  would  have 
satisfied  their  claim.  On  demurrer,  the  plea  was  held  bad.  Dis- 
posing, for  other  reasons,  of  the  suggestion  that  the  plea  was 
good  as  amounting  to  the  general  issue,  Chief-Justice  Bovill 
said :  "  With  regard  to  the  question  whether  the  plea  can  be 
supported  as  an  equitable  plea,  it  appears  to  me  to  be  clear  that 
it  cannot,  on  the  ground  that  the  claim  is  for  unliquidated  dam- 
ages, the  amount  of  which  has  not  been  ascertained.  Althou2:h 
these  cross-claims  in  one  sense  are  connected,  inasmuch  as  they 
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arise  out  of  the  same  contract,  that  does  not  appear  to  be  suf- 
ficient, according  to  the  doctrine  of  equity  in  relation  to  set-oflf ; 
one  claim  arises  out  of  the  performance  of  the  contract,  the  other 
out  of  its  breach.  This  case  seems  to  me,  in  principle,  undis- 
tinguishable  from  Rawson  v.  Samuel." 

The  same  doctrine  seems  to  be  approved  by  the  chancellor  in 
HewiU  V.  Kuhl,  10  C.  E.  Gr.  2J^. 

These  authorities,  we  think,  dispose  of  this  ground  of  set-off. 

It  is  suggested  in  the  brief  of  counsel  that  the  set-off  should 
be  allowed  because  of  the  insolvency  of  complainant,  or  under 
the  rule  that  when  once  equity  acquires  jurisdiction  of  a  subject, 
the  jurisdiction  will  be  retained  for  the  purpose  of  doing  com- 
plete justice  between  the  parties.  As  to  insolvency,  it  is  enough 
to  say  that  this  fact  is  nowhere  made  an  issue  in  the  pleadings ; 
and  with  regard  to  the  other  suggestion,  that  justice  is  com- 
pletely done  in  the  cause  whenever  all  the  rights  of  both  parties 
in  the  matters  propounded  by  the  bill  of  complaint  or  equitably 
connected  therewith  are  settled  and  secured.  That  the  rule  in- 
voked does  not  require  the  court  to  pass  upon  a  distinct  claim  of 
the  defendant  not  so  connected  merely  because  the  parties  are  the 
same ;  nor  does  the  maxim  that  he  who  asks  equity  must  do 
equity  help  the  defendants ;  for  it  does  not  mean  that  a  com- 
plainant must  do  equity  to  the  defendant  in  all  transactions 
which  have  ever  taken  place  between  them,  but  only  with  re- 
spect to  those  on  which  he  seeks  equity,  and  such  as  are  equitably 
related  thereto.  It  still  leaves  to  be  determined  the  question 
whether  there  is,  in  the  view  of  a  court  of  equity,  any  bond  be- 
tween the  grounds  of  complaint  and  the  grounds  of  defence. 

The  vice-chancellor,  therefore,  was  right  in  refusing  to  enter- 
tain defendants'  claim  for  damages  on  breach  of  covenant. 

Since  the  decree  below,  the  aspect  of  the  general  question  has 
been  changed  by  the  rule  of  the  supreme  court  extending  the 
statutory  recoupment  to  contracts  under  seal,  but  that,  of  course, 
does  not  affect  the  merits  of  the  present  decree. 

The  decree  below  awards  costs  to  complainant.  As  he  suc- 
ceeds on  a  substantial  portion  of  his  bill,  that  praying  an  account, 
and  that  the  balance  on  accounting  be  paid  to   him,  and  as  de- 
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fendants  fail  on  their  claim  of  set-off,  which  seems  to  have  been 
the  leading  motive  of  their  cross-bill,  this  award  may  stand. 
So,  also,  we  see  no  inequity  in  the  order  that  the  expenses  of 
the  temporary  manager  be  divided  between  the  parties. 

Defendants  are  entitled  to  the  costs  of  the  appeals. 

Let  the  decree  below  be  reversed,  and  a  decree  be  entered  in 
accordance  with  the  foregoing  views. 

Decree  unanimously  reversed. 


Abraham  H.  Joxas  et  al.,  appellants, 


Caroline  K.  Hunt,  respondent. 

A  husband  was  seized  in  fee  of  lands  during  coverture,  atid  alienated  the 
same  without  his  wife  relinquishing  her  right  of  dower.  Afterwards  and  be- 
fore his  death,  annual  taxes  and  two  assessments  for  municipal  improvements 
were  levied  upon  the  property. — Held,  that  the  widow  was  entitled  to  dower 
free  from  the  taxes,  but  that  her  dower  should  be  assigned  with  the  increased 
value  arising  from  the  improvements,  and  charged  with  the  payment  during 
her  tenure  of  interest  upon  one-third  of  the  principal  of  the  assessments. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  who  rendered  the  following  opinion  : 

I  think  the  complainant  is  entitled  to  a  decree. 

The  certificate  of  sale  is  no  bar ;  it  simply  creates  a  lien. 

The  declaration  of  sale  is  no  bar  in  favor  of  the  defendant. 
Whatever  title  that  confers  is  held  by  the  complainant,  and  it 
would  certainly  be  a  novelty  in  judicial  reasoning  to  hold  that  a 
defendant,  in  a  suit  for  dower,  without  title  as  against  the  vddow, 
would  be  permitted  to  prevail  because  he  could  show  that  the 
dowress  had  a  better  title  to  the  present  possession  of  the  land 
than  that  upon  which  she  grounded  her  suit. 

I  stated  during  the  progress  of  the  hearing  that  the  complain- 
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ant,  if  she  was  entitled  to  dower,  would  be  required  to  take  the 
lands  assigned  to  her,  cum  onere.  Subsequent  reflection  induces 
me  to  doubt  the  correctness  of  that  statement.  That  statement 
would  undoubtedly  be  true  with  respect  to  liens  created  by  the 
husband  before  marriage,  or  which  existed  against  the  land  in 
which  dower  is  sought  at  the  time  he  acquired  title,  or  which  the 
widow  joined  in  creating.  But  here  all  the  taxes  to  which  the 
lands  are  now  subject  were  assessed  prior  to  the  perfection  of  the 
complainant's  right  by  the  death  of  her  husband,  and  while  her 
husband's  grantee  was  in  the  receipt  of  the  rents  and  profits  of  the 
land,  and  while  he  was  under  a  duty,  at  least,  to  the  government 
to  pay  the  taxes  assessed  against  the  land.  Under  this  state  of 
facts  I  think  the  question  is  well  worth  consideration,  whether, 
in  assigning  dower,  the  court  ought  not  to  give  some  direction  as 
to  ^vhether  the  widow  is  not,  as  between  her  and  her  husband's 
grantee,  entitled  to  an  assignment  free  from  taxes.  I  have  not 
examined  the  pleadings  to  see  whether,  as  now  framed,  this  ques- 
tion comes  fairly  within  the  issues  raised  by  them,  but  I  suggest 
the  question  simply  as  one  which  I  think  counsel  may  very  prop- 
erly consider. 

Mr.  Garret  Berry,  for  the  appellants. 

Messrs.  Vail  &  Ward,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dlxon,  J. 

The  complainant,  Caroline  K.  Hunt,  was  married  in  1858. 
At  that  time  her  husband  was  seized  in  fee  of  about  sixty  acres 
of  land  in  the  city  of  Rah  way,  which  in  1862  he  conveyed  to 
Joseph  E.  Allen,  whose  title  afterwards  passed  to  Abraham  H. 
Jonas,  the  defendant.  The  complainant  never  relinquished  her 
dower  in  these  premises,  and,  her  husband  having  died  in  No- 
vember, 1883,  the  object  of  the  present  bill  is  to  have  her  dower 
assigned.  Between  the  making  of  her  husband's  conveyance 
and  the  date  of  his  death,  annual  taxes  for  several  years  and  two 
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assessments  for  opening  and  grading  Inman  avenue  were  levied 
on  the  property  and  still  remain  unpaid,  and  the  decree  directs 
that  dower  be  assigned  to  her  free  from  these  taxes  and  assess- 
ments. From  this  feature  of  the  decree,  relieving  her  estate  from 
these  liens,  the  defendant  appeals. 

As  to  the  taxes,  the  equity  of  the  decree  is  clear.  With  regard 
to  the  dowress,  the  owner  of  the  fee  occupied  the  position  of  a 
tenant  pej-  autre  vie  ;  he  was  entitled  to  possession  during  the 
husband's  life,  and  thereafter,  on  demand,  the  widow's  right  ma- 
tured. The  owner,  therefore,  was  subject  to  the  general  rule 
that  tenants  for  life  in  possession  are  bound  to  meet  the  annual 
charges  upon  the  estate,  so  that  they  may  not  become  a  charge 
against  those  entitled  in  remainder.  Cairns  v.  Chabert,  3  Edw. 
Ch.  3W ;  Deraismes  v.  Deraismes,  72  N.  Y.  154-;  Cadmus 
V.  Comhes,  10  Stew.  Eq.  mip. 

But  the  assessments  stand  on  a  different  footing.     They  repre- 
sent permanent  improvements  of  the  property  made  after  the 
husband  conveyed.     If  these  betterments  had  been  constructed 
by  the   alienee,  the  dowress  would   not   have  been  allowed  to 
derive  any  advantage  from  them,  and  therefore  would  not  have 
been  chargeable  with  any  part  of  their  cost.     "  If  the  husband 
make  a  feoffment  in  fee  of  lands,  and  the  feoffee  build  thereon 
and  improve  the  same  greatly  in  value,  yet  the  wife  of  the 
feoffor  shall  have  dower  only  according  to  the  value  it  was  of  in 
the  husband's  time,  for  if  such   feoffment  were  with  warranty, 
the  heir  would  be  bound  to  render  only  the  value  as  it  was  at  the 
time  of  the  feoffment."     Bac.  Abr.  "Bower"  B  5;   Van  Dorn 
V.  Van  Dorn,  Penn.  697 ;    Chiswell  v.  Morris,  1  McCaii.  101. 
But  the  improvements  were  not  constructed  by  the  alienee ;  they 
tvere  made  by  the  government,  which  must  be  regarded  as  acting 
with  the  assent  and  for  the  benefit  of  all  persons   interested  in 
vhe  property,      WadJiam  v.   Marlowe,  8  East  311^,  317,  note; 
Griswold  V.  Waddington,  16  Johns.  1^38,  W.     The  betterment, 
therefore,  should  enure  to  the  advantage  of  all   parties,  but,  of 
;ourse,  upon  condition  that  they  equitably  share  the  expense. 
Fr  Tit  V.  Douglas,  11  Stew.  Eq.  516.     On  assignment  of  dower, 
f.he  widow  will  become  tenant  for  life  of  one-third  of  the  prop- 
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erty,  including,  as  already  indicated,  one-third  of  its  betterments, 
and  she  should  pay  an  equivalent  for  the  advantage  which  she 
will  thus  gain  beyond  what  her  mere  dower-right  would  afford. 
The  improvements  were  purchased  and  are  represented  by  the 
principal  of  the  assessments,  and  the  enjoyment  of  them  for  any 
time  is  worth  the  interest  upon  that  principal.  Plympton  v. 
Boston  Dispensary,  106  3fass.  S^-^-- 

The  decree  should  therefore  direct  that  the  widow  have  dower 
equal  in  value  to  one-third  of  the  land  with  the  municipal  im- 
provements, free  from  said  taxes,  but  charged  with  the  payment 
of  one-third  of  the  interest  upon  the  assessments  during  her 
tenure. 

This  suit  was  not  designed  to  affect,  and  cannot  disturb  the 
city's  lien ;  for  the  city  is  not  a  party.  It  only  settles  the 
mutual  rights  of  the  dowress  and  owner. 

Let  the  decree  below  be  reversed,  and  a  decree  be  entered  ac- 
cording to  this  opinion. 

Decree  unaniviously  reversed. 


Mary  W.  Hoffman,  appellant, 

V. 

Sarah  CHAMBERLArN,  respondent. 

The  general  rule  of  deduction  from  the  consideration  agreed  to  be  paid  for 
a  list  of  chattels,  where  title  has  failed  as  to  a  portion  of  them,  is  the  differenc« 
between  the  value  of  the  entire  lot  and  the  value  of  the  remaining  portion, 
after  deducting  those  articles  title  to  which  did  not  pass. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  ia 
reported  in  Chamberlain  v.  Hoffmcm,  11  Stew.  Eq,  Ifi. 

Mr.  P.  S.  Scovel,  for  appellant. 
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Mr.  C.  A.  Bergen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

Sarah  Chamberlain,  the  complainant  below,  together  with  one 
Amelia  B.  Ellis,  sold  to  Mary  W.  Miller,  now  Hoffman,  certain 
household  furniture  for  the  sum  of  $1,800.  A  part  of  the  prop- 
erty sold  belonged  to  Mrs.  Chamberlain,  and  a  part  to  Mrs. 
Ellis.  It  was  paid  for  in  the  following  manner :  $500  in  cash 
were  paid  to  Mrs.  Ellis,  and  to  her  were  given,  also,  two  notes  of 
$150  each,  and  one  note  of  $100.  To  Mrs.  Chamberlain  were 
given  nine  $100  notes.  All  of  Mrs.  Ellis's  notes  are  paid. 
Three  of  the  Chamberlain  notes  are  paid,  leaving  still  unpaid 
six  of  the  notes  given  to  her.  At  the  time  these  notes  were 
given  a  choUel  mortgage  was  executed  to  Mrs.  Chamberlain,  to 
secure  all  these  notes  to  the  amount  of  $1,300.  Mrs.  Chamber- 
lain filed  her  bill  to  foreclose  this  mortgage.  The  defence  to  it 
is  that  some  of  the  articles  sold  did  not  belong  to  either  Mrs. 
Ellis  or  Mrs.  Chamberlain.  All  the  articles  to  which  title  is 
alleged  to  have  failed  were  sold  as  the  property  of  Mrs.  Ellis, 
and  all  the  notes  given  to  her  have  been  paid.  Only  the  re- 
maining six  notes  given  to  Mrs.  Chamberlain  are  outstanding, 
and  it  is  as  security  for  the  payment  of  these  that  the  chattel 
mortgage  is  being  foreclosed.  If  this  transaction  is  to  be  treated 
as  involving  two  sales,  with  a  distinct  consideration  for  each, 
then  there  is  no  defence  to  the  present  suit. 

The  failure  of  title  to  Mrs.  Ellis's  goods  could  not  affect  the 
consideration  paid  to  Mrs.  Chamberlain  under  a  distinct  contract. 
Upon  a  consideration  of  all  the  circumstances  surrounding  the 
sale,  I  think  the  affair  was  understood  to  be  a  single  transaction, 
in  which  all  these  household  goods  were  sold  for  a  single  price. 
The  two  ladies  who  sold  were  relatives,  and  had  been  intimately 
connected  in  business. 

They  desired  to  sell  all  the  furniture  in  the  house  to  one  per- 
son. The  values  which  they  fixed  to  the  separate  articles  were 
for  the  purpose  of  determining  their  separate  interests  in  the 
consideration. 
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The  notes  were  made  in  part  to  one  and  in  part  to  the  other 
vendor  for  the  purpose  of  convenience. 

The  chattel  mortgage  was  given  to  secure  all  the  notes,  with- 
out regard  to  whom  they  were  payable.  So  far  as  the  purchaser 
felt  concerned  in  the  aifair,  all  she  wished  was  to  get  all  the  fur- 
niture as  it  stood  in  the  house.  She  was  not  concerned  in  the 
proportion  of  interest  in  the  entire  stock,  so  long  as  she  got  the 
title  to  it  all.  The  price  was  agreed  upon  not  in  view  of  any 
part  but  of  the  whole  lot.  The  consideration  was  single,  in 
which  both  vendors  were  jointly  concerned,  and  both  vendors 
were  equally  responsible  for  any  defect  in  the  title  to  the  goods 
sold  for  which  this  consideration  passed. 

In  what  articles  was  there  a  failure  of  title  ? 

It  is  claimed  that  title  failed  to  a  portion  of  the  goods  which 
Mrs.  Ellis  had  bought  of  a  Mr.  Hutchins,  and  which  Mr. 
Hutchins  recovered  of  Mrs.  Chamberlain  by  an  action  of  re- 
plevin. It  appears,  however,  that  the  replevin  suit  against  Mrs. 
Chamberlain  was  undefended,  no  notice  having  been  given  to 
Mrs.  Ellis  or  Mrs.  Hoffman  of  the  pendency  of  the  action. 
Nor  does  the  evidence  in  this  cause  show  that  Mrs.  Ellis  had  no 
title  to  those  articles.  I  think  that  she  had,  and  that  the  trans- 
action by  which  she  got  possession  of  the  articles  was  a  sale  and 
not  a  bailment,  and  although  she  had  not  paid  for  them,  she 
could  and  did  pass  a  title  to  Mrs.  Chamberlain  upon  which  she 
could  have  successfully  stood  in  a  defence  to  the  replevin  suit. 
The  remaining  articles  in  which  there  was  an  alleged  failure  of 
title,  were  the  three  Baltimore  heaters.  As  to  these,  it  appears 
that  they  belonged  to  the  landlord  of  Mrs.  Ellis.  Although  she 
put  one  in  the  rented  premises,  the  arrangement  by  which  this 
was  done  contemplated  that  it  should  remain  there  after  the  ter- 
mination of  her  lease.  The  other  two  were  placed  in  the  house 
by  the  landlord.  In  respect  to  these  heaters,  neither  of  the 
vendors  to  Mrs.  Chamberlain  had  title,  and  there  should  be  a 
deduction  from  the  amount  due  upon  the  six  outstanding  notes 
for  this  failure  of  title. 

The  question  then  arises,  What  is  the  proper  measure  of  the 
deduction  to  be  allowed?     Perhaps  no  feature  relating  to  the 
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sale  of  chattels  has  been  so  little  and  so  unsatisfactorily  discussed 
and  determined  in  previous  adjudications  as  this.  It  seems  to 
be  the  settled  doctrine  in  the  English  courts  that  where  there  is  a 
failure  of  title  to  all  the  chattels  sold,  the  purchaser  can  treat  the 
transaction  as  presenting  an  instance  of  an  entire  failure  of  con- 
sideration, and  may  sue  for  the  money  paid.  Eichholz  v.  Banni- 
ster, 17  a  B.  {N.  S.)  708. 

There  is,  however,  no  case  decided  in  their  courts  that  holds 
that  the  right  of  a  purchaser  is  limited  to  a  recovery  of  this  sum 
in  an  action  brought,  not  for  the  money  paid,  but  for  a  breach 
of  the  warranty  of  title.  The  rule  is  entirely  settled  that  for  a 
breach  of  a  covenant  for  title  to  real  property  the  measure  of 
damages  is  the  consideration  paid  and  the  interest  upon  such  sum. 
This  rule,  early  settled  in  the  English  courts,  is  the  rule  in  this 
and  many  other  states. 

This  rule  has  also  been  adopted  in  many  states  in  this  country 
as  equally  applicable  to  breaches  of  the  warranty  of  title  to  per- 
sonal property.  The  following  cases  display  the  extent  to  which 
this  rule  has  here  been  adopted :  Noel  v.  Wheatly,  30  Miss.  181 ; 
Ware  v.  Weathnall,  2  3IcCord  1^13 ;  Wood  v.  Wood,  1  Mete. 
{Ky^  512  ;  Onttenden  v.  Posey,  1  Head  oil ;  Ellis  v.  Gosney, 
7  J.  J.  Marsh.  Ill ;  Arthur  v.  3Ioss,  1  Oreg.  193 ;  Goss  v. 
Dysant,  31  Tex.  186. 

A  perusal  of  the  opinions  in  these  cases  and  the  reasons  given 
for  the  adoption  of  this  rule  in  the  sale  of  chattels,  is  not  calcu- 
lated to  vindicate  the  wisdom  of  the  rule. 

The  doctrine,  so  far  as  it  is  applicable  to  breaches  of  the  cove- 
nants in  real  conveyances,  rests  upon  grounds  which  appertain  to 
the  character  of  real  estate.  The  reason  for  the  adoption  of 
this  rule  in  this  class  of  actions  is  set  forth  at  length  by  Kent  in 
the  leading  case  of  Staats  v.  Ten  Eyck,  3  Cat.  Ca^.  111. 

The  rule  is  an  exception  to  the  general  principle  which  under- 
lies the  measure  of  damages  for  breaches  of  contract,  namely,  the 
standard  of  compensation.  This  latter  rule  applies  to  actions  for 
breaches  of  warranties  of  quality  in  the  sale  of  chattels  to  its  full 
extent.  In  what  respect  the  loss  resulting  from  a  breach  of  th(! 
warranty  of  title  differs  from  that  resulting  from  a  breach  of  the 
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warranty  of  quality  in  dealing  with  personal  property,  is  difficult 
to  conceive.  Outside  of  the  vice  of  extending  an  exception  to 
a  general  rule  in  any  event,  there  appears  to  be  no  reason  why 
the  rule  of  recovery  should  not  be  uniform  in  actions  upon  both 
kinds  of  warranties.  Nor  do  the  cases  in  which  the  exceptional 
rule  applicable  to  damages  for  breaches  of  real  covenants  has 
been  extended  to  warranties  of  title  to  chattels,  in  my  judgment, 
present  any  reason  for  such  prejudicial  action.  In  nearly  all  of 
these  cases  the  question  arose  in  states  when  and  where  slavery 
prevailed,  and  was  in  respect  to  breaches  of  a  warranty  of  title 
to  slaves.  The  reason  stated  in  many  of  the  cases  for  the  adop- 
tion of  the  rule  was  the  precarious  and  fluctuating  character  of 
that  kind  of  property.  In  other  cases  the  court  is  content  with 
the  citation  of  the  early  case  of  Armstrong  v.  Percy,  6  Wend. 
535,  as  the  authority  for  the  rule. 

In  regard  to  the  latter  case,  it  may  be  remarked  that  the  rule 
is  drawn  from  a  remark  of  the  judge  who  delivered  the  opinion 
in  that  case,  in  a  single  sentence,  unsupported  by  authority  or 
reason.  And  this  remark  was  made  in  the  face  of  the  result  in 
the  previous  case  of  Blasdale  v.  Babcock,  1  Johns.  5 17,  in  which 
there  was  a  recovery  of  the  value  of  a  horse  and  costs  upon  a 
warranty  of  title.  The  matter  actually  decided  in  the  case  of 
Armstrong  v.  Percy  was,  that,  where  an  action  had  been  brought 
against  the  purchaser  by  the  real  owner,  who  was  not  the  vendor, 
the  purchaser  could  recover  from  the  vendor  the  money  paid, 
besides  the  costs  of  the  suit  which  he  was  obliged  to  defend. 

There  was  no  suggestion  that  the  rule  controlling  in  this  re- 
spect an  action  for  breach  of  this  kind  of  warranty  differed  from 
the  rule  in  actions  upon  other  kinds  of  warranties.  The  cases 
cited,  namely,  Ourtis  v.  Hannay,  3  Esp.  82 ;  Caswell  v.  Coare, 
1  Taunt.  566  ;  Lewis  v.  Peahe,  7  Taunt.  153,  were  all  actions  for 
breach  of  warranty  of  quality,  and  the  measure  of  damages  in 
these  cases  was  shown  to  have  been  dependent  upon  the  plead- 
ings. In  the  first  two  of  these  cases  no  special  damages  were 
set  out  in  the  declaration,  and  there  was  nothing  but  the  amount 
of  the  consideration  to  show  what  was  lost,  so  that  was  ruled  to 
be  the  measure  of  daraaeres.     In  the  last  case  the  claim  for  dam- 
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ages  having  been  broader,  it  was  permitted  to  the  plaintiff  to  re- 
cover, in  addition  to  this,  the  costs  of  a  suit  against  him  by  his 
vendee,  to  whom  he  had  sold  with  a  similar  warranty. 

There  is  nothing  in  the  matters  decided  in  the  case  of  Arm- 
strong V.  Percy  which  fixes,  as  a  rule,  that  for  the  present  kind 
of  warranties  the  measure  of  damages  is  limited  to  the  considera- 
tion paid,  and  interest.  The  rule,  I  think,  in  all  actions  of  this 
kind,  is  compensation.  Where  no  special  damages  are  set  forth 
the  measure  of  the  loss  is  the  value  of  the  property  purchased ; 
and,  where  there  is  no  evidence  of  value  but  the  consideration 
paid,  that  will  be  taken  as  the  standard  of  value.  Where  there 
is  a  failure  of  title  to  a  part,  or  an  inferior  title  only  is  sold,  the 
loss  is  the  difference  between  the  property  as  conveyed  and  its 
value,  had  the  title  been  as  warranted. 

In  support  of  the  view  that  this  general  rule,  applicable  to 
damages,  appertains  to  actions  upon  breaches  of  warranties  of 
title  to  chattels  are  the  cases  of  Grose  v.  Hennessey,  IS  Allen  389  ; 
Rowland  v.  Shelton,  S5  Ala.  217,  and  the  text  of  Mr.  Sedgwick, 
Jfeas.  of  Dam.  294-.  My  opinion  is  that  there  should  be  a  de- 
duction, in  this  case,  of  the  difference  between  the  value  of  the 
entire  lot  of  chattels  sold  and  the  value  of  the  lot  without  the 
heaters.  The  only  evidence  of  the  value  of  the  entire  lot  is  what 
it  was  sold  for,  namely,  $1,800.  The  evidence  in  regard  to  the 
value  of  the  heaters  fixes  their  value  at  about  $200. 

Adopting  these  values,  there  should  be  a  deduction  for  the 
latter  sum  from  the  notes,  as  of  the  date  of  the  sale,  leaving  due 
$400  and  interest. 

The  decree  should  be  reversed. 

Decree  unaniTnously  reversed. 

Note. — The  rule  in  Armstrong  v.  Percy,  5  Wend.  635,  was  criticised  in 
Kingsbury  v.  Smith,  IS  N.  H.  123  ;  see  Willis  v.  Dudley,  10  Ala.  937;  Moulton 
V.  Scruton,  39  Me.  289 ;  Johnson  v.  Meyers,  34  Mo.  257/  Brown  v.  Woods,  S 
QMw.  182;  Sims  v.  Marryatt,  17  Ad.  &  El.  {N.  S.)  290;  Burt  v.  Dewey,  40  N. 
T.  28S  ;  g  SiUherland  on  Dam.  4^5.— Rep. 
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Margaret  Martin,  appellant, 

V. 

Bridget  A.  Lamb,  respondent. 

A  bill  was  filed  for  specific  performance  of  an  agreement  to  sell  land.  After- 
wards an  action  was  brought  to  recover  the  deposit-money,  which  action  was 
enjoined.  Afterwards  the  specific-performance  suit  was  discontinued  and  the 
injunction  of  the  action  was  dissolved.  After  this,  the  action  at  law  was  dis- 
continued and  a  new  action  commenced  against  the  devisees  of  one  of  the 
original  defendants. — Held,  that  in  the  absence  of  any  promise  or  fraudulent 
conduct  chargeable  to  the  defendants,  by  which  the  delay  was  caused,  a  plea  of 
the  statute  of  limitations  in  the  last  action  would  not  be  enjoined. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  ifl 
reported  in  Lamb  v.  Ryan,  13  Stew.  Eq.  67. 

Mr.  R.  V.  lAndabury,  for  appellant. 

Mr.  W.  C.  Spencer  and  Mr.  G.  Collins,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

The  bill  in  the  present  case  was  filed  by  the  respondent,  Brid- 
get A.  Lamb,  to  enjoin  the  appellant,  Margaret  Martin,  from 
pleading  the  statute  of  limitations  to  an  action  at  law  in  which 
the  said  Lamb  is  plaintiff  and  the  said  Martin  is  defendant. 

The  bill  proceeds  to  disclose  the  facts  upon  which  the  com- 
})lainant  relies  for  the  intervention  of  a  court  of  equity  with  the 
action  at  law,  to  the  following  effect:  It  states  that  in  1874 
William  Kelly  and  John  Ryan,  executors  of  one  Keighry,  de- 
ceased, sold  at  auction  real  estate,  to  be  clear  of  all  encumbrances 
except  a  $600  mortgage ;  that  complainant  became  the  purchaser 
for  $3,900,  and  paid  $390,  ten  per  cent,  of  the  purchase-money, 
in  accordance  with  the  conditions  of  sale ;  that  she  tendered  the 
balance  at  the  time  and  place  mentioned  in  the  conditions,  and 
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was  informed  by  one  of  the  executors  that  they  could  not  give 
her  a  clear  deed,  as  there  was  an  unpaid  assessment  upon  the 
property,  and  that  the  widow  of  Keighry  had  not  released  her 
dower-interest  in  the  same;  that  in  1875  she  filed  a  bill  to  com- 
pel specific  performance  of  the  agreement,  to  which  bill  the  ex- 
ecutors filed  an  answer ;  that  the  defendants  caused  an  interlocu- 
tory decree  to  be  made,  a  reference  and  report  and  confirmation 
of  the  same  to  be  obtained,  which  order  was  subsequently  set 
aside  as  having  been  improvidently  granted ;  that  nothing  was 
further  done  in  this  suit,  and  that  she  commenced  an  action  at 
law  to  recover  the  $390  paid,  which  action  was  enjoined  in 
April,  1879,  upon  a  petition  filed  by  the  executors  ;  that  in  1883 
the  injunction  was  dissolved,  in  1884  the  bill  in  the  specific  per- 
formance suit  was  dismissed  and  that  thereafter  the  action  at  law 
against  the  two  executors  was  discontinued  and  the  present  action 
against  the  devisees  of  a  dead  executor  commenced. 

It  is  against  the  filing  of  a  plea  of  the  statute  of  limitations 
in  the  last  action  that  the  injunction  is  prayed.  The  bill  also 
sets  out  that  the  injunction  of  the  prosecutors  of  the  former  ac- 
tion was  for  the  purpose  of  hindering  the  collection  of  the  $390, 
and  was  not  for  the  purpose  of  enabling  the  executors  to  per- 
form the  decree  obtained  by  them. 

Also,  that  by  the  sale  of  the  land  under  foreclosure  of  the 
$600  mortgage,  the  power  to  perform  is  now  lost.  Also,  in  ex- 
cuse of  the  abandonment  of  the  previous  action  at  law,  that  the 
estate  of  Keighry  was  insolvent,  and  the  surviving  executor  was 
irresponsible  at  the  time  of  the  injunction  of  the  prosecution  of 
that  action.  These  are  all  the  statements  in  the  bill  which  are 
material,  and  I  think  that  they  do  not  present  a  case  in  which 
equitable  interference  with  the  anticipated  defence  at  law  is 
warrantable.  The  lapse  of  time  from  the  date  when  the  cause 
of  action  accrued  has  not  arisen  from  any  fraudulent  artifice  of 
the  defendants  or  their  father.  The  suit  for  specific  performance 
was  instituted  by  the  complainant  here,  and  it  was  her  business 
to  push  it  to  a  conclusion. 

That  defendants  caused  the  decree  to  be  entered  is  no  answer, 
for  if  it  was  improvidently  entered  she  had  the  right  to  have  it 
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vacated,  as  she  subsequently  did,  and  have  another  made,  or  to 
ascertain  that  none  could  be  made,  and  terminate  the  suit. 

Besides,  it  appears  that  an  action  at  law  was  commenced 
against  the  executors  in  1878.  On  the  dismissal  of  the  suit  for 
specific  performance  this  action  was  still  pending,  and  to  it  no 
plea  of  the  statute  of  limitations  could  have  been  successfully 
interposed. 

The  injunction  against  the  prosecution  of  this  action  had  been 
dissolved  in  1883.  The  plaintiff  discontinued  this  action  be- 
cause, as  she  states,  the  estate  of  Keighry  was  insolvent,  and  the 
surviving  executor  irresponsible.  She  then  commenced  the 
present  action  against  the  devisees  of  the  deceased  executor. 
But  she  states  in  her  bill  that  the  insolvency  of  the  estate  and 
the  irresponsibility  of  Kelly  existed  at  the  time  the  prosecution 
was  enjoined  in  1879. 

She  then  had  time  to  dismiss  the  suit  for  specific  performance, 
and  also  her  former  action,  and  to  bring  her  present  action  within 
the  six  years.  But  if  this  had  not  been  so,  I  do  not  think  it 
would  change  the  aspect  of  the  case. 

It  would  still  present  a  not  unusual  instance  where  time  has 
run  against  a  claim  by  reason  of  a  former  action  having  been 
misconceived ;  or,  where  it  has  failed  in  its  object  on  account  of 
a  change  in  the  condition  of  defendants  during  its  pendency,  or 
by  reason  of  a  non-suit,  because  of  a  failure  to  prove  some  ma- 
terial thing  at  the  trial.  In  the  present  case,  the  position  in 
which  the  complainant  stands,  as  shown  in  her  bill,  is  the  re- 
sult of  no  fault  of  the  court  of  chancery,  nor  was  it  caused  by 
any  promise  or  fraudulent  conduct  on  the  part  of  the  defendants. 
The  decree  should  be  reversed,  and  should  be  for  the  demurrant. 

For  affirmance — Dixon,  Clement — 2. 

For  reversal — The  Chief-Justice,  Depue,  Knapp,  Reed, 
ScuDDEE,  Van  Syckel,  Brown,  Cole,  Pateeson,  Whit- 
aker — 10.-^ 
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Daniel  Dodd,  appellant, 

V. 

William  Una  et  al.,  respondents. 

1.  A  Bavings  institution,  by  its  charter  and  the  supplements  thereto,  had  power 
to  receive  deposits  and  invest  them  in  any  of  certain  specified  securities,  and 
was  required  to  return  deposits  to  depositors  on  terms  to  be  prescribed  by  the 
managers.  Such  terms  were  prescribed.  On  December  12th,  1877,  the  insti- 
tution presented  a  petition  to  the  court  of  chancery,  showing  its  powers  and 
duties ;  its  acceptance  of  deposits  on  the  prescribed  terms  and  the  investment 
of  a  large  amount  thereof  in  securities  which  had  depreciated  ;  the  withdrawal 
and  expected  withdrawal  of  deposits,  averring  that,  in  case  of  such  withdrawal) 
it  was  doubtful  whether  loss  to  the  depositors  might  not  result,  and  praying, 
among  other  things,  that  the  institution  should  be  ordered  not  to  pay  deposits 
to  depositors,  except  as  directed  by  the  court,  and  that  the  institution  should  be 
ordered  to  invest  future  deposits  in  securities  to  be  specified  by  the  court,  and 
to  keep  such  deposits  and  the  accounts  thereof  separate  from  the  previous 
deposits.  Aj^ended  to  the  petition  was  a  written  paper  signed  by  the  man- 
agers, signifying  their  concurrence  in  the  petition,  and  requesting  its  presenta- 
tion to  the  court.  No  other  persons  were  parties.  On  the  same  day,  an  order 
was  made  in  accordance  with  the  prayers,  and  particularly  specifying  the 
securities  in  which  future  deposits  were  ordered  to  be  made.  Afterwards 
certain  persons  presented  a  petition  to  that  court,  setting  out  the  previous 
proceedings,  averring  that  they  were  depositors,  and  that  the  managers  had  . 
violated  the  order  of  the  court  by  investing  deposits  in  other  securities  than 
such  as  were  specified  in  the  order,  and  praying  that  if,  upon  inquiry,  they 
should  be  found  to  have  so  violated  the  order,  they  should  be  adjudged  guilty 
of  contempt,  and  punished.  Answers  were  filed,  and  on  the  issue  thus  made 
up,  and  testimony  taken  thereon,  an  order  was  made  adjudging  one  of  the 
managers  to  have  violated  the  order,  and  so  to  be  guilty  of  contempt.  This 
order  was  appealed  from. — Held, 

(1)  That  jurisdiction  of  the  court  of  chancery  to  make  the  order  of  Decem- 
ber 12th,  1877,  might  be  questioned  in  the  proceedings  taken  in  that  court  to 
punish  appellant  for  disobedience  of  that  order,  and  on  an  appeal  from  the 
order  adjudging  him  guilty  of  such  disobedience  and  in  contempt. 

(2)  That  no  jurisdiction  to  make  the  order  of  December  12th,  1877,  then 
existed  in  the  court  of  chancery. 

(3)  That  appellant  is  not  debarred  from  questioning  the  jurisdiction  by 
reason  of  his  conduct  in  respect  to  the  petition  filed  by  the  institution. 
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2.  There  is  a  distinction  between  proceedings  for  contempt  taken  by  the  court 
itself  for  the  punishment  of  persons  guilty  of  contemptuous  conduct  derogatory 
to  the  authority  or  the  dignity  of  the  court,  and  the  same  proceedings,  when 
Insliiuted  at  the  instance  of  third  persons,  for  the  disregard  of  orders  of  the 
court  made  for  their  benefit.  In  proceedings  of  the  first  class,  if  the  court,  in 
its  constitution,  has  power  to  punish  for  contempt,  its  decision  is  final  and 
conclusive  and  cannot  be  reversed  on  appeal.  In  proceedings  of  the  second 
class,  an  appeal  will  lie,  and  the  validity  of  the  order  adjudging  the  contempt 
will  depend  on  the  validity  of  the  original  order,  on  the  disobedience  of 
which  the  contempt  was  adjudged. — Per  Depue,  Vas  Syckjel  and  Eeed,  JJ. 


On  appeal  from  an  order  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Una  v.  Dodd,  12  titew.  Eq, 
173. 

By  an  act  of  the  legislature  approved  February  25th,  1847, 
the  Newark  Savings  Institution  was  incorporated.  The  act 
contained  the  following : 

'Sec.  4.  And  be  it  enacted,  that  the  said  corporation  may  receive,  as  de- 
posits, all  sums  of  money  which  may  be  oflFered  for  the  purpose  of  being  in- 
vested, in  such  sums,  and  at  such  times,  and  on  such  terms  as  the  by-laws 
shall  prescribe,  which  shall  be  invested  accordingly,  and  shall  be  repaid  to 
such  depositor  at  such  times,  and  with  such  interest,  and  under  such  regula- 
tions as  the  board  of  managers  shall,  from  time  to  time,  prescribe. 

"  Sec.  5.  And  be  it  enacted,  that  it  shall  be  the  duty  of  the  managers  to 
regulate  the  rate  of  interest  to  be  allowed  to  the  depositors,  so  that  they  shall 
receive  a  ratable  proportion,  as  near  as  may  be,  of  the  profits,  after  deducting 
therefrom  all  necessary  expenses,  and  a  reasonable  surplus  or  contingent  fund. 

"  Sec.  6.  And  be  it  enacted,  that  no  emolument  whatever  shall,  directly  or 
indirectly,  be  received  by  tlie  president  or  managers  for  their  services. 

"  Sec.  7,  And  be  it  enacted,  that  the  said  corporation  shall  invest  no  money 
in  any  other  public  stocks  than  such  as  are  created  under  the  laws  of  the 
United  States,  or  of  this  state,  nor  on  bonds  and  mortgages,  except  ou  unen- 
cumbered real  estate,  worth  at  least  double  the  amount  of  the  sum  invested, 
nor  in  the  stock  or  loans  of  any  incorporated  company  whatever." 

A  supplement,  approved  March  5th,  1850,  enacted,  among 
other  things,  as  follows  : 

"Sec.  2.  And  be  it  enacted,  that  the  said  corporation,  in  addition  to  the 
power  of  investing  money  in  public  stock,  given  in  the  seventh  section  of  the 
act  to  which  this  is  a  supplement,  may  invest  money  in  the  public  stocks  of 
the  states  of  New  York,  Ohio,  Kentucky  and  JVLissachusetts,  authorized  by  the 

4a 
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respective  laws  of  said  slates,  and  also  in  the  stocks  of  the  city  of  Newark,  in 
this  state,  and  of  the  cities  of  New  York  and  Brooklyn,  in  the  state  of  New 
York,  authorized  by  the  laws  of  said  states  respectively." 

A  supplement,  approved  February  9th,  1859,  repealed  so  much 
of  the  sixth  sectiou  of  the  act  as  prohibited  compeusatiou  to 
managers  for  actual  services,  and  gave  power  to  invest  in  the 
stocks  and  bonds  of  states,  and  in  the  bonds  of  counties  and 
cities,  and  to  make  temporary  loans  on  personal  securities,  with 
collateral  securities. 

By-laws  were  adopted,  which  regulated  the  mode  whereby 
depositors  could  demand  and  withdi*aw  their  deposits,  and,  in 
particular,  provided  that  no  deposit  should  be  withdrawn  at  any 
time  without  three  months'  notice  to  the  institution,  and  each 
depositor  was  required  to  subscribe  the  by-laws,  and  thereby 
signify  an  assent  thereto. 

On  December  12th,  1877,  the  institution  presented  a  petition 
to  the  chancellor,  in  which  was  alleged  its  incorporation  and  the 
powers  conferred  and  duties  imposed  thereby  ;  that  it  had  or- 
ganized in  1847,  had  received  and  invested  deposits  to  a  very 
large  amount,  and  had,  at  one  time,  accumulated  a  large  surplus  ; 
that  its  managers  had  invested  between  $2,000,000  and  $3,000,000 
in  railroad  bonds  and  loans  secured  by  such  bonds ;  that  from 
1873  the  assets  had  so  depreciated  that  the  question  whether  any 
of  the  surplus  would  remain  would  depend  on  the  ultimate 
value  of  its  railroad  securities  and  its  ability  to  realize  on  mort- 
gages aifected  by  a  fall  in  the  value  of  real  estate ;  that  deposits 
had  been  largely  withdrawn,  and  increasing  withdrawals  were 
expected  unless  the  ninety- day  notice  clause  of  the  by-laws  should 
be  enforced  j  that  its  enforcement  would  work  greater  distrust, 
and  impair,  if  not  wholly  destroy,  the  usefulness  of  the  institu- 
tion ;  that  although  it  had  available  securities,  from  the  proceeds 
of  which  such  withdrawn  deposits  could  be  paid  for  a  long  time, 
yet  its  managers  were  advised  and  believed  that  they  could  not 
allow  such  a  course  to  be  pursued  without  violating  their  duties 
as  trustees  for  all  the  depositors ;  that  they  believed  that,  by  a 
careful  management  of  their  trust  under  the  direction  of  the 
court,  the  existence  and  usefulness  of  the  institution  could  be 
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maintained,  and  its  depositors  secured  from  ultimate  loss ;  that 
they  regarded  the  institution  as  an  incorporated  agency  for  re- 
ceiving and  loaning  money  entrusted  to  it,  and  themselves  as 
trustees  of  the  depositors;  that  the  assets  on  hand  at  any  time 
^ve^e  the  property  of  depositors,  in  proportion  to  their  deposits, 
each  depositor's  right  being  diminished  by  losses  or  increased  by 
gains  in  investments ;  that  they  were  unwilling  to  proceed  in  the 
execution  of  their  trust  without  the  sanction  and  direction  of  the 
court  of  chancery  in  its  jurisdiction  over  the  administration  of 
public  and  private  trusts,  being  satisfied  that,  without  such  direc- 
tion, they  could  not  maintain  the  institution  in  public  confidence, 
)r  secure  absolute  equality  among  the  owners  of  its  assets. 
The  prayers  of  the  petition  were  as  follows  : 

"  1.  That  an  order  may  be  made  requiring  that  only  such  dividend  shall  be 
paid  to  depositors  on  the  first  day  of  January  next  as  shall  be  authorized  by 
the  order  of  the  court. 

"  2.  That  an  order  may  be  made  restraining  the  institution  from  paying  to 
any  depositor,  and  any  depositor  from  demanding,  more  than  eighteen  per 
cent,  of  his  deposit  until  the  further  order  of  the  court,  which  amount  may  be 
required  and  paid  at  any  time  thereafter  on  demand, 

"  3.  That  this  institution  be  required  by  the  order  of  the  court  to  abstain 
from  disposing  of  any  of  its  assets  beyond  the  said  eighteen  per  cent.,  except 
with  the  approval  of  the  court,  or  some  master  to  be  designated  for  that 
purpose. 

"  4.  That  an  order  may  be  made  permitting  the  said  institution  to  provide 
that  all  deposits  hereafter  made,  and  until  further  order  of  the  court,  shall  be 
treated  as  special  deposits,  and  invested  only  in  the  bonds  of  this  state  or  city 
of  Newark,  or  of  the  United  Slates,  and  that  separate  accounts  thereof  be  kept, 
and  the  actual  interest  received  from  such  investments,  deducting  necessary 
expenses,  be  paid  as  dividends  on  such  deposits,  and  that  such  deposits  shall 
not  be  subject  to  any  restrictions  as  to  payment  except  such  as  are  imposed  by 
the  by-laws  heretofore  adopted. 

"  5.  That  the  future  administration  of  the  said  trust  shall  be  under  the  control 
of  the  court  so  long  as  shall  be  deemed  necessary  to  promote  the  interests  and 
insure  the  permanency  and  prosperity  of  the  institution. 

"  6.  That  concurrently  therewith  this  honorable  court  will  cause  such  ex- 
amination to  be  made  into  the  affairs  of  said  institution,  and  the  situation  and 
nature  of  ita  assets,  as  your  Honor  may  deem  necessary  as  a  basis  for  the  future 
action  of  the  court." 

There  was  no  prayer  for  process. 
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The  petition  was  sworn  to  by  appellant,  and  appended  thereto 

was  the  following : 

"  We,  the  undersigned,  managers  of  the  Newark  Savings  Institution,  hereby 
signify  our  concurrence  in  the  above  petition,  and  request  its  immediate  pre- 
sentation to  the  chancellor." 

Which  was  signed  by  the  managers. 

On  the  presentation  of  the  petition  the  following  order  was 
made: 

"  Upon  reading  and  filing  the  petition  of  the  Newark  Savings  Institution, 
setting  forth  the  situation  and  character  of  the  securities  in  which  the  moneys 
deposited  for  investment  under  the  provisions  of  its  charter  have  been  invested, 
and  praying  for  the  direction  of  this  court  in  the  administration  of  its  trust, 
in  order  to  secure  absolute  equality  among  the  depositors,  and  promote  the  per- 
manency and  usefulness  of  the  institution  for  the  causes  set  forth  in  said 
petition ; 

"And  the  court  having  fully  considered  the  matters  set  forth  in  said  petition, 
and  being  of  opinion  that  the  said  institution  is  a  public  trustee  of  the  funds 
in  its  hands  belonging  to  its  depositors,  and  that  the  administration  thereof 
is  under  the  control  of  this  court,  and  that  the  facts  set  forth  in  said  petition 
justify  the  exercise  of  such  control  in  order  to  secure  equality  in  the  distribu- 
tion and  payment  of  said  funds,  and  to  enable  the  managers  to  administer  their 
trust  in  such  manner  as,  if  practicable,  to  secure  the  depositors  against  ulti- 
mate loss,  and  jDromote  the  permanency  and  efficiency  of  the  institution  ; 

"  And  it  further  appearing  to  the  satisfaction  of  the  chancellor  that  the  said 
institution  will  have  received  at  the  close  of  this  year  for  interest  on  its  invest- 
ments during  the  last  six  months  an  amount  more  than  sufficient  to  enable  it 
to  pay  an  interest  of  two  per  cent,  on  the  deposits  for  the  said  term,  and  that 
it  has  on  hand  in  cash,  or  its  equivalent  in  United  States  bonds,  sufficient  to 
pay  on  demand  eighteen  per  cent,  of  its  deposits  : 

"  It  is  thereupon,  on  the  twelfth  day  of  December,  eigliteen  hundred  and 
seventy-seven,  ordered  by  the  chancellor  that  the  said  institution  be  authorised 
to  credit  and  pay  on  and  after  the  second  day  of  January  next,  an  interest  or 
dividend  of  two  per  cent,  out  of  its  earnings  for  the  past  six  months,  on  such 
deposits  as  shall  be  then  entitled  to  receive  the  same ;  that  from  and  after  the 
service  of  a  copy  of  this  order,  the  Newark  Savings  Institution  do  refrain  from 
paying  to  any  depositor  any  sums  which  in  the  aggregate  shall  exceed  eighteen 
per  centum  of  the  amount  of  the  deposit,  standing  to  the  credit  of  such  deposi- 
tor at  the  close  of  the  eleventh  day  of  December,  eighteen  hundred  and  sev- 
enty-seven, until  the  further  order  of  this  court. 

That  the  said  institution  shall  hereafter,  and  until  the  further  order  of  the 
court,  refrain  from  making  any  disposition  of  its  assets  except  the  payments  ta 
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depositors  above  mentioned,  and  its  ordinary  taxes  and  expenses,  without  the 
approval  and  order  of  the  court. 

"  That  all  deposits  in  said  institution  made  on  or  after  the  twelfth  day  of 
December,  eighteen  hundred  and  seventy-seven,  and  until  the  further  order  of 
the  court,  shall  be  treated  as  special  deposits,  and  invested  only  in  the  bonds 
of  this  state,  the  city  of  Newark,  or  the  United  States,  and  tliat  separate  ac- 
counts thereof  be  kept,  and  the  actual  interest  received  thereon,  deducting 
necessary  expenses  and  taxes,  be  paid  as  dividends  upon  such  special  deposits ; 
and  that  such  deposits  shall  not  be  subject  to  any  of  the  restrictions  hereby 
imposed." 

On  June  12th,  1880,  another  order  was  made  permitting  a 
portion  of  investments  on  mortgages  of  real  estate. 

On  June  10th,  1884,  a  petition  was  presented  to  the  court  of 
chancery,  entitled  in  the  above  matter,  by  William  Una  and 
others  (the  respondents),  which  represented  that  petitioners  were 
depositors  in  the  institution,  and  set  out  the  above-mentioned 
proceedings,  and  then  charged  that  certain  persons,  managers  of 
the  institution,  had  violated  the  above-mentioned  orders  by  in- 
vesting deposits  in  securities  other  than  those  therein  specified. 
The  petition  prayed  an  inquiry  into  the  conduct  of  the  managers 
in  that  respect,  and  that  if  they  should  be  found  to  have  violated 
the  orders,  they  should  be  adjudged  in  contempt  and  punished 
accordingly.  The  petition  was  signed  by  counsel  and  answers 
thereto  were  filed  by  the  managers. 

Afterwards,  on  January  5th,  1885,  an  order  was  made  thereon, 
adjudging  Daniel  Dodd  (the  appellant)  guilty  of  contempt  in 
that  respect,  and  directing  him  to  appear  to  receive  the  judgment 
of  the  court  as  to  the  punishment  to  be  awarded  to  him  therefor. 

The  appeal  is  from  the  last-mentioned  order. 

Mr.  B.  Williamson,  Mr.  Thos.  N.  McCarter  and  Mr.  John  R. 
Emery,  for  appellant. 

I.  Upon  this  appeal  from  a  decree  of  the  court  of  chancery, 
adjudging  the  appellant  guilty  of  contempt  of  court,  the  ques- 
tion of  the  propriety  of  the  adjudication  upon  the  facts  of  the 
case  is  reviewable,  and  this  court  is  not  restricted  to  the  question 
of  the  jurisdiction  of  the  court  below  to  pronounce  the  decree. 

See  Rev.  p.  125  ^'Clmncery^'  §  ll^-,  providing  that  "  all  persons 
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Aggrieved  l)y  any  order  or  decree  of  the  court  of  chancery  may 
appeal  from  the  same,  or  any  part  thereof,  to  the  court  of  errors 
and  appeals." 

Such  orders  (adjudging  contempts)  are  appealable  and  review- 
able on  the  merits  under  the  English  chancery  practice. 

See  ^V^tt  v.  Coi'coran,  L.  R.  {2  Ch.  Div.)  69  (court  of  appeal, 
1 873),  where  it  was  held  that  an  appeal  lies  from  an  adjudication 
of  contempt,  although  the  appellant  was  only  ordered  to  pay 
fcosts,  and  under  the  judicature  act  there  was  no  appeal  on  a  de- 
vTue  for  costs  alone. 

Also  Jarman  v.  Chatterton,  L.  R.  {20  Ch.  Div.)  4^3  (court 
jf  appeal,  1882),  where  it  was  held  that  an  appeal  also  lies  from 
X  refusal  to  commit  for  contempt  (as  well  as  from  an  adjudica- 
tion of  contempt),  under  the  well-known  practice  of  the  court. 

The  same  view  is  intimated  in  Ball  v.  Street,  9  Johns.  44^  (New 
York  court  of  errors,  1812),  under  a  statute  relating  to  ap- 
peals similar  to  ours.  See  Yates,  J.,  p.  448,  Kent,  C  J.,  p.  44^. 
(The  appeal  in  this  case  was  held  to  be  premature  because  no 
adjudication  of  contempt  had  been  made). 

The  cases  in  this  court  bearing  on  the  question  have  not  re- 
stricted the  operation  of  the  statute. 

In  Corydl  v.  Holcomhe,  1  Stock.  650  (court  of  errors  and  ap- 
peals, 1854),  it  was  held  that  there  was  no  appeal  from  an  order 
directing  parties  to  be  brought  in  to  answer  for  contempt,  because 
they  were  not  aggrieved  by  such  order. 

II.  The  proceedings  in  this  case  were  not  instituted  for  the 
purpose  of  enforcing  obedience  to  a  decree,  but  are  professedly 
taken  for  the  sole  purpose  of  vindicating  the  dignity  of  the 
court.  Such  proceedings  cannot  be  instituted  by  mere  volunteers 
and  persons  not  parties  to  the  suit  in  which  the  order  alleged  to 
have  been  violated  was  made. 

III.  The  petitioners  in  this  matter  have  no  standing  in  the 
court  to  prosecute  the  alleged  contempt,  and  the  court  had  there- 
fore no  jurisdiction  over  the  proceedings  for  contempt  or  to  pro- 
nounce the  decree. 
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rV.  If  the  court  had  no  jurisdiction  to  make  the  orders  ad- 
judged to  have  been  violated,  they  were  coram  non  judice  and 
void.  No  legal  obligation  was  imposed  on  the  appellant  bv 
them,  and  he  cannot  be  adjudged  guilty  of  contempt  for  disobe- 
dience of  them.  Jochumsen  v.  Suffolk  Savings  Bank,  3  AUen 
87 ;  People  v.  Sturtevant,  9  N.  Y.  266 ;  Munday  v.  Vail,  5  Vr. 
!f.l8 ;  Wilcox  v.  Jackfton,  13  Pet.  511 ;  Ex  parte  Fisk,  113  U. 
S.  713. 

V.  The  court  of  chancery  had  no  jurisdiction  to  make  the 
orders  in  question.  It  is  not  within  the  ordinary  jurisdiction  of 
a  court  of  chancery  to  interfere  with  the  internal  affairs  of  a  cor- 
poration. 2  High  on  Inj.  §  1189 ;  1  Pom.  Eq.  p.  155  §  171 ; 
Einstein  v.  Rosenfeld,  11  Stew.  Eq.  310;  Attorney- General  \. 
Utica  Ins.  Co.,  2  Johns.  Ch.  371 ;  Hodges  v.  New  England 
Screw  Co.,  1  R.  I.  351 ;  Folger  v.  Columbia  Ins.  Co.,  99  Mass. 
267 ;  Waterbury  v.  Merchants  Union  Express  Co.,  50  Barb. 
157. 

VI.  The  Newark  Savings  Institution  is  not  a  trustee  of  a 
public  trust  in  such  manner  as  to  give  the  court  of  chancery 
jurisdiction  over  its  management  as  a  charity.  1  Pom.  Eq.  § 
154;  Adams's  Eg.  65;  1  Spence's  Eq.  Jur.  587,  588;  At- 
torney- General  v.  Aspinwall,  2  My.  Sc  Or.  618  ;   White  v.  White^ 

1  Bro.  C.  C.  U;  Pei-ry  on  Trusts  §§  22,  687 ;  Jackson  v.  Phil- 
lips, 14.  Allen  555 ;  Winfield's  Adjudged  Words  and  Phrases 
100;    Attorney- General  v.   Heelis,  2  Sim.  &  Stu.   76;    S.   C, 

2  Swanst.  297  ;  Attorney -General  v.  Brovm,  1  Swanst.  297  ;  S. 
C,  1  Stuart  265 ;  Attorney-General  v.  Corporation  of  Car- 
imirthen,  10  Eng.  Ch.  30 ;  Mayor  &c.  v.  Lowten,  1  Ves.  &  B. 
24/j  ;  Attorney-General  v.  Moore,  4  C.  E.  Gr.  503;  2  Story's 
Eq.  §  1191 ;  Van  Houten  v.  First  Reformed  Church,  2  C.  E. 
Gr.l32;  McCahiU  y.  Equitable  Asso.  Soc,  11  C.  E.Gr.538; 
Munday  v.  Vail,  5  Vr.  4I8  ;  Rhode  Island  v.  Massachusetts,  12 
Pet.  718. 

YII.  The  relation  subsisting  between  a  savings  bank  and  its 
depositors  is  not  that  of  trustee  and  cestui  que  trust,  but  of 
debtor  and  creditor  by  virtue  of  the   contract   between   them. 
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People  V.  Mechanics  and  Traders  Savings  Inst,  92  N.  Y.  7 ; 
Van  Dyck  v.  McQuaide,  86  N.  Y.  4-7 ;  Macini  v.  Savings  Inst, 
23  Me.  350 ;  Lund  v.  Seamans  Savings  Bank,  37  Barb.  129 ; 
Allen  V.  Williamsburgh  Savings  Bank,  69  N.  Y.  314- ;  In  the 
matter  of  Franklin  Bank,  1  Paige  2^9 ;  Cliapman  v.  White,  6 
N.  Y.  4,12;  Graves  v.  Dudley,  20  N.  Y.  74;  In  re  Bank  of 
Madison,  o  Biss.  515;  Shonewald  v.  Metropolitan  Savings 
Bank,  57  N.  Y.  418 ;  Eves  v.  Peoples  Savings  Bank,  27  Conn. 
229 ;  Lewin  on  Trusts  653 ;  Jochumsen  v.  Suffolk  Savings 
Bank,  3  Allen  87. 

VIII.  If  this  savings  bank  shall  be  held  to  be  a  public  or 
charitable  trust,  the  power  of  the  court  of  chancery  over  such 
bodies  does  not  extend  to  a  repeal  or  alteration,  of  its  charter,  or 
to  deprive  the  lawful  by-laws  of  their  binding  force.  Lewin  on 
Trusts  400;  Attorney- General  v.  Whitely,  11  Ves.  241,  251; 
Attorney-General  v.  Earl  of  Mansfield,  2  Puss.  20  ;  Attorney- 
General  v.  Moore,  4  C.  E.  Gr.  503 ;  Van  Houten  v.  First  Ref. 
Church,  2  C.  E.  Gr.  132. 

IX.  This  case  does  not  present  such  questions  of  doubt  or  diffi- 
culty as  will  justify  the  direction  given  to  these  managers  on  that 
ground.  Attorney-General  \.  Moore,  supra;  Van  Ness  y.  Jaco- 
bus, 2  C.  E.  Gr.  154;  Kearney  v.  McComb,  1  C.  E.Gr.  193 ; 
Merlin  v.  Blagrade,  25  Beav.  139 ;  Morice  v.  Bankof  England^ 
Gas.  Temp.  Talb.  224.. 

X.  Appellant  is  not  estopped  from  raising  the  question  of 
jurisdiction  by  the  fact  that  he  joined  in  or  sanctioned  the  appli- 
cation in  pursuance  of  which  the  orders  were  made.  Mordecai 
V.  lAndsley,  19  How.  199 ;  3Iontgomery  v.  Anderson,  21  Id. 
386  ;  Ballae  v.  Forsyth,  21  Id.  389  ;  Jackson  v.  Ashton,  8  Pet. 
148 ;  Heriot  v.  Davis,  2  Wood.  <fc  M.  230 ;  United  States  v. 
New  Bedford  Bridge  Co.,  1  Id.  4O6  ;  Coffin  v.  Ti-acey,  3  Cai. 
129 ;  Heyer  v.  Burger,  Hoff.  Ch.  1 ;  Dudley  v.  Mahew,  3  N. 
Y.  10 ;  Beach  v.  Nixon,  9  Id.  35 ;  Hart  v.  Granger,  1  Conn. 
169 ;  Greenway  v.  Dare,  1  Hal.  305 ;  State  v.  Conover,  2  Id. 
218 ;  CottreU  ads.  Den,  3  Gr.  344  '>  School  Trustees  v.  Stacker, 
13  Vr.  116;    TompUns  v.  Schomp,  16   Vr.  461;    Trustees  v. 
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Wilkinson,  9  Stew.  Eq.  US ;  Ryno  v.  Ryno,  12  C.  E.  Gr. 
525 ;  Pr-uden  v.  lAndsley,  1  Stew.  Eq.  378 ;  S.  C.  on  appeal, 
2  Id.  615. 

XI.  The  transactions  which  the  vice-chancellor  found  to  be 
violations  of  the  chancellor's  order  were  not  investments  but 
temporary  loans  on  collateral.  The  distinction  between  invest- 
ments and  temporary  loans  on  collateral  in  the  transactions  of 
savings  banks,  is  recognized  by  legislative  decisions.  Charter 
§  7 ;  Supplement  1850  %  2 ;  Supplement  of  February  9th,  1859 
§  4,;  P.  L.  of  1878  p.  393  §§  1,  2 ;  P.  L.  of  1883  p.  132; 
General  Savings  Bank  Law  {Rev.  p.  1058  &c.)  §  27  ;  Chai'ter 
Howard  Savings  Inst.,  P.  L.  of  1857  p.  219 ;  Supplement  to 
do.,  186 Jp,  P.  L.  p.  18  §  7 ;  Paterson  Savings  Inst.,  P.  L.  of 
1869  p.  1265  %6;  Dime  Savings  Inst.,  P.  L.  of  1864  P-  192; 
Supplement  of  1867,  P.  L.  p.  3^9  ;  Central  Savings  Inst,  of 
Jersey  Gty,  P.  L.  of  1871  p.  199  §  7;  National  Trust  Co.  v. 
Murphy,  3  Stew.  Eq.  4.08. 

XII.  If  the  order  alleged  to  have  been  violated  is  ambiguous 
in  its  terms,  so  that  men  may  fairly  differ  as  to  its  construction, 
appellant,  if  he  has  technically  violated  the  order,  is  entitled  to 
the  presumption  of  innocence.  United  States  v.  Atchison,  To- 
peka  and  Santa  Fe  Ry.  Co.,  16  Fed.  Rep.  853;  State  v.  Trumbull, 
1  South.  139;  Maginnis  v.  Parkhurst,  3  Gr.  Ch.  433;  Fraas 
V.  Barlement,  10  C.  E.  Gr.  84. 

XIII.  The  loan  to  Fisk  &  Hatch  of  $1,700,000  in  January, 
1883,  which  is  declared  to  be  a  violation  of  the  order,  was  made 
upon  the  security  of  government  bonds. 

XIV.  The  fact  that  the  securities  were  to  be  left  with  Fisk  <fe 
Hatch  for  convenience  of  exchange  did  not  make  the  loan  a 
loan  without  security. 

A  chattel  mortgage  upon  a  running  stock  of  goods  has  the 
same  elements,  viz.,  (1)  a  security  for  a  loan ;  (2)  the  security  is 
left  in  the  hands  of  the  borrower;  (3)  the  borrower  has  the 
privilege  of  exchanging  the  security  by  sale  &c.  Such  mort- 
gages are  securities.  See  Ulster  v.  Simpson,  11  Stew.  Eq.  438 
and   cases  cited,  Vice-Chancellor  Van  Fleet  holding  that   the 
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mortgage  is  good  not  only  between  parties  but  as  against  credi~ 
tors,  unless  proved  to  be  fraudulent. 

XV.  All  the  evidence  in  the  case  shows  clearly  that  in  leav- 
ing the  securities  for  the  loan  with  Fisk  &  Hatch,  the  appellant 
believed  the  loan  was  secured  as  directed  by  the  order,  and  that 
there  was  clearly  no  intention  of  violating  either  the  letter  or 
spirit  of  the  order.  Indeed,  it  may  fairly  be  claimed  that  leav- 
ing the  securities  for  convenience  of  exchange,  was  neither  un- 
reasonable nor  unusual. 

XVI.  The  appellant  should  not  be  adjudged  guilty  of  con- 
tempt except  for  a  willful  violation  of  the  order,  and  if  he 
in  good  faith  believed  the  loan  in  question  to  Fisk  &  Hatch  to 
have  been  secured  by  government  bonds,  the  decree  as  to  this 
point  should  be  reversed. 

The  question  in  these  proceedings,  which  are  criminal  and 
altogether  punitive  in  their  character,  is  not  as  to  negligence  or 
mistake  in  judgment  which  might  subject  to  civil  liability  in 
damages,  but  relates  only  to  the  existence  of  an  intention  to  vio- 
late the  orders  and  contemn  the  authority  of  the  court. 

XVII.  The  vice-chancellor  erred  in  both  the  opinion  and  the 
decree  in  declaring  that  the  $845,000  in  the  hands  of  Fisk  & 
Hatch  at  the  time  of  their  failure  (May  15th,  1884),  was  a  por- 
tion of  the  money  loaned  under  the  letter  of  January  29th,  1883. 
It  appears  conclusively  by  the  evidence  that  the  loan  of  $1,700,- 
000  was  paid  oif  in  the  spring  of  1883,  and  the  "  loan  account " 
closed,  and  that  the  money  in  the  hands  of  Fisk  &  Hatch  at  the 
time  of  their  failure,  was  money  derived  from  bonds  sold  or 
called  in  by  the  government,  and  merely  remained  temporarily 
in  their  hands  awaiting  investment. 

Mr.  Samuel  Kalisch,  for  respondent. 

Division  I.  The  first  point  which  presents  itself  for  adjudi- 
cation by  this  tribunal  is  whether  the  original  proceeding,  in 
which  the  orders  alleged  to  have  been  violated  by  the  appellant 
were  made,  was  one  in  which  the  court  had  jurisdiction. 
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Division  II.  If  the  court  of  chancery  had  jurisdiction  in  the 
original  proceeding,  its  adjudication  in  that  proceeding  against 
the  appellant  is  final  and  not  reviewable. 

Division  III.  If  the  court  of  chancery  had  jurisdiction  in 
the  original  proceeding,  and  the  proceedings  against  the  appellant 
are  reviewable  by  this  tribunal,  then  it  will  be  respectfully  in- 
sisted that  the  facts  adduced  in  the  proceedings  against  the 
appellant,  prove  him  guilty  of  a  willful  contempt. 

Division  I. — The  original  proceeding  was  one  in  which  the 
court  of  chancery  had  jurisdiction. 

To  maintain  this  proposition,  it  becomes  necessary  to  inquire 
whether  all  the  elements  which  constitute  jurisdiction  were 
present.  This  will  lead  to  a  short  inquiry  into  what  juris- 
diction is. 

After  having  ascertained  what  is  meant  by  jurisdiction,  it 
will  be  important  to  know  whether  the  court  of  chancery  pos- 
sessed jurisdiction  within  the  legal  meaning  of  the  same,  by 
considering — 

(a)  The  subject-matter  of  the  original  proceeding. 

(6)  The  legal  status  of  the  parties  in  the  original  proceeding. 

(c)  The  jurisdiction  of  the  court  of  chancery  over  the  subject- 
matter  and  parties  in  the  original  proceeding. 

(d)  The  special  facts  upon  which  the  court  of  chancery 
founded  and  exercised  jurisdiction. 

As  to  the  general  inquiry,  What  is  jurisdiction  ?  Combe  v. 
Edwards,  L.  R.  {3  Prob.  &  Div.)  103;  State  v.  GediGke,  N.  J. 
L.  J.,  1879,  54, ;  Cooper  v.  Reynolds,  10  Wall.  316  ;  Ex  parte 
Watkins,  3  Pet  193;  Harvey  v.  Tyler,  2  Wall.  338 ;  Kemp's 
Lessees  v.  Kennedy,  5  Cranch  173 ;  State  of  Rhode  Island  v. 
State  of  Massachusetts,  12  Pet.  718  ;  Grignon's  Lessees  v.  Ast&r, 
2  Hoto.  ( U.  S.)  338  ;  Munday  v.  Vail,  5  Vr.  4,22. 

(a)  The  subject-matter  of  the  original  proceeding. 

The  Newark  Savings  Institution  was  the  subject-matter  of 
the  original  proceeding.  Properly  organized  and  conducted,  a 
savings  bank  is  a  quasi  charita])le  and  purely  benevolent  insti- 
tution.    Hannon  v.  Williams,  7  Stew.  Eq.  258 ;  In  re  Nevmrk 
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Savings  Inst,  1  Stew.  Eq.  554,  555 ;  StocLion  v.  Mechanics 
Bank,  1  Stew.  Eq.  165,  166  ;  Coite  v.  Society  for  Savings  Bank, 
38  Conn.  173 ;  Bunnell  v.  Collinsville  Savings  Society,  38  Conn. 
W3 ;  Huntington  v.  Savings  Bank,  96  U.  S.  388. 

The  bank  possessed  all  the  elements  of  a  quasi  public  trust. 

1.  The  founder  of  the  institution  is  the  state. 

2.  Its  corporate  franchises  are  a  gift  from  the  state. 

3.  It  is  regulated  and  administered  by  managers  who  have  no 
property  in  the  funds  as  such  managers. 

4.  Its  beneficiaries  are  the  depositors,  who  have  no  voice  or 
will  in  the  selection  of  the  managers  or  the  management  of  the 
funds. 

5.  "  Its  fundamental  object  is  to  ameliorate  the  condition  of 
those  who  are  compelled  to  depend  upon  their  labor  for  susten- 
ance and  the  accumulation  of  property,  by  inciting  them  to  the 
practice  of  habits  of  industry  and  frugality  "  &c.  Jackson  v. 
Phillips  et  at.,  14-  Allen  556 ;  Provident  Savings  Bank  Case,  9 
Cush.  609. 

(6)  The  legal  status  of  the  parties  in  the  original  proceedings. 

By  section  1  of  the  charter,  p.  694,  the  Newark  Savings  In- 
stitution, the  corporation,  is  created. 

By  section  4  of  the  act,  p.  696,  the  corporation  as  such  is 
constituted  a  trustee  for  its  depositors. 

Sections  4  and  5  of  the  charter  give  each  depositor  an  equit- 
able interest  in  the  undivided  profits  of  the  corporation,  which 
equitable  interest  can  only  be  ascertained  and  adjusted  in  a  court 
of  chancery.  The  funds  deposited  with  the  said  corporation 
belong  to  the  depositors,  the  profits  therein  inure  to  their  benefit. 
Does  the  relation  of  trustee  and  cestui  que  trust  exist  between 
the  corporation  and  its  depositors  ?     Let  us  apply  the  test. 

In  whom  is  the  legal  estate  ? 

In  whom  is  the  equitable  estate  ? 

The  legal  estate  is  in  the  corporation. 

The  equitable  estate  is  in  the  depositors. 

The  managers  are  the  agents  of  the  trustee. 

(c)  The  jurisdiction  of  the  court  of  chancery  over  the  subject- 
matter  and  parties  in  the  original  proceeding. 
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If  the  fund  was  a  trust  fund,  and  the  relation  of  trustee  and 
cestui  que  trust  existed  between  the  corporation  and  its  deposit- 
ors, then  such  fund,  the  trustee  and  cestui  que  trust  were  subject 
to  the  exercise  of  the  jurisdiction  of  the  court  of  chancery, 
whenever  the  circumstances  were  such  as  called  for  the  interfer- 
ence of  said  court. 

The  petition  set  out  such  facts  as  made  it  highly  proper  and 
important  for  the  court  of  chancery  to  interfere. 

It  in  substance  declared  that  the  trust  fiind  was  in  danger  and 
prayed  for  the  interference  of  the  court,  so  that  the  trust  could 
be  preserved  and  an  equitable  distribution  of  assets  made. 

It  is  the  usual  practice,  in  such  a  case,  to  order  the  fund  to  be 
brought  into  court,  so  that  it  may  be  dealt  with  in  the  interest 
of  all  parties  concerned.  Orphan  Asylum  v.  McCartee,  1  Hojpk. 
Ch.  1(35 ;  Hoffman's  Oh.  Pr.  320  and  cases  there  cited. 

(d)  Special  facts  upon  which  the  court  of  chancery  founded 
and  exercised  jurisdiction. 

On  the  12th  day  of  December,  1877,  a  petition  was  filed  in 
the  court  of  chancery  in  behalf  of  the  Newark  Savings  Institu- 
tion, the  corporation  ;  or,  in  other  words,  in  behalf  of  the  deposit- 
ors of  the  Newark  Savings  Institution  (as  will  be  seen  from  the 
object  which  it  sought),  which  petition  received  the  concurrence 
of  the  managers,  with  a  request  by  them  of  its  immediate  present- 
ation to  the  chancellor. 

The  petition  was  not  filed  on  behalf  of  the  Newark  Savings  In- 
stitution, praying  relief  against  the  depositors  of  the  savings  bank, 
nor  on  behalf  of  the  managers  of  the  bank,  praying  relief  against 
the  depositors  therein,  but,  on  the  contrary,  the  managers  in- 
voked the  aid  of  the  court  of  chancery  to  protect  the  depositors 
of  the  savings  bank,  so  that  the  depositors  may  equally  share 
the  trust  fund  committed  to  the  care  of  the  managers.  And  the 
petition  alleges : 

"  That  with  this  view  of  their  duties  as  trustees  and  the  rights  of  their 
beneficiaries,  and  in  consideration  of  the  magnitude  of  the  interests  involved, 
the  said  managers  are  unwilling  to  proceed  further  in  the  execution  of  iheir 
trust  without  invoking  the  sanction  and  direction  of  this  court  in  its  jurisdic- 
tion over  the  administration  of  public  and  private  trusts,  being  satisfied  tliat 


686         COURT  OF  ERRORS  AND  APPEALS.  [40  Eq 


Dodd  V.  Una. 


without  such  direction  they  cannot  maintain  the  institution  in  public  confi- 
dence, or  secure  absolute  equality  among  the  owners  of  its  assets,  which  is  the 
fundamental  principle  of  its  organization." 

The  subject-matter  and  parties  being  within  the  jurisdiction 
of  the  court  of  chancery,  the  above  facts  merely  show  the  means 
by  which  the  court  of  chancery  exercised  jurisdiction.  And  as 
the  fundamental  proposition  is  that  the  court  of  chancery  had 
jurisdiction  of  the  subject-matter  and  the  parties,  the  means 
which  led  to  the  exercise  of  that  jurisdiction  are  only  important 
to  show  a  submission  to  the  jurisdiction  of  the  court  of  chancery 
by  the  managers,  and  Avhich  may  be  summarized  as  follows : 

1.  A  petition  was  filed  on  behalf  of  the  Newark  Savings 
Institution. 

2.  This  petition  received  the  concurrence  and  approval  of  the 
managers  of  the  bank,  with  a  request  by  them  of  its  immediate 
presentation. 

3.  The  proceeding  was  not  adverse  to  the  interests  of  the 
depositors,  but  for  their  benefit  and  protection. 

"  4.  The  depositors,  or  cestuis  que  trustent,  were  represented  by 
the  agents  of  their  trustee  in  court. 

Thus  we  have  as  the  foundation  of  the  exercise  of  the  juris- 
diction of  the  court :  Jurisdiction  of  the  subject-matter ;  all  the 
parties  in  interest  represented. 

It  was  upon  this  application,  under  the  circumstances  above 
detailed,  that  the  chancellor,  on  the  12th  day  of  December,  1877, 
made  an  order  directing  that  all  deposits  received  by  said  bank 
should  be  treated  as  special  deposits,  and  invested  only  in  the 
bonds  of  this  state,  and  of  the  city  of  Newark,  and  of  the  United 
States  &c.,  and  which  order  was  changed  in  some  particulai*s, 
upon  application  of  the  managers,  in  relation  to  investments  in 
real  estate. 

It  is  true  that  by  the  statute  the  savings  bank  had  a  more 
extended  power  in  making  investments,  but  it  must  be  borne  in 
mind: 

1.  That  the  order  made  by  the  chancellor  was  what  was  asked 
for  by  the  managers. 

2.  That  the  order  was  granted  conditionally,  that  if  the  man- 
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agers  were  allowed  to  contmue  the  savings  bank,  they  would  in- 
vest the  special  deposits  only  in  such  securities  as  mentioned  in 
the  order. 

3.  It  was  upon  these  conditional  terms  that  the  managers  ob- 
tained the  order. 

4.  It  vvas  accepted  by  the  managers  and  acted  upon  by  them. 

5.  It  was  held  out  to  all  new  depositors  by  the  managers  that 
the  deposits  were  subject  to  such  conditions. 

6.  Ever  since  1877  the  order  remained  in  force,  and  all  changes 
made  therein  were  made  upon  the  application  of  the  managers. 

7.  At  the  time  of  the  obtaining  of  the  first  order,  there  were 
no  new  depositors  whose  interests  could  be  affected ;  all  new  de- 
posits being  made  after  the  order,  became  subject  to  the  order. 

8.  As  far  as  the  restrictions  upon  the  old  depositors  were  con- 
cerned, they  were  acceded  to  and  acquiesced  in  by  them.  It  was 
not  for  the  managers  to  complain,  for  they  obtained  what  they 
asked. 

Division  II. — Point  1.  The.  court  of  chancery  had  jurisdic- 
tion in  the  original  proceedings  and  therefore  its  adjudication  in 
the  proceeding  against  the  appellant  is  final  and  not  reviewable. 

An  appeal  will  not  lie  from  a  judgment  in  the  court  of  chan- 
cery in  a  case  of  contempt ;  nor  is  the  judgment  subject  to  be 
relieved  against  in  any  manner,  unless  such  judgment  is  abso- 
lutely void  for  want  of  jurisdiction.  This  is  the  settled  law  in 
England  and  in  the  United  States. 

In  Brass  Crosby's  Case,  2  Wm.  Bl  756,  De  Grey,  C.  J.,  Gould, 
Blackstoue  and  Nares,  JJ.,  were  unanimously  of  the  opinion 
that  no  appeal  can  be  had  in  cases  of  contempt.  They  say  :  "  He 
appeared  to  be  a  member  of  the  house  of  commons,  adjudged 
by  that  house  to  be  guilty  of  a  breach  of  privilege  and  commit- 
ted in  execution  by  the  authority  of  that  house  (now  sitting)  for 
the  said  offence.  The  house  of  commons  is  a  supreme  court  of 
judicature  with  respect  to  its  own  privileges,  and  especially  over 
its  own  members.  This  court  never  discharges  persons  com- 
mitted for  a  contempt  by  any  supreme  court  such  as  the  two 
houses  of  parliament  and  the  courts  of  Westminster  hall.     The 
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law  has  entrusted  to  these  the  power  of  judging  of  their  own  con- 
tempts in  the  last  resort.  If  there  lay  any  appeal  from  them  it 
would  detract  from  their  dignity,  and  they  would  cease  to  be  su- 
preme courts,"  The  court  then  cite  the  following  cases :  Paston's 
Case,  12  Edw.  IV. ;  Treioynard^ s  Oase,  Dyer  69  b  ;  Chambers's 
Case,  Cro.  Car.  168;   Cro.  Car.  579  ;  Lord  Raymond  1108. 

The  case  in  Dyer  is  entitled  Executors  of  Skewys  v.  Ghamond. 

In  Brass  Crosby\  Case,  above  referred  to,  reported  in  full  in  3 
Wils.  20 If.,  Justice  Blackstone  says  :  "  All  courts,  by  which  I 
mean  to  include  the  two  houses  of  parliament  and  the  courts  of 
Westminster  hall,  can  have  no  control  in  matters  of  contempt. 
The  sole  adjudication  of  contempts,  and  the  punishment  thereof 
in  any  manner,  belongs  exclusively  and  without  interfering,  to 
each  respective  court.  Infinite  confusion  and  disorder  would 
follow  if  a  court  could,  by  writs  of  habeas  corpus,  examine 
and  determine  the  contempts  of  others.  This  power  to  commit 
results  from  the  first  principles  of  justice ;  for  if  they  have  power 
to  decide,  they  ought  to  have  power  to  punish  ;  no  other  court  shall 
scan  the  judgment  of  a  superior  court,  or  the  principal  seat  of 
justice ;  as  I  said  before,  it  would  occasion  the  utmost  confusion 
if  every  court  of  this  hall  should  have  power  to  examine  the 
commitments  of  the  other  courts  of  the  hall  for  contempts ;  so 
that  the  judgment  and  commitment  of  each  respective  court,  as 
to  contempts,  must  be  final  and  without  control.  It  is  a  confi- 
dence that  may,  with  perfect  safety  and  security,  be  reposed  in 
the  judges  and  the  houses  of  parliament." 

In  the  same  case  Lord  Chief-Justice  De  Grey  says  (  p.  200) 
"  In  Chief-J  ustice  Wilmot's  time  a  person  was  brought  by  habeas 
corpus  hefoTi  this  court,  who  had  been  committed  by  the  court 
of  chancery  of  Durham  ;  that  court  being  competent,  and  having 
jurisdiction,  the  man  was  not  discharged  but  recommitted."  On 
page  201  the  chief-justice  continues :  "  Perhaps  a  contempt  in 
the  house  of  commons,  in  the  chancery,  in  this  court  and  in  the 
court  of  Durham  may  he  very  difierent ;  therefore  we  cannot 
judge  of  it,  but  every  court  must  be  sole  judge  of  its  own  con- 
tempts." 

In  In  re  Crawford,  13  Jur.  959,  Patteson,  J.,  says  :  "It  is  only 
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necessary  for  us  to  be  satisfied  that  the  court  of  chancery  of  the 
Isle  of  Man  has  the  power  of  committing  for  a  contempt  for  a 
libel  upon  it  published  while  the  court  is  not  sitting.  But  it  is 
only  necessary  for  us  to  be  satisfied  that  the  court  of  chancery  in 
the  Isle  of  Man  has  the  power  of  committing  for  a  contempt, 
and  I  think  by  law  it  clearly  has  ;  whether  the  document  was  a 
libel  or  a  contempt  of  the  court,  it  was  for  the  court  itself  to  de- 
termine. It  has  been  adjudicated  by  a  court  of  competent  juris- 
diction to  be  a  contempt  and  we  cannot  review  that  adjudication." 

See,  also,  Queen  v.  Lefroy,  8  Q.  B.  137,  opinion  of  Cock- 
burn,  C.  J. 

In  the  United  States  the  decisions  are  almost  unanimous  on 
this  subject. 

In  Hayes  v.  Fisher,  103  U.  S.  122,  Chief-Justice  Waite  says : 
"  If  the  proceeding  below,  being  for  contempt,  was  independent 
of  and  separate  from  the  original  suit,  it  cannot  be  re-examined 
here  either  by  writ  of  error  or  appeal.  This  was  decided  more 
than  fifty  years  ago  in  Ex  parte  Kearney,  7  Wlieat.  38,  and  the 
rule  then  established  was  followed  as  late  as  New  Orleans  v. 
Steamship  Co.,  20  Wall  387.'' 

In  State  v.  Towle,  4-^  N.  H.  /^5,  the  judge,  after  approving  the 
principles  laid  down  in  Passmore  Williamson's  Case,  26  Pa.  St. 
1,  says :  "  Does  anybody  doubt  the  jurisdiction  of  the  district 
court  to  punish  for  contempt  ?  Certainly  not.  All  courts  have 
this  power  and  must  necessarily  have  it,  otherwise  they  could 
not  protect  themselves  from  insult  or  enforce  obedience  to  their 
process.  Without  it  they  would  be  utterly  powerless  Tlie  au- 
thority to  deal  with  an  offender  of  this  class  belongs  exclusively 
to  the  court  in  which  the  offence  is  committed,  and  no  other 
court,  even  the  highest,  can  interfere  with  its  exercise,  either  by 
writ  of  error,  mandamits  or  habeas  corpus.  If  the  power  is 
abused  there  is  no  remedy  but  impeachment. " 

In  Chappel  v.  Giles,  10  Wvi.  88,  Judge  Payne  says :  "  It  is 
essential  to  the  very  object  of  granting  the  power  to  punish  for 
contempt  that  it  should  not  be  subject  to  appeal." 

In  State  v.  Tipton,  1  Black/.  166,  the  court  says :  "  It  is  the 
opinion  of  this  court  that  in  these  cases  we  have  no  jurisdiction. 
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Courts  of  record  have  exclusive  control  over  charges  for  con- 
tempt, and  their  conviction  or  acquittal  is  final  and  conclusive. 
This  great  power  is  entrusted  to  these  tribunals  of  justice  for  the 
support  and  preservation  of  their  respectability  and  independence ; 
it  has  existed  from  the  earliest  period  to  which  the  annals  of 
jurisprudence  extend,  and  except  in  a  few  cases  of  petty  vio- 
lence, it  has  been  sanctioned  and  established  by  the  experience 
of  ages." 

In  Clark  v.  People,  Breese  3Jfi  (reported  in  1^  Am.  Dec.  17 7\ 
it  was  held :  "  The  power  to  punish  for  contempt  exists  in  all 
courts  independently  of  the  statute,  and  its  exercise  rests  in  the 
sound  discretion  of  the  court  and  is  not  reviewable  elsewhere  ; 
but  if  it  be  used  maliciously  or  oppressively  the  remedy  is  by 
indictment  or  impeachment  of  the  judge  or  magistrate." 

A  valuable  note  is  to  be  found  to  this  case  on  pages  178  and 
179,  wherein  are  collected  all  the  leading  cases  on  the  subject. 

In  Hunter  v.  Stole,  6  Ind.  4^3,  the  court  expressly  decides 
that  no  appeal  lies  from  the  judgment  of  a  court  imposing  a 
penalty  for  contempt,  unless  specially  authorized  by  statute. 

The  same  was  held  in  First  Cong.  Church  v.  Muscatine,  2 
Iowa  69  ;  Easton  v.  State,  39  Ala.  551. 

In  Rohh  V.  McDonald,  4-  Am.  Rep.  213,  Judge  Wright  says: 
"  The  rule  is  well  settled  that  in  such  cases,  that  is,  when  the 
party  is  being  punished  for  a  contempt,  unless  the  proceedings 
leading  thereto  are  so  grossly  defective  as  to  render  them  void, 
the  judgment  of  commitment  cannot,  in  the  absence  of  statute, 
be  reviewed  in  any  other  tribunal." 

In  Kentucky  it  was  held  that  the  appellate  court  will  correct 
an  erroneous  sentence,  though  it  cannot  retry  the  question  of 
contempt,  as  where  the  punishment  is  greater  than  the  law 
warrants.  See  Bichley  v.  Commonwealth,  1  J.  J.  Marsh.  575 ; 
Turner  v.  Commonwealth,  2  Mete.  619. 

In  Davison's  Case,  13  Abb.  Pr.  129,  it  was  held  that  the 
proper  remedy  in  case  of  irregularities  in  the  proceedings  by 
which  a  party  has  been  adjudged  guilty  of  contempt  by  a  court 
of  general  jurisdiction,  is  by  motion  in  the  court  in  which  the 
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judgment  was  rendered.     See,  also,  MitcheWs  Case,  W  Abb.  Pr. 

That  no  appeal  lies  from  a  judgment  of  contempt  is  also 
held  in  Passmore  Williamson^  s  Case,  26  Pa.  St.  1 ;  Ex  parte 
Kearney,  7  Wheat.  38;  Watson  v.  Williams,  36  Miss.  331 ; 
Cossart  V.  State,  U  Ark.  538;  Vilas  v.  Burton,  27  Vt.  56;  Re 
Cooper,  32  Vt.  253;  PJx  parte  Martin,  5  Yerg.  1^50 ;  New 
Orleans  v.  Steamship  Co.,  20  Wall.  387 ;  Yates  v.  Lansing,  9 
Johns.  395.  See  note  1,  containing  a  collection  of  cases  in  ap- 
peal from  contempt,  in  5  Onm.  L.  Mag.  152,  and  notes  1,  2 
and  3,  Id.  6^8. 

That  a  judgment  for  contempt  is  unappealable  in  this  state 
seems  to  have  been  the  adopted  view.  This  is  evidenced  by  the 
absence  of  cases  of  contempt  of  the  nature  of  the  one  under  con- 
sideration, either  in  the  supreme  court  or  court  of  errors  and 
appeals,  for  review ;  and,  again,  by  the  enacting  of  a  law  in 
1884,  by  the  legislature  of  New  Jersey,  providing  for  the  review 
of  convictions  and  judgments  for  contempt  of  court,  of  courts 
inferior  in  their  jurisdiction  to  the  supreme  court,  excepting  the 
orphans  court. 

In  the  case  of  Knauss  v.  Jones  (court  of  errors  and  appeals), 
5  Stew.  Eq.  326,  the  proceeding  for  contempt  was  not  a  distinct 
one,  and  was  partly  remedial  and  partly  punitory.  The  ground 
evidently  considered,  and  upon  which  the  appeal  was  dismissed, 
was  that  the  order  was  interlocutory,  and  therefore  not  appeal- 
able. 

But  in  the  case  under  consider.. ion  the  proceedings  are  dis- 
tinct from  any  suit;  they  are  not  instituted  for  any  remedial 
pui-pose,  but  the  object  thereof  is  to  bring  the  contemner  of  an 
order  of  the  court  of  chancery  to  punishment.  It  may  be  said 
that  the  appellant  has  the  right  to  appeal  by  force  of  article  VI., 
section  2,  paragraph  5  of  the  constitution  of  New  Jersey,  which 
provides  that  where  an  appeal  from  an  order  or  decree  shall  be 
heard,  the  chancellor  shall  inform  the  court  in  writing  of  the 
reasons  for  his  order  or  decree.  And  then  again  section  114 
of  the  chancery  act  {R&o.  p.  125)  provides  "  that  all  persons 
aggrieved  by  an  order  or  decree  of  the  court  of  chancery  may 
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appeal  from  the  same,  or  any  part  thereof,  to  the  court  of  errors 
and  appeals." 

The  constitutional  provision  and  statute  referred  to  have  re- 
ceived judicial  construction  in  this  state  in  Coryell  v.  Holcomb, 
1  Stock.  651,  where  Chancellor  Williamson  says : 

"  Tlie  counsel  for  the  appellants  insist  that  an  appeal  is  given 
by  the  constitution  and  by  the  statute  from  every  order  made  by 
the  court  of  chancery  in  the  progress  of  a  cause,  and  that  this 
court  has  no  authority  to  limit  this  right,  but  must  hear  this 
appeal.  The  broad  ground  taken  by  the  counsel  would  lead  to 
much  more  mischief,  and  be  more  oppressive  to  parties,  than  an 
erroneous  decree  or  order  which  the  right  of  appeal  is  intended 
to  redress.  But  it  is  not  warranted  by  the  language  or  spirit  of 
the  constitution  or  the  statute."  The  chancellor  here  cites  the 
provision  in  the  constitution  and  then  continues  :  ^'  This  is  all 
the  constitution  says  upon  the  subject.  The  language,  so  far 
from  justifying  an  argument  that  a  party  shall  have  an  appeal 
from  any  and  every  order  the  chancellor  might  make,  in  the 
progress  of  a  cause,  rather  implies  the  contrary.  In  matters  of 
practice  merely  or  of  discretion,  what  would  be  the  object  in 
the  chancellor's  ftirnishing  the  court  with  his  reasons  in  writing?" 
&c.  The  chancellor,  after  citing  tlie  statute  which  gives  the 
right  of  appeal,  says:  "Without  defining  the  character,  or 
attempting  to  classify  the  orders  of  the  court  of  chancery  which 
may  and  may  not  be  appealed  from,  it  is  certain  there  can  be  no 
appeal  from  an  order  by  which  the  party  is  not  aggrieved  "  &c. 

Now,  it  may  be  said  that  the  case  of  the  appellant  comes 
within  the  statute,  as  he  is  aggrieved.  Let  us  see.  It  is  re- 
spectfully submitted  that  the  statute  does  not  apply  to  cases 
where  at  common  law  the  right  of  appeal  did  not  exist.  This 
is  certainly  the  meaning  of  the  constitutional  provision  referred 
to,  and  the  construction  placed  upon  it  by  the  chancellor. 
That  the  right  of  appeal  did  not  exist  at  common  law  is  fully 
sustained  by  the  cases  before  cited.  A  similar  rule  exists  in  the 
state  of  New  York.  Such  an  eminent  jurist  as  Chief- Justice 
Kent,  in  Yates  v.  People,  6  Johns.  4-^4-,  4^5,  4^6,  &c.,  declares 
that  no  appeal  will  lie  from  a  conviction  for  contempt.     In  Peo- 
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j)le  V.  Wilson,  64-  III.  195  {16  Am.  Rep.  545),  the  court  say : 
"  The  power  to  punish  contempt  is  original  with  all  courts  of 
justice  and  is  determined  by  the  principles  of  the  common  law, 
and  is  not  limited  by  existing  statutes."  See  Miller  v.  Knox,  4 
Bing.  N.  C.  595. 

Another  ground  upon  which  the  right  of  appeal  is  claimed 
not  to  exist  is,  that  the  statutory  provision  does  not  apply  to 
proceedings  for  contempt  of  the  nature  under  consideration. 
The  statute  gives  the  right  to  either  or  any  of  the  parties  to  a 
suit  to  appeal  from  an  order  by  which  either  or  any  of  them  is 
aggrieved.  It  can  therefore  only  apply  to  cases  where  any  party 
to  a  suit  would  have  the  right  to  appeal.  This  leads  to  the  in- 
quiry, What  is  the  true  nature  of  these  proceedings  ?  While  it 
is  true  that  these  proceedings  are  instituted  upon  the  petition  of 
several  depositors  of  the  Newark  Savings  Institution,  it  does  not 
thereby  become  a  suit  between  the  parties.  The  court  of 
chancery  could,  upon  its  own  motion,  upon  the  knowledge  that 
its  orders  have  been  contemned,  have  instituted  the  proceedings 
against  the  appellant.  The  prosecutors  had  no  interest  in  the 
proceedings  which  could  have  been  aifected  one  way  or  another. 
If  the  appellant  had  been  acquitted,  the  prosecutors  could  not 
be  said  to  have  been  aggrieved.  No  right  of  theirs  would  have 
been  affected  or  disposed  of.  When  the  court  of  chancery 
granted  a  rule  to  show  cause,  the  proceeding  assumed  the  nature 
of  an  inquiry  instituted  by  the  court.  The  court  was  both  actor 
and  judex.  It  was  the  invoking  of  the  power  of  the  court  to 
maintain  its  dignity  and  authority. 

Authorities  of  the  highest  standing  have  called  these  proceed- 
ings criminal  proceedings ;  others  call  them  quasi  criminal 
proceedings,  and  still  others,  quasi  civil  proceedings. 

In  the  authorities  before  cited  on  the  question  whether  an 
appeal  lies,  the  nature  of  these  proceedings  is  discussed. 

There  can  be  no  dispute  that  proceedings  like  the  one  under 
discussion  are  quasi  criminal  proceedings. 

There  is  some  conflict  of  authority  as  to  cases  where  the  pro- 
ceedings are  between  parties,  the  object  thereof  being  remedial, 
whether  the  party  institutijig  the  j)roceedings  can  appeal  i'rom  an 


694         COURT  OF  ERROKb  AND  APPEALS.  [40  Eq. 

Dodd  V.  Una. 

order  discharging  the  rule.  In  the  state  of  New  York,  there  are 
authorities  on  both  sides  of  the  question.  From  the  cases  on 
the  subject  of  contempt,  in  the  various  states,  the  following  can 
be  extracted : 

Where  the  proceeding  for  contempt  is  remedial  in  its  nature, 
either  party  aggrieved  by  the  order  of  the  court  may  appeal. 

AVhere  the  proceeding  for  contempt  is  remedial  in  its  nature, 
and  also  involves  punitory  consequences,  the  party  aggrieved 
may  appeal. 

Where  the  proceeding  for  contempt  is  purely  for  the  purpose 
of  punishing  the  contemner,  no  appeal  therefrom  lies  by  either 
party.  This  places  proceedings  for  contempt  committed  out  of 
the  presence  of  the  court,  when  the  object  is  to  punish  the  con- 
temner, on  the  same  basis  with  contempts  committed  in  facie 
curice,  and  this  is  where  they  properly  belong. 

There  would  be  no  sense  in  permitting  an  appeal  from  a  case 
where  the  proceeding  for  contempt  is  punitory,  on  the  part  of 
the  state,  for  it  is  to  be  presumed  that  every  court  will  uphold 
its  dignity  and  authority  by  the  exercise  of  this  inherent  power. 

An  additional  reason  that  the  statute  permitting  an  appeal 
does  not  apply  to  cases  of  contempt  is,  that  the  statute  applies  to 
coses  of  a  civil  nature  only.  As  has  been  before  said,  distinct 
proceedings  for  contempt  are  held  to  be  quasi  criminal  proceed- 
ings. When  the  object  is  punitory,  in  addition  to  the  authorities 
already  referred  to,  the  following  authorities  declare  them  to  be 
criminal  proceedings :  State  v.  Gilpin,  1  Del.  Ch.  S5-28 ;  Fan- 
shaw  V.  Tracy,  4-  Biss.  4-90-4,97 ;  Baltimore  &c.  R.  R.  Co.  v. 
Wheeling  Bridge  Co.,  13  Gratt.  40,  57. 

Now,  it  can  be  argued  with  force  that  the  proceeding  in  a 
contempt  case  being  a  criminal  proceeding,  the  proper  remedy  to 
review  a  judgment  therein  would  be  by  writ  of  error,  and  not 
by  appeal.  The  statute  gives  every  defendant  a  right  to  a  writ 
of  error  in  a  judgment  against  him  in  a  criminal  proceeding. 

That  proceedings  for  contempt  were  considered  unappealable 
in  England  is  apparent  from  the  fact  that  in  all  cases  the  writ 
of  habeas  corpus  was  resorted  to.  It  was  upon  the  hearing  of 
the  habeas  corpus  cases  that  the  judges  M'ere  unanimously  of  the 
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opinion  that  neither  the  facts  nor  the  commitment  in  a  contempt 
case  were  reviewable,  and  it  was  in  these  cases  that  the  doctrine 
was  laid  down  that  each  court  was  the  sole  judge  of  its  own  con- 
tempts. For  centuries  this  has  been  the  settled  law  of  England. 
If  it  will  only  be  considered  that  this  inherent  power  to  punish  for 
contempt  stands  above  the  statute  law ;  that  the  due  enforcement 
of  the  common  and  statute  law  depends  upon  the  mere  fact  that 
such  power  exists ;  that  it  is  the  right  arm  of  the  court  to  enforce 
the  right  of  administering  the  law ;  that  it  is  the  shield  which 
protects  the  court  from  insult  and  disobedience ;  that  it  is  this 
invisible  power  which  commands  silence  and  decorum  in  the 
court-room,  invests  the  judge  with  dignity — then  it  at  once 
becomes  apparent  that  any  interference  with  the  exercise  of  this 
power  by  the  delay  of  an  appeal  or  otherwise,  is  the  serious 
weakening  of  a  power,  the  impoisoning  of  a  vitality,  which  are 
necessary  to  sustain  a  court  of  justice. 

Division  II. — Point  2.  The  court  of  chancery  having  juris- 
diction in  the  original  proceeding,  even  though  the  order  made 
by  said  court  was  erroneous,  it  nevertheless  must  be  obeyed.  In 
addition  to  the  cases  cited  by  the  honorable  vice-chancellor  in  his 
opinion  in  support  of  this  proposition  are  the  following :  Part- 
ington V.  Booth,  3  Meriv.  14,9 ;  Moat  v.  Holbein,  2  Edw.  Ch. 
188  ;  Kemp's  Lessee  v.  Kennedy,  5  Oranch  173 ;  Woodward  v. 
Earl  of  Lincold,  3  Swanst.  626 ;  Watson  v.  Citizens  Savings 
Bank,  6  So.  Car.  159,  179  ;  People  v.  Bergen,  53  N.  Y.  JfiJ^- 
JflO ;  Spalding  v.  People,  7  Hill  30 Jf ;  Ex  parte  Park,  3  Otto 
18  ;  Re  Callicot,  8  Blotch.  89  ;  Ex  paiie  Stickney,  Jf.  Ala.  160  ; 
Re  Cohen  &  Jones,  5  Cal.  494- 

The  fact  that  the  order  was  erroneous  does  not  make  the  order 
void  nor  bring  the  case  within  the  exception  that  an  appeal  lies 
in  a  case  of  contempt  where  the  court  had  no  jurisdiction.  See 
cases  before  cited. 

Division  III. — Point  1.  The  facts  adduced  in  the  proceed- 
ings against  the  appellant  prove  him  guilty  of  a  willful  con- 
tempt. 

In  paragraph  12,  pages  17  and  18,  the  appellant  admits  the 
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violation  of  the  order  of  the  court.  He  seeks  to  excuse  this  vio- 
lation by  the  plea  that  he  intended  the  ultimate  good  of  the  bank. 
This  is  no  defence.  See  State  v.  Morns  and  Essex  R.  R.  Co.,  3 
Zab.  369,  370. 

The  plea  that  the  appellant  intended  the  ultimate  good  of  the 
depositors  would  probably  avail  in  mitigation  of  punishment. 

That  the  defendant  has  violated  the  order  of  the  court  of 
chancery  is  conceded  in  the  answer;  whetlier  he  did  it  once,  twice 
or  thrice  cannot  affect  the  correctness  of  the  adjudication  of  the 
vice-chancellor. 

Mr.  FrederiG  W.  Stevens,  for  respondent. 

This  is  an  appeal  from  a  decree  of  the  court  of  chancery,  ad- 
vised by  Vice-Chancellor  Van  Fleet,  adjudging  Daniel  Dodd, 
the  late  president  of  the  Newark  Savings  Institution,  to  be  in 
contempt  for  having  violated  an  order  of  that  court. 

The  case  will  be  considered  under  the  following  heads : 

I.  (a)  The  legislation  affecting  the  Newark  Savings  Institu- 
tion. 

(6)  The  legal  proceedings  affecting  the  institution  and  its 
managers. 

(c)  Such  being  the  legislation  and  orders  affecting  the  corpora- 
tion and  its  managers,  I  now  enter  upon  a  consideration  of  their 
acts.  Before  doing  so,  however,  it  may  be  proper  to  state  that 
the  managers  were  all  mada  parties  to  the  proceeding  now  under 
review.  Some  of  them  demonstrated  their  innocence,  and  others, 
by  a  lenient  construction  of  their  conduct,  were  excused.  Daniel 
Dodd  alone  was  found  guilty,  and  he  alone  appealed,  so  that  the 
inquiry  is  narrowed  down  to  him,  except  in  so  far  as  it  is  impos- 
sible to  separate  his  acts  from  those  of  his  associates.  As  his 
disobedience  of  the  above-mentioned  orders  is  glaring,  it  will 
only  be  necessary  to  refer  to  the  more  prominent  facts. 

It  is  quite  apparent  that  Dodd  alone  directed  the  affairs  of  the 
institution,  and  it  was  this  fact,  more  than  any  other,  which,  no 
doubt,  induced  the  court  to  absolve  the  other  directors  from 
responsibility. 
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The  transactions  which  require  detailed  examination  are  those 
connected  with  Fisk  &  Hatch.  As  has  been  shown,  they  con- 
sist (1)  of  loans  of  money ;  (2)  of  loans  of  bonds. 

II.  But  the  proper  construction  of  this  order  is  a  matter  of 
little  consequence  at  this  time,  as  will  be  seen  hereafter.  The 
facts  being  as  above  stated,  the  important  question  is,  Did  the 
court  have  jurisdiction  to  make  the  order  of  December  12th, 
1877? 

It  is  said  that  even  if  the  order  were  in  terms  violated,  it  is  a 
nullity  for  the  reason  that  the  court  had  no  jurisdiction  to  make 
it.  As  this  point  was  very  warmly  urged  in  the  court  below, 
and  will  doubtless  be  still  more  warmly  urged  here,  and  is  a 
question  of  the  greatest  consequence,  involving,  as  it  does,  the 
legality  of  all  the  orders  made  by  the  chancellor  in  the  case  of 
the  Newark  Savings  Institution,  as  well  as  in  the  case  of  other 
similar  institutions,  it  will  require  a  critical  examination. 

The  proposition  of  the  appellants  is  this :  That  the  savings 
institution  is  not  a  public  trustee  or  charity,  but  a  mere  banking 
corporation,  to  regulate  which  the  court  of  chancery  has  no  in- 
herent jurisdiction,  so  long  as  it  remains  a  going  concern ;  and 
inasmuch  as  the  court  assumed  jurisdiction  not  to  wind  up  the 
institution  as  insolvent,  but  to  regulate  its  action  in  a  manner 
contrary  to  the  provisions  of  its  charter  and  by-laws,  and  con- 
trary to  the  contract  relations  subsisting  between  it  and  its  de- 
positors, the  action  of  the  court  in  so  doing  was  a  usurpation 
of  power,  and  its  acts  coram  non  judiee  and  void. 

This,  I  think,  is  a  strong  and  full  statement  of  the  appellant's 
position,  at  least  as  it  was  presented  iu  the  court  below.  I  am 
willing  to  concede  that  if  his  premises  are  correct,  his  conclusion 
will  follow.  The  whole  argument,  however,  rests  upon  the 
assumption  that  the  savings  institution  is  a  banking,  as  contra- 
distinguished from  a  public  or  charitable,  corporation.  The 
reasoning  is  this :  The  institution  is  either  a  public  trustee  or  a 
banking  company.  A  public  trustee  is  no  other  than,  and 
synonymous  with,  a  charity ;  a  charity  can  only  be  created  by 
gift  (and  for  this  a  long  line  of  authorities  were  cited  in  the 


698         COURT  OF  ERRORS  AND  APPEALS.  [40  Eq. 

Dodd  V.  Una. 

court  below).  As  this  institution  was  created  not  by  gift  but 
by  act  of  legislature,  it  is  not  a  public  trustee  or  charity ;  conse- 
quently, adopting  the  other  horn  of  the  dilemma,  it  is  a  banking 
corporation.  As  subordinate  to,  and  in  aid  of,  this,  his  main 
argument,  he  contends  that  the  relation  between  the  institution 
and  its  depositors  is  a  contract  relation  only,  with  which  a  court 
of  equity  has  nothing  to  do. 

Now,  this  is  a  very  plausible,  but  utterly  fallacious,  statement 
of  the  case.  First,  the  foundation  of  the  argument,  viz.,  that 
this  is  either  a  public  trustee  (meaning  thereby  a  charity),  or  a 
banking  corporation  (meaning  thereby  a  banking  corporation  in 
the  ordinary  and  statutory  acceptation  of  that  term),  is  mi  true. 
As  a  matter  of  fact,  the  institution  is  neither. 

(a)  It  is  not  a  banking  corporation.  McLeod  Elements  of 
Banking  152 ;  Say  on  Folitical  Economy  book  1  ch.  22  p.  270 
%  3 ;  Burrill  Law  Dictionary ;  Rev.  Stat.  "Banks"  p.  58  §  1. 

Now,  the  savings  institution  is  not  possessed  of  a  single  one  of 
these  distinctive  features.  In  the  first  place,  it  is  expressly 
forbidden,  by  its  charter,  to  issue  any  notes  or  bills.      Section  6. 

In  the  second  place,  it  is  forbidden,  by  the  general  banking 
act,  "  to  discount  any  note,  bond,  bill  or  other  obligation  as  a 
banking  institution."     Rev.  Stat.  "Banks"  p.  69  §  57. 

In  the  third  place,  it  is  forbidden  by  the  same  general  act 
(section  57)  from  "establishing,  directly  or  indirectly,  within 
this  state,  any  office  of  discount  and  deposit." 

Indeed,  all  these  prohibitions  are,  by  necessary  implication, 
contained  in  the  charter  itself,  on  the  well-settled  principle  that 
a  corporation  is  restricted  to  the  powers  conferred  upon  it  ex- 
pressly or  by  necessary  implication.  Burrell  v.  Dollar  Savings 
Bank,  92  Pa.  St.  137 ;  9  Gush.  App.  608,  609;  Huntington  v. 
Savings  Bank,  96  U.  S.  388. 

The  legislative  design,  then,  may  be  briefly  summarized  thus : 

1st.  To  create  a  corporation,  with  power  to  receive  deposits  for 
investment,  and  for  investment  only,  on  such  terms  as  it  might 
orescribe. 

2d.  To  limit  the  range  of  investment  within  narrow  bounds, 
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and  to  require  that  the  investments  actually  made  should   be 
made,  not  in  the  name  of  the  depositors,  but  of  the  corporation. 

3d.  To  hold  the  principal  sums  deposited,  and  all  the  profits 
derived  from  their  investments,  exclusively  for  the  benefit  of  the 
depositors. 

The  relationship  thus  created  is  no  other  than  that  of  trustee 
and  cestui  que  trust  in  the  strictest  sense.  The  legal  title  is  di- 
vorced from  the  beneficial  interest.  The  former  resides  only  in 
the  corporation,  the  latter  only  in  the  depositors,  and  not  torti- 
ously,  but  according  to  the  intent  of  the  parties.  The  trust  thus 
arising  is  of  the  kind  denominated  by  Mr.  Pomeroy,  in  his 
Equity  Jurisprudence,  an  express,  active  trust. 

It  would  seem  hardly  necessary  to  support  this  position  by 
argument,  had  it  not  been  so  confidently  denied.  But,  as  it  is  a 
question  of  so  much  importance  in  the  determination  of  this  con- 
troversy, a  somewhat  minute  examination  of  it  will  not  be  deemed 
impertinent. 

What,  then,  are  the  elements  of  a  trust  such  as  equity  admin- 
isters ?  All  the  text-writers  trace  its  origin  to  the  iLses  which 
prevailed  prior  to  the  statute  of  S7  Henry  VIII.  Story  Eq.  Jur. 
%969. 

A  use  is  thus  defined  in  Viner^s  Abr.  tit.  "  Use  "AS:  "  An 
use  is  a  confidence  and  trust,  which  cestui  que  use  *  *  * 
hath,  for  him  and  his  heirs,  in  the  other  or  his  heirs  to  whom 
the  estate  is  given ;  and  there  must  be  a  privity  of  estate  between 
them,  for  there  be  sundry  persons  that  cannot  stand  seized  to  an 
use,  especially  where  tliis  privity  fails.  This  confidence  and 
trust  which  makes  the  use  is  not  issuing  out  of  the  thing  given, 
but  is  collateral  and  annexed  to  the  person ;  for  the  use  is  usus 
fructus,  which  is  reserved  to  the  giver,  where  he  hath  given  away 
the  pi'operty  to  another;  for  he  hath  neither  jus  in  re  nor  jus  ad 
rem,  but  only  a  confidence,  which,  if  it  be  broken,  he  hath  no 
remedy  but  a  subpoena  in  chancery."  Willis  on  Trustees,  10 
Law  Lib.  *72  ;  Comyn\s  Digest  "  Use  ;  "  Sanders  on  Uses  *278  ; 
1  Spenc£s  Eq.  Jur.  *Jp91,^Jf.92  ;  1  Ferry  on  Trusts,  §  IS ;  Lewin 
on  Trusts  ;   Tiffany  &  Bullard  on  Trusts  1. 

To  every  feature  of  a  trust,  as  delineated  in  the  foregoing 
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pages,  the  Newark  Savings  Institution,  in  its  corporate  capacityj, 
conforms.  The  mere  fact  that  it  is  a  corporation  will  not,  in  the 
slightest  degree,  affect  the  matter.  The  court  of  chancery  will 
as  readily  lay  hold  of  a  corporation  if,  in  the  application  of  its 
ordinary  rules,  it  finds  it  to  be  a  trustee,  as  it  will  of  any  indi- 
vidual. 2  Spence's  Eq.  Jur.  34-.  Charitable  trustees  are  generally 
corporate  bodies,  and  the  fact  that  this  court  has  already  de- 
clared savings  institutions  "  quasi  charitable  and  purely  benevo- 
lent," would  rather  predispose  it  to  see,  in  such  an  institution, 
all  the  elements  of  a  perfect  trust.  That  these  elements  exist 
will  now  be  apparent. 

1st.  The  institution,  in  its  corporate  capacity,  holds  the  legal 
title. 

2d.  The  depositors  alone  possess  the  beneficial  interest. 

3d.  This  interest  can  only  be  adequately  protected  in  the  court 
of  chancery. 

I  will  now  consider  the  authorities.  These  are  few  in  num- 
ber, savings  banks  being  of  quite  recent  introduction.  The  first 
English  statute  on  the  subject  is  that  of  57  Geo.  III.  (a.  d. 
1817).  The  first  charter  that  I  find  in  this  state  was  that  given 
to  the  Newark  Savings  Fund  Association  in  1828. 

Two  cases  may  be  cited  against  the  view  for  which  I  have  been 
contending.  The  first  is  Savings  Bank  v.  Makin,  23  Me.  350. 
This  case  presented  a  double  aspect.  Makin  sued  the  institution 
at  law ;  it  filed  a  bill  against  him  in  chancery.  23  Me.  360. 
The  court  were  divided  in  opinion,  two  judges  holding  that  the 
case  was  not  one  of  trust,  the  chief-justice  holding  that  it  was. 
Page  370  of  report.  The  principal  ground  upon  which  the 
majority  founded  their  opinion  was  that  the  institution  under- 
took absolutely  to  repay  the  depositor  his  principal  with  four 
per  cent,  interest  (p.  356),  whether  such  money  had  been  earned 
or  not ;  while  in  the  case  in  hand  no  such  engagement  was  ever 
made,  and,  had  it  been,  it  would  have  been  contrary  to  the  pro- 
visions of  the  charter,  which  only  permits  the  earnings  to  be 
divided.  Not  a  single  authority  is  cited  in  the  case  of  the  suit 
at  law,  and  the  reasoning  is  exclusively  on  the  charter  and  l.iy- 
laws,  which  differ  considerably  from  those  of  the  Newavlc  Sav- 
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jngs  Institution.  The  reasoning  itself  is  neither  very  clear  nor 
very  satisfactory,  but  the  case  is  obviously  distinguishable. 

The  other  case  is  that  of  People  v.  Mechanics  &  Traders  Savings 
Inst,  92  N.  Y.  10.  That  institution  was  originally  incorporated 
by  special  act,  but  the  charter  was,  by  act  of  1875  (P.  L.  of  1875 
ch.  371  §  52),  superseded  by  a  general  act  respecting  savings 
banks,  one  of  whose  provisions  was  "  that  the  sums  deposited 
shall  be  repaid  to  such  depositors  respectively  *  *  *  after 
demand,  in  such  manner,  and  at  such  times,  and  after  such  pre- 
vious notice  as  the  board  of  trustees  shall  prescribe."    Section  23. 

In  the  very  brief  opinion  written  by  Andrews,  J.,  in  that  case, 
he  says :  *'  The  primary  relation  of  a  depositor  in  a  savings  bank 
to  the  corporation  is  that  of  creditor.  *  *  *  There  is  nothing 
like  a  private  trust  between  the  corporation  or  its  trustees  and 
the  depositors  in  respect  to  the  deposits."  The  point  decided 
was  that  creditors  had  no  priority  over  depositors  in  the  distribu- 
tion of  assets.  The  case  had  been  decided  the  other  way  in  the 
supreme  court,  the  view  there  taken  being  that  the  depositors 
were  cestuis  que  trustent.  28  Hun  376.  And  only  three  years 
before,  in  the  very  same  court  of  appeals,  in  the  case  of  Hun  v. 
Cary,  82  N.  Y.  65,  Earl,  J.,  had  said  the  relation  existing  be- 
tween the  corporation  and  its  trustees  is  mainly  that  of  principal 
and  agent,  and  the  relation  between  the  trustees  and  the  de- 
positors is  similar  to  that  of  trustee  and  cestui  que  b^st. 

It  is  also  held,  in  New  York,  that  on  the  insolvency  of  the 
company  the  depositor  may  set  off  the  amount  of  his  deposit 
against  his  mortgage  indebtedness.  New  Amsterdam  Savings 
Bank  v.  Tartter,  54-  How.  Pr.  385,  a  decision  which  is  opposed 
to  Hannon  v.  WiUiams,  decided  by  this  court.  Under  these 
(nrcumstances  the  c^se  of  People  v.  Mechanics  Sav.  Inst,  is  entitled 
to  no  great  weight. 

On  the  other  hand,  the  cases  cited  by  the  chancellor  in  the 
matter  of  the  Newark  Savings  Institution,  1  Stew.  Eq.  552,  and 
in  Stockton  v.  Mechanics  Savings  Bank,  5  Stew.  Eq.  163,  sustain 
the  view  for  which  I  am  contending.  Bunnell  v.  CoUinsville 
Sav.  Soc,  38  Conn.  203. 

I  have  been  able  to  find  only  two  other  cases  in  addition  to 
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those  cited  by  the  chancellor — Holmes  v.  Henty,  4  Gl.  &  Fin. 
*100,  and  Reg.  v.  Fletcher-,  L.  J.  1862,  vol.  31  {N.  8.)  part  3  p. 
W6. 

III.  The  court  of  chancery  had  jurisdiction  over  the  parties. 

The  facts  are  these  :  The  managers,  at  a  meeting  held  Decem- 
ber 12th,  1877,  at  which  Dodd  was  present,  having  heard  the 
petition  read,  passed  the  following  resolution  : 

'•  Ee6olved,  that  the  petition  read  be  approved,  that  the  managers  sign  the 
eame,  and  that  it  be  attested  by  the  president  and  secretary,  and  forthwith 
presented  to  the  chancellor." 

The  petition  was  presented  pursuant  to  the  resolution.  It 
purports  to  be  the  petition  of  the  corporation.  In  it  the  mana- 
gers joined  by  a  formal  certificate  appended  thereto  and  signed 
by  them.  They  therefore,  on  their  own  motion,  came  into  court 
and  asked  for  the  order  which  the  court  made. 

After  having  disobeyed  it  they  assert  it  to  be  a  nullity  for  two 
reasons — (1st)  because  the  proceeding  should  have  been  by  bill 
and  not  by  petition  ;  (2d)  because  the  depositors  were  not  parties 
to  it. 

Here  is  a  strange  spectacle  indeed.  The  very  managers  who 
elected  to  proceed  by  petition  rather  than  by  bill;  the  very 
managers  who  themselves  are  responsible  for  not  having  made 
the  depositors  parties,  ask,  in  this  collateral  way,  that  the  order 
be  adjudged  void,  not  because  any  depositor  is  shown  to  have 
been  injured,  but  because  they  who  were  in  court  and  were  heard, 
are  shown  to  have  disobeyed  it.  It  is  much  to  be  doubted 
whether  so  extraordinary  a  defence  was  ever  before  presented  so 
boldly.     No  wonder  the  court  below  animadverted  upon  it. 

If  these  managers  had  taken  a  direct  appeal  from  the  order  of 
December  12th,  1877,  and  alleged  as  causes  of  appeal  the  two 
objections  now  set  up,  would  the  court  of  appeal  have  listened  to 
them  ?  Would  they  have  been  permitted  to  show  as  reasons  for 
reversal  their  own  erroneous  acts,  not  in  the  least  prejudicial  to 
themselves,  however  much  the  depositors  might  have  complained 
of  them? 

The  error  complained  of  must  be  such  as  aggrieves  the  party 
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complaining.  Osborne  v.  Tunis,  1  Dutch.  6J{9 ;  Graham  v. 
Whitdy,  2  Dutch.  260;  Leport  v.  Todd,  3  Vr.  124.;  Coryell  v. 
Holcombe,  1  Stock.  650 ;  Knauss  v.  Jones,  5  Stew.  Eq.  323. 

Does  this,  the  very  order  which  they  sought,  aggrieve  these 
managers  ? 

The  objection  on  the  score  of  parties  is  a  more  substantial  one, 
and  if  a  depositor  were  now  before  the  court  complaining  of 
some  injury  to  his  right,  it  might  merit  attention.  But  the 
party  now  complaining  is  one  of  the  very  persons  who  sought 
and  obtained  the  order  desired ;  and  that  action  was,  in  his  case 
at  least,  highly  beneficial.  By  its  means  he  continued  to  be 
president,  in  the  enjoyment  of  the  salary  attached  to  that  office. 
Shall  he,  then,  a  party  to  the  order,  asking  for  and  obtaining  it, 
be  now,  on  a  ground  merely  personal  to  himself,  allowed  to  im- 
peach it,  and  to  impeach  it,  too,  in  this  collateral  way,  for  the 
sole  purpose  of  relieving  himself  from  the  consequence  of  his 
disobedience  to  it  ? 

Cases  of  a  defect  of  necessary  parties  come  to  light  almost 
daily,  and  the  rule  invariably  applied  is  that,  so  far  as  the  actual 
parties  to  it  are  concerned,  the  decree  binds.  Kirhpatrick  v. 
Corning,  11  Stew.  Eq.  23^.  Any  other  rule  would  be  fraught 
with  the  most  dangerous  consequences. 

IV.  It  has  thus  far  been  shown  (1)  that  the  court  had  juris- 
diction over  the  subject-matter;  (2)  that  it  had  jurisdiction  over 
the  parties.  Its  jurisdiction,  therefore,  completely  attached,  and 
its  decision,  even  if  erroneous,  cannot  be  called  in  question  col- 
laterally. Combe  v.  Edwards,  L.  R.  {3  Prob.  &  Div.)  103 ; 
Munday  v.  Vail,  5  Vr.  ^19;  Duchess  of  Kingston's  Case,  2 
Smith's  Lead.  Cas.*587,''667  ;  2  Spence's  Eq.  Jur.  *34. ;  RusseU 
y.  East  Anglian  R.  W.  Co.,  3  Macn.  &  G.  IO4,,  117. 

V.  The  court  below  having  jurisdiction  to  grant  the  original 
order  of  Pecember  12th,  1877,  the  order  adjudging  Dodd  guilty 
of  contempt,  and  now  brought  up  for  review,  is  not  appealable. 
The  well-settled  rule  is  that  no  appeal  lies  from  the  judgment 
of  a  court  of  competent  jurisdiction  in  a  contempt  proceeding. 
A«  ray  associate  has  collected  so  many  authorities  on  this  point, 


704         COURT  OF  ERRORS  AND  APPEALS.  [40  Eq. 

Dodd  V.  Una. 

and  the  question  is  so  well  settled,  I  shall  here  do  no  more  than 
refer  to  it.      Williamson^  Case,  26  Pa.  St.  1. 

VI.  Even  if  the  court  erred  in  deciding  that  a  trust  existed, 
the  question  was  one  which  it  was  competent  and  bound  to  de- 
cide, and  the  error,  if  any,  can  only  be  corrected  by  appeal.  It 
cannot  be  impeached  collaterally.  1  Pomeroy's  Eq.  Jur.,  § 
129 ;  Creeps  v.  Durden,  1  Smith's  Lead.  Cas.  *827 ;  Cox  v. 
Thomas;  People  v.  Sturtevant,  9  N.  Y.  27^;  Bradley  v.  Fisher, 
IS  Wall.  352;  Loftus  v.  Fraz,  U  Vr.  667 ;  Grove  v.  Van 
Duyne,  15  Vr.  656. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

Before  proceeding  to  state  the  questions  presented  by  this  ap- 
peal and  my  conclusions,  some  preliminary  observations  may 
properly  be  made. 

The  original  petition  of  the  Newark  Savings  Institution,  it 
must  be  observed,  did  not  seek  relief  on  the  ground  of  an  ad- 
mitted insolvency,  nor  upon  any  statutory  or  other  power  of  the 
court  to  intervene  to  distribute  its  assets  as  those  of  an  insolvent 
corporation.  It  did  not  seek  the  winding  up  of  the  institution, 
nor  the  immediate  distribution  of  assets,  but  the  plainly  apparent 
object  of  the  petition  and  the  order  made  thereon,  was  to  so  dis- 
tribute the  assets  as  to  save  and  not  to  impair  what  was  called 
the  usefulness  and  permanency  of  the  institution. 

That  the  legislative  authority  which  creates  institutions  of  this 
character  may  provide,  that  in  cases  of  insolvency,  some  court 
may  intervene  and  administer  the  assets,  is  incapable  of  question. 
Nor  do  I  think  it  capable  of  doubt  that  legislative  authority 
may,  if  constitutional  guaranties  are  not  violated,  provide  that 
such  institutions,  when  in  danger  of  insolvency,  may,  by  a  sum- 
mary proceeding,  be  taken  into  the  control  of  a  court  and  man- 
aged under  its  direction,  so  as  not  only  to  bring  about  an  equit- 
able distribution  of  assets,  but  also,  if  possible,  to  continue  the 
existence  of  the  institution,  with  its  chartered  rights  and  privi- 
leges unimpaired.     Such  legislation  has  been  resorted  to  in  this 
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state,  and  the  act  approved  April  5th,  1878  (P.  L.  of  1878  p. 
4^1)  is  designed  to  confer  on  the  court  of  chancery  such  power. 

But  this  petition  and  order  preceded  this  act,  and  the  validity 
of  the  proceeding  is  dependent  upon  the  inherent  power  of  the 
court  of  chancery,  not  derived  from  any  specific  statute. 

The  opinion  of  the  learned  chancellor,  on  which  the  order  of 
December  12th,  1877,  was  made,  is  reported  in  1  Stew.  Eq.  552. 
From  the  opinion  it  appears  that  the  order  was  made  on  the 
ground  that  the  petitioning  institution  was  a  general  or  public 
trustee,  holding  the  money  of  its  depositors  in  trust  for  invest- 
ment, that  the  assets  of  the  institution  were  held  as  a  common 
fund  for  the  security  of  all  depositors,  and  that  the  subject-mat- 
ter of  the  petition  thus  came  within  the  right  of  the  court  oi' 
chancery  to  administer  trusts. 

It  should  further  be  observed  that  the  original  proceeding  was 
wholly  ex  parte.  No  parties  other  than  the  petitioner  were  be- 
fore the  court,  unless  the  managers,  by  virtue  of  their  consent 
appended  to  the  petition,  or  their  conduct  in  reference  thereto,  can 
be  considered  to  have  become  parties.  The  right  of  the  court  to 
deal  with  the  subject-matter  of  the  petition,  in  the  absence  of 
parties  whose  interests  were  thereby  materially  affected,  was  not 
discussed  in  the  opinion  last  mentioned. 

With  respect  to  the  proceeding  initiated  by  the  petition  of  re- 
spondents, whereon  the  order  now  appealed  from  was  made,  it 
should  be  observed  that  the  proceeding  was  treated  by  the  parties 
and  the  court  as  one  in  the  interest  of  the  petitioners,  whose  de- 
posits had  been  largely  affected  by  the  misconduct  charged,  pros- 
ecuted in  their  behalf  and  under  their  control,  and  not  as  a  pro- 
ceeding initiated  by  the  court  to  preserve  its  own  dignity  and 
power,  and  to  punish  those  who  had  insulted  the  one  or  defied 
the  other.  The  issue  was  made  up  not  from  formal  interroga- 
tories and  answers  under  an  attachment,  but  from  the  respective 
allegations  of  the  petition  and  answers.  Upon  the  issue  so  pre- 
sented the  parties  were  permitted  to  take  testimony  in  a  foreign 
state  ( Tina  v.  DodIcZ,  11  Stew.  Eq.  I{.60\  under  the  provisions  of  the 
evidence  act  [Ren.  p.  38 14,  §§  S8,  39),  and  on  that  evidence  and 

4.5 
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other  evidence  orally  presented  before  one  of  the  vice-chancellcrs, 
the  order  was  made. 

The  question  which  naturally  first  presents  itself  as  important 
on  this  appeal  relates  to  the  extent  of  the  reviewing  power  of 
this  court  in  such  cases.  The  order  alleged  to  have  been  diso- 
beyed has  never  been  appealed  from,  and  stands  unreversed. 
The  court  which  made  it  has  determined  that  it  has  been  diso- 
beyed, and  thereby  a  contempt  of  that  court  has  been  committed 
worthy  of  punishment.  In  reviewing  that  determination,  how 
far  may  the  original  order  be  examined  ? 

It  seems  to  me  unnecessary  to  take  up  this  question — at  least 
before  making  a  preliminary  inquiry.  For  it  is  conceded  by 
respondent's  counsel,  in  their  very  able  arguments,  that  unless 
appellant  is  prevented  by  his  conduct  from  raising  the  question, 
the  jurisdiction  of  the  court  of  chancery  to  make  the  original 
order  may  be  reviewed.  While  they  contend  that  no  person  is  to 
be  permitted  to  test  the  regularity  or  propriety  of  an  order  by 
disobeying  it,  and  while  they  insist  that  a  decree  adjudging  u  party 
guilty  of  contempt  for  such  disobedience  is  not  reviewable,  yet 
they  admit  that  if  the  disobeyed  order  was  one  wholly  without 
the  jurisdiction  of  the  court  which  made  it,  so  that  it  was,  when 
made,  coram  non  judiee  and  void,  such  lack  of  jurisdiction  will 
be  fatal  to  the  proceedings  for  contempt,  and  an  order  adjudging 
contempt  will  be  reviewable. 

This  accords  with  the  well-settled  doctrine  that  any  decree 
or  judgment  made  without  jurisdiction  and  void,  may  be  ques- 
tioned even  in  a  collateral  proceeding.  Munday  v.  Vail,  5  Vr. 
4.1s.  In  proceedings  for  contempt  the  jurisdiction  of  the  court 
to  make  the  order  alleged  to  have  been  disobeyed  may  be  ques- 
tioned on  an  application  for  an  attachment.  People  v.  Sturtevant, 
9  N.  Y.  263.  Or  on  a  habeas  corpus.  Ex  parte  Fisk,  113  U.  S. 
713. 

This  preliminary  inquiry  becomes  essential  in  this  case  because 
appellant,  by  his  counsel,  strenuously  contends  that  the  order 
which  he  has  been  found  to  have  violated  was  not,  when  made, 
within  the  jurisdiction  of  the  court  of  chancery. 

It  is  not  improper  to  state  that  this  question  has  been  approached 
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with  a  very  strong  sense  of  the  propriety  of  upholding  the  juris- 
diction which  has  been  twice  adjudged  by  the  court  of  chancery^ 
to  have  been  possessed  by  it,  and  on  the  unchallenged  exercise 
of  which  jurisdiction  large  numbers  of  depositors  have  doubt- 
less relied  with  confidence.  A  jurisdiction  thus  asserted  and 
acted  upon  with  such  consequences,  ought  not  to  be  now  denied 
unless  it  is  very  clear  that  it  was  erroneously  asserted. 

The  first  question,  then,  is  whether  the  order  of  December  12th, 
1877,  was  within  the  jurisdiction  of  the  court  of  chancery. 

As  we  have  seen,  the  jurisdiction  of  that  court  was  put  by  the 
learned  judge  who  signed  the  order,  on  the  right  of  the  court  of 
chancery  to  administer  trusts. 

When  the  proceeding  for  contempt  came  on  before  the  vice- 
chancellor,  this  question  of  jurisdiction  was  raised.  His  opinion 
is  reported  in  12  Stew.  Eq.  173.  His  view  was  that  the  assets  of 
a  savings  bank,  when  in  the  condition  shown  by  the  petition, 
were  held  in  trust  for  its  depositors.  He  held  that  it  was  a 
matter  of  no  importance  whether  the  trust  was  a  public  trust,  a 
quern  charitable  use,  or  a  private  trust,  for  the  jurisdiction  of  the 
court  over  every  trust  relation  was  complete,  and  its  adjudica- 
tion, whether  correct  or  erroneous,  was  conclusive  until  reversed^ 
As  to  the  presence  of  parties  sufficient  to  justify  the  order,  his 
view  was  that  it  was  impossible,  according  to  settled  rules  of 
procedure,  to  bring  any  other  party  before  the  court  than  those 
who  were  present,  and  that  jurisdiction  was  at  least  acquired 
over  the  managers,  whom  he  held  to  have  been  parties  to  the 
proceeding. 

In  the  argument  addressed  to  this  court,  the  counsel  of  re- 
spondents support  the  jurisdiction  of  the  court  of  chancery  solely 
upon  its  right  to  administer  trusts.  They  insist  that  the  relation- 
of  the  institution  to  its  depositors  was  one  of  trust,  either  a  pri- 
vate trust,  or  one  which  they  call  quasi  charitable  or  quasi 
public,  and  that  jurisdiction  was  capable  of  being  exercised  in 
this  proceeding,  at  least  so  as  to  be  binding  upon  the  managers 
of  the  association. 

I'he  questions  suggested  by  these  contentions  respecting  the 
relation  between  a  savings  bank  and  its  depositors  are  these,  viz.r 
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Whether  the  relation  in  all  cases  is  that  of  debtor  and  creditor, 
or  that  of  trustee  and  cestui  que  trust ;  whether  the  relation 
between  a  solvent  bank  and  its  depositors  differs  from  that 
between  an  insolvent  bank  and  its  depositors ;  and  what  is  the 
relation  in  the  condition  presented  by  this  petition.  In  Hannon 
V.  Williams,  7  Steiv.  Eq.  S5o,  Judge  Green  declared  in  this  court 
that  a  savings  bank  was  a  quasi  charitable  and  purely  benevo- 
lent institution,  and  that  the  depositors  occupied  to  the  corpora- 
tion a  double  relation — one,  resembling  that  of  stockholders  in 
other  corporations,  and  the  other,  that  of  creditors.  He  said : 
"  In  prosperity  they  are  the  stockholders,  among  whom  profits 
are  divided ;  in  case  of  insolvency,  they  are  the  creditors,  among 
whom  the  remaining  assets  are  to  be  distributed."  In  Chester 
V.  Halliard,  9  Stew.  Eq.  313,  Chief-Justice  Beasley,  in  his  opin- 
ion in  this  court,  declared  that  depositors  in  an  insolvent  savings 
bank,  who  sought  to  recover  from  directors  moneys  of  the  bank 
lost  by  their  negligence,  w*ere  but  creditors  of  the  corporation. 
In  WiUiams  v.  McKay,  13  Steio.  Eq.  189,  it  was  declared  in  this 
court  that  the  relation  of  managers  of  such  an  institution  to 
depositors  was  a  relation  of  trust,  so  that  the  statute  of  limita- 
tions would  not  run  with  respect  to  a  claim  by  depositors 
against  managers  for  losses  occasioned  by  their  mismanagement. 
Whether  these  cases  establish  the  doctrine  that  a  savings  bank 
is,  under  all  circumstances,  or  under  the  special  circumstances 
shown  in  the  petition  presented  in  the  proceeding  now  under 
discussion,  a  mere  trustee  for  its  depositors,  need  not,  in  my 
judgment,  be  determined. 

If  the  depositors  were  only  creditors,  and  if  their  relation  to 
the  institution  was  one  of  contract  only,  then  the  claim  of  juris- 
diction on  the  facts  shown  is  admittedly  erroneous. 

It  can  be  sustained,  if  at  all,  only  upon  the  ground  of  the  re- 
lation being  one  of  trust.  I  shall  assume  that  the  relation  is  of 
that  nature,  and  so  examine  the  question  of  jurisdiction. 

Many  definitions  may  be  found  in  the  books  declaring  what 
jurisdiction  is,  but  I  have  encountered  none  more  concise  and 
complete  than  that  given  by  Chief- Justice  Beasley  in  Munday  v. 
Vail,  5  Vr.  4^2,  where  he  declares  it  to  be  "  the  right  to  adjudi- 
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cate  concerning  the  subject-matter  in  a  given  case."  There  must 
be,  therefore,  a  subject-matter  presented,  which  is  within  the 
jurisdiction,  and  that  subject-matter  must  be  so  presented  in  the 
case  before  the  court  as  to  justify  action  thereon. 

Assuming,  then,  a  relation  of  trust,  it  was  suggested  below  that 
it  was  a  trust  of  a  public  nature,  by  which  I  understand,  a 
charity.  A  charity,  under  all  definitions  of  it,  arises  by  reason 
of  something  in  the  nature  of  a  gift  to  some  general  public  use,, 
and  in  general  to  be  applied  to  an  indefinite  class  or  number  of 
persons.  2  Perry  on  Trusts  §  697,  and  cases  in  note,  particularly 
the  opinion  of  Gray,  J.,  in  Jackson  v.  Phillips,  14-  Allen  593.  But 
here  is  no  gift  or  benefaction ;  there  are  no  beneficiaries ;  the 
deposits  are  of  the  money  of  the  depositors ;  they  are  deposited 
upon  defined  terms ;  and  those  interested  are  not  indefinite,  but 
known.  If  such  institutions  can  properly  be  called  charitable  oi 
benevolent  I  apprehend  the  terms  are  applied  not  in  the  legal 
sense,  but  as  expressive  of  that  kind  of  benevolence  which  aide 
others  by  enabling  them  to  aid  themselves,  as  these  institution? 
have  been  well  said  to  do  by  encouraging  habits  of  thrift,  and 
enabling  small  savings  to  be  put  to  use. 

This  trust,  moreover,  if  it  be  such,  was  to  be  administered 
according  to  fixed  and  defined  terms.  The  charter  and  the  by- 
laws made  thereunder  prescribe  accurately  on  what  terms  the 
deposits  are  to  be  taken,  invested  and  returned.  It  is  the  trust 
so  defined  that  the  institution  was  bound  to  administer. 

The  petition  did  not  represent  that  the  terms  of  the  trust  had 
been  violated,  or  the  trust  abused.  On  the  contrary,  it  showed 
that  the  trust  had  been  and  was  being  administered  according  to 
its  terms,  except  so  far  as  they  may  have  been  violated  by  the 
investments  which  had  depreciated.  "What  the  institution  com- 
plained of  was,  that  a  faithful  performance  of  the  terms  would 
result  in  injury,  and  it  asked  not  that  it  should  be  enjoined  from 
departing  from  those  terms,  but  that  it  should  be  authorized  and 
permitted  to  do  so  ;  in  other  words,  that  new  terms  should  be 
impressed  thereon  because  equitable  to  do  so  This  is  not  ad- 
ministering, but  creating  a  trust. 

If  it  be  suggested  that  insolvency,  in  the  case  of  siK-h  an  in- 
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stitution,  might  impress  on  the  assets  a  new  term  of  trust,  viz., 
for  equitable  distribution,  the  reply  is,  that  if  such  a  trust  would 
come  within  the  jurisdiction  of  a  court  of  equity,  without  statu- 
tory authority  (by  which  such  jurisdiction  has  generally  been 
conferred),  the  case  was  not  presented  because  insolvency  was  not 
shown. 

But  if  the  subject-matter  presented  by  the  petition  came  clearly 
within  the  jurisdiction  of  the  court,  I  am  unable  to  perceive  how 
it  could  be  exercised  in  this  case,  while  not  a  single  one  of  those 
whose  interests  as  cestuis  que  trustent  were  so  largely  affected,  was  a 
party  so  as  to  be  heard  on  the  subject.  It  is  true  that  the  order 
refrains  from  enjoining  depositors  from  demanding  their  deposits, 
as  the  petition  prayed,  but  if  it  had  any  value,  it  accomplished 
the  same  object  by  enjoining  the  institution  from  paying  any 
depositor,  although  he  should  demand  his  deposit  according  to 
the  terms  of  the  charter  and  by-laws.  I  conceive  a  fair  test  of 
the  validity  of  this  order  exists  in  this  restraining  clause.  For 
it  is  clear  that  it  would  not  have  protected  the  institution  from 
some  legal  proceeding  on  the  part  of  a  depositor  to  recover  his 
deposit  according  to  its  terms.  If  a  successful  prosecution  of 
such  a  proceeding  should  compel  the  officers  of  the  institution  to 
pay  such  deposit,  I  apprehend  that  no  proceeding  against  such 
an  officer  for  contempt  would  or  could  have  been  available. 

This  objection  is  not  obviated  even  by  a  successful  contention 
that  this  wa.s  a  charitable  trust.  Jurisdiction  to  proceed  upon 
such  trusts  in  a  summary  way  is  not  inherent  in  the  court  of 
chancery,  but  only  obtained  by  statute.  The  act  called  Sir 
Samuel  Romilly's  act,  being  5^  Geo.  III.  c.  101,  conferred 
such  jurisdiction  on  the  English  court  of  chancery,  and  it  was 
held,  under  that  act,  that  strict  conformity  to  the  procedure 
established  by  it,  and  the  presence  of  proper  parties  under  its 
terms,  was  requisite.  In  re  Dovenby  Hospital,  1  3Iyl.  &  Cr.  279  ; 
Wellbelovedv.  Jones,  1  Sim.  &  Stu.  Jfi  ;  Attorney- General  y.  Earl 
of  Stamford,  1  Phil.  737 ;  Ex  parte  Seagears,  1  Ves.  d-  B. 
496  ;  In  re  HaWs  Charity,  1^  Beav.  115  ;  Attorney- General  v. 
Green,  1  Jac.  &  W.  303.  However  broad  the  power  of  the 
court  of  chancery  over  such  trusts  in  this  state  may  be,  it  has 
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always  been  exercised  in  conformity  with  its  procedure  and  prac- 
tice in  other  cases.  Attwney- General  v.  Moore,  4-  C  E.  &r. 
503 ;  2  Perry  on  Trusts  376 ;  Hesketh  v.  Ilurpky,  9  Stew.  Eq. 
304.. 

Such  a  summary  proceeding  may  doubtless  be  authorized, 
and  the  act  of  1878  provides  for  such  a  proceeding. 

Legislation  of  this  character  clearly  indicates  the  previous 
absence  of  the  authority  thus  conferred. 

So  far  I  have  dealt  with  the  order  in  reference  to  its  general 
scope,  and  particularly  its  operation  on  the  invested  funds  of 
depositors,  who  were  such  on  December  12th,  1877.  Assuming 
those  funds  to  be  trust  funds,  my  conclusion  has  been  that  juris- 
diction to  make  the  order  in  those  respects  was,  upon  the  case 
before  the  court,  wanting. 

But  if  that  conclusion  should  be  deemed  erroneous,  it  will  not, 
in  my  judgment,  affect  the  case  before  us. 

The  disobedience  for  which  appellant  has  been  adjudged  in 
contempt  related  to  that  part  of  the  original  order  which  fixed 
and  prescribed  the  securities  in  which  future  deposits  with  the 
institution  should  be  invested.  What  should  be  done  with  future 
deposits  was  a  subject-matter  presented  by  the  petition.  With 
respect  to  that  subject-matter,  I  think  it  was  well  remarked  by 
the  vice-chancellor  that  no  other  parties  could  be  brought  before 
the  court  than  those  who  were  parties  to  the  petition.  No  other 
parties  existed. 

The  sole  ground  on  which  this  order  is  sought  to  be  sustained 
is  the  right  of  the  court  of  chancery  to  administer  trusts.  But 
with  respect  to  future  deposits,  there  was  neither  property  to  be 
held  in  trust  nor  persons  who  were  cestuis  que  trustent.  No 
trust  had  yet  come  into  existence.  No  relation  of  trust  had  yet 
been  created. 

Furthermore,  the  petitioner  was  an  incorporated  body,  with 
powers  derived  from  acts  of  the  legislature,  which  imposed  duties 
upon  it,  and  particularly,  in  terms  which  were  carefully  specified, 
enacted  in  what  securities  the  deposits  should  be  invested.  The 
power  and  duty  of  selection  within  the  range  of  the  securities 
mentioned,  was  devolved  on  the  managers  of  the  institution, 
and  on  no  other  persons. 
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Viewed  in  this  aspect,  the  order  which  limited  the  range  of 
securities  for  investment,  I  feel  constrained  to  say,  was  an  exer- 
cise of  a  power  not  accorded  to  any  court.  It  restrained  the 
power  which  had  been  granted  to  the  institution  by  the  legisla- 
tive authority.  It  relieved  its  managers  in  part  from  the  duty 
which  had  been  imposed  on  them  by  like  authority,  and  which 
was  thereby,  without  authority,  assumed  in  part  by  the  court. 
The  order,  in  its  practical  efiect,  amended  the  legislative  enact- 
ment. 

That  the  order  restrained  the  selection  within  the  range  of  se- 
curities fixed  by  the  acts  does  not  alter  its  eflfect,  for  it  plainly  re- 
lieved the  managers  from  some  part  of  the  duty  imposed  on  them, 
and  limited  the  power  granted  to  them.  That  the  securities  se- 
lected by  the  order  were  those  which  were  safest  and  best  under 
the  circumstances,  does  not  affect  this  question.  The  right  to  se- 
lect at  all  must  include  the  right  to  select  any,  though  less  worthy 
or  not  worthy  of  confidence.  If  the  order  had  directed  invest- 
ments in  securities  not  permitted  by  the  acts,  or  had  directed  de- 
posits not  to  be  invested,  would  any  one  pretend  that  it  would  have 
protected  the  officers  in  disobedience  of  the  law  ?  If  the  securities 
permitted  by  the  order  were  unobtainable,  or  not  obtainable  at 
prices  justifying  their  purchase,  could  it  be  even  plausibly  argued 
that  the  officers  would  be  justified  in  investing  at  a  loss,  or  in 
leaving  deposits  uninvested  ?  It  seems  to  me  that  these  ques- 
tions answer  themselves,  and  that  it  is  clear  that  neither  could  the 
managers  abdicate  their  position  of  power  and  duty  under  the 
charter,  nor  could  the  court  of  chancery  assume  it. 

In  the  aspect  of  this  order  which  directly  affects  the  case  be- 
fore us,  I  am  driven  to  the  opinion  that  the  court  had  no  scin- 
tilla of  power,  and  its  jurisdiction  being  wanting,  its  order,  at 
least  to  that  extent,  was  valueless  and  void. 

It  is  further  insisted  that  the  appellant  was  the  president  of 
the  institution,  and  made  the  affidavit  annexed  to  the  petition ; 
that  he  united  with  other  managers  in  presenting  the  petition, 
and  that  he  thereby  aided  in  convincing  the  court  that  it  had  the 
jurisdiction  which  he  now  challenges.     It  is  suggested  rather 
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than  argued,  that  he  ought  not  now  to  be  permitted  to  question 
the  doctrine  he  then  maintained. 

Appellant  has  presented  the  question  of  jurisdiction  to  this 
court.  We  are  not  called  on  to  decide  how  far  his  conduct  in 
now  raising  the  question  accords  with  honor,  but  we  are  bound 
to  consider  tlie  question  so  presented,  unless  there  is  some  legal 
ground  for  shutting  our  ears  to  his  claim.  I  am  unable  to  dis- 
cover any  ground  to  refuse  to  hear  this  objection,  which  will  not 
violate  the  well-settled  rule  that  consent  will  not  confer  jurisdic- 
tion. Where  the  subject-matter  is  within  the  court's  jurisdic- 
tion the  appeai'ance  and  submission  of  parties  may  justify  the 
assertion  of  the  jurisdiction,  and  prevent  their  afterward  ques- 
tioning it.  Tompkins  v.  Schomp,  16  Vr.  4^8 ;  Funck  v.  Smith, 
17  Vr.  JtSJf.  But  where  the  subject-matter  is  not  within  the 
jurisdiction,  neither  consent  nor  acquiescence  can  confer  the  re- 
quisite jurisdiction.  What  cannot  be  done  directly  cannot  be 
done  indirectly.  This  principle  has  always  been  maintained  in 
our  courts  with  rigor.  In  School  Trustees  v.  Stocker,  18  Vr.  116, 
the  supreme  court,  using  the  language  of  Mr.  Freeman  [Freeman 
on  Judg.  §  120),  declared  that  neither  the  acquiescence  of  the 
parties  nor  their  solicitations  can  authorize  any  court  to  deter- 
mine any  matter  over  which  the  law  has  not  authorized  it  to  act. 
In  State  v.  Conover,  2  Hal.  203,  a  prosecutor  in  certiorari  was 
permitted  to  question  the  jurisdiction  of  a  court  to  make  an 
order  to  appoint  freeholders  which  was  made  on  his  motion  and 
with  his  consent.  Chief- Justice  Kirkpatrick  was  of  opinion  that 
the  order  was  without  jurisdiction,  and  it  was  vacated.  The 
opinion  respecting  the  validity  of  the  order  has  been  since  over- 
ruled, but  the  point  for  which  the  case  is  here  cited  has  never 
been  criticised.  See,  also,  Greenway  v.  Dare,  1  Hal.  305  ;  Cot- 
'treU  ads.  Dm,  3  Gr.  3U;  Ryno  v.  Ryno,  12  C.  E.  Gr.  522. 

In  the  federal  courts,  where  jurisdiction  to  review  depends  on 
the  existence  of  certain  specified  facts,  it  is  held  that  where  the 
facts  do  not  appear,  jurisdiction  cannot  be  conferred  by  any  agree- 
ment of  parties  respecting  them.  Mordecai  v.  Lindsay,  19  How. 
199  ;  Montgomei'y  v.  Anderson,  21  How.  386  ;  Balkince  v.  For- 
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syth,  21  Haw.  389  ;  Merrill  v.  Petty,  16  Wall.  338.  lu  Dud- 
ley V.  MayheWy  3  N.  Y.  9,  a  bill  was  filed  to  restrain  an  infringe- 
ment of  a  patent-right,  and  the  defendant  stipulated  not  to  object 
to  the  jurisdiction.  Upon  the  bill  being  dismissed  and  an  appeal 
taken,  the  court  of  appeals  permitted  the  jurisdiction  to  be  ques- 
tioned, notwithstanding  the  assent  and  acquiescence. 

For  these  reasons  I  think  we  are  bound  to  hear  appellant's 
objection  to  the  jurisdiction,  and  since  I  conclude  that  jurisdic- 
tion to  make  the  original  order  was  wanting,  I  shall  vote  to  re- 
verse the  order  now  appealed  from. 

To  avoid  any  misapprehension,  it  is  proper  to  say  that  I  have 
not  considered  the  question  whether  the  court  below,  of  its  own 
motion,  and  to  vindicate  its  own  dignity,  could  have  punished 
appellant  for  the  violation  of  its  unreversed  order,  nor  whether, 
if  such  course  had  been  taken,  an  appeal  would  have  availed  ap- 
pellant. Nor  have  I  designed  to  express  any  opinion  on  pro- 
ceedings under  the  act  of  1878,  which  act,  it  may  be  suggested, 
might  have  been  resorted  to  by  this  institution  when  it  took  ef- 
fect only  a  few  months  after  the  proceeding  here  considered. 

Depue,  J. 

The  proceeding  for  contempt  is  of  two  kinds.  (1)  To  punish 
contemptuous  conduct  in  the  presence  of,  or  with  respect  to  the 
authority  or  dignity  of  the  com-t.  (2)  As  a  method  of  affording 
relief  inter  'partes.  The  first  is  a  proceeding  of  a  criminal 
nature,  instituted  by  the  court  of  its  own  motion — heard  by  it  in 
a  summary  manner — and  punishable  by  imprisonment  until  the 
contempt  be  purged,  or  by  a  fine  payable  to  the  state.  The 
second  is  set  on  foot  at  the  uistance  of  parties  aggrieved.  Such 
a  proceeding  is  remedial  in  its  nature,  and  the  relief  afforded  is 
by  imprisonment  until  the  party  adjudged  in  contempt  does 
justice  to  his  adversary.* 

*NoTE. — In  a  late  case,  People  v.  Oyer  and  Terminer,  decided  in  New  York 
court  of  appeals,  January  19th,  1886,  aud  reported  in  3  East.  Rep.  563, 1 
Cent.  Rep.  812,  Mr.  Justice  Finch  says :  "The  occasion  and  results  of  proceed- 
ings for  contempt  furnish  a  clear  and  well-dehned  liue  of  division,  separating 
them  into  two  classes,  which  have  become  somewhat  mingled  and  confused  by 
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An  adjudication  of  a  contempt  of  the  class  first  mentioned  is 
not  appealable  or  reviewable  upon  the  merits.  If  the  court, 
in  its  constitution,  lias  power  to  punish  for  contempt,  its  decision 
is  final  and  conclusive.  But  where  the  proceeding  is  taken  in 
the  name  of,  and  at  the  instance  of  parties,  the  adjudication  of  a 
contempt  is  appealable.  The  decisions  which  establish  this  dis- 
tinction are  cited  in  the  briefs  of  counsel,  and  are  accurately 
summarized  by  counsel  of  the  respondents  in  these  propositions : 

1.  Where  the  proceeding  for  contempt  is  remedial  in  its  nature, 
either  party  aggrieved  by  the  order  of  the  court  may  appeal. 

2.  AVhere  the  proceeding  for  contempt  is  remedial  in  its  nature 
and  also  involves  punitory  consequences,  the  party  aggrieved 
may  appeal.  3.  Where  the  proceeding  for  contempt  is  purely 
for  the  purpose  of  punishing  the  contemner,  no  appeal  therefrom 
lies  by  either  party. 

From  the  appealable  character  of  an  adjudication  of  contempt, 
it  will  necessarily  follow  that  the  validity  of  the  order  disobeyed 
is  brought  under  review ;  for  the  party  asking  for  this  process 
of  the  court  can  have  no  right  to  it,  unless  the  court  had 
authority  to  make  the  order  on  the  disobedience  of  which  the 
proceeding  is  founded.     £k  parte  Fisk,  113    U.  S.  713,  is  a 


L 


the  use  of  a  fixed,  but  ambiguous  nomenclature.  *  *  *  In  one  class  are 
grouped  cases,  whose  occasion  is  an  injury  or  wrong  done  to  a  party  who  is  a 
suitor  before  the  court,  and  has  established  a  claim  upon  its  protection,  and 
which  result  in  a  money  indemnity  to  the  litigant,  or  a  compulsoiy  act  or 
omission  enforced  for  his  benefit.  In  these  cases  the  authority  of  the  court  is 
indeed  vindicated,  but  it  is  after  a  manner  lent  to  the  suitor  for  his  safety, 
and  vindicated  for  his  sole  benefit.  The  authority  is  exerted  in  his  behalf  as 
a  private  individual,  and  the  fine  imposed  is  measured  by  his  loss,  and  goes  to 
him  as  indemnity  ;  and  imprisonment,  if  ordered,  is  awarded,  not  as  a  punish- 
ment, but  as  a  means  to  an  end,  and  that  end  the  benefit  of  the  suitor  in  some 
act  or  omission  compelled  which  are  essential  to  his  particular  rights  of  person 
or  of  property.  *  *  *  If  in  this  class  of  cases  there  exist  traces  of  a  vindi- 
cation of  public  authority,  they  are  but  faint  and  utterly  iost  in  the  character- 
istic, which  is  strongly  predominant,  of  protection  to  private  rights  imperiled 
or  indemnity  for  such  rights  defeated.  *  *  *  If  we  describe  this  first  class 
of  contempts  as  private  contempts,  because  their  occasion  and  result  is,  pri- 
marily and  in  the  main,  the  vindication  of  private  rights,  we  shall  avoid  con- 
fusion or  misapprehension.  The  second  class  of  contempts  are  those  whose 
cause  and  result  are  a  violation  of  the  rights  of  the  public  as  represented  by 
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weighty  precedent  in  point.  In  that  case  Fisk  was  a  party  to  a 
suit  commenced  in  a  state  court,  and  afterwards  removed  by  him 
to  the  circuit  court  of  the  United  States.  While  the  suit  was 
pending  in  the  state  court  an  order  was  made  that  Fisk  appear 
for  examination  before  trial.  After  the  case  had  been  removed 
to  the  federal  court  the  judge  of  that  court  made  an  order  that 
the  examination  of  Fisk  should  be  continued  before  a  master,  to 
whom  the  matter  had  been  referred.  Fisk  refused  to  be  sworn, 
and  declined  to  be  examined  under  the  latter  order,  and  there- 
upon the  circuit  judge  made  a  further  order  that  Fisk  personally 
attend  before  the  court  and  submit  to  an  examination.  Fisk 
appeared  before  the  court,  and,  stating  that  he  had  been  advised 
by  counsel  that  the  court  had  no  jurisdiction  to  require  him  to 
answer  in  this  manner,  refused  to  do  so.  For  this,  on  further 
proceedings,  he  was  held  to  be  in  contempt,  fined  $500,  and 
committed  to  the  custody  of  the  marshal  until  the  fine  should  be 
paid.  On  an  application  for  a  writ  of  habeas  corpus  to  be  re- 
lieved from  this  imprisonment,  the  supreme  court  of  the  United 
States  reviewed  the  proceedings  for  contempt,  and  decided  that 
the  circuit  court  had  no  power  to  make  an  order  to  compel  a 

their  constituted  legal  tribunals,  and  a  punishment  for  the  wrong  in  the  interest 
of  public  justice,  and  not  in  the  interest  of  an  individual  litigant.  In  these 
cases  if  a  fine  is  imposed,  its  maximum  is  limited  by  a  fixed  general  law,  and 
not  at  all  by  the  needs  of  individuals,  and  its  proceeds,  when  ooUected,  go  into 
the  public  treasury,  and  not  into  the  purse  of  an  individual  suitor.  The  fine 
rs  punishment  rather  than  indemnity,  and  if  imprisonment  is  added  it  is  in  the 
interest  of  public  justice  and  purely  as  a  penalty,  and  not  at  all  as  a  means  of 
securing  indemnity  to  an  individual.  Necessarily  these  contempts,  in  their 
origin  and  punishment,  partake  of  the  nature  of  crimes,  whicli  are  violations 
of  the  public  law  and  end  in  the  vindication  of  public  justice,  and  hence  are 
named  criminal  contempts.  *  *  *  We  have,  then,  two  distinct  classes — 
private  contempts  and  public  contempts.  Both  were  known  to  and  recognized 
by  the  common  law,  and  the  courts  were  held  to  possess  an  inherent  power  of 
punishing  by  process  of  contempt  any  disregard  of  their  authority,  both  for  the 
benefit  of  their  suitors  and  for  tiie  protection  of  their  own  order  and  dignity. 
Necessarily,  the  common  law  power  was  very  broad  and  vested  large  discretion 
in  the  courts.  These  became,  in  some  instances,  both  accuser  and  judge,  and 
this  was  especially  so  where  the  contempt  was  of  a  public  nature,  and  no  pri- 
vate person  stood  as  complainant  and  sufferer." 
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party  to  submit  to  an  examination  before  trial,  and  therefore  no 
power  to  punish  the  party  for  his  refusal  to  do  so. 

In  delivering  the  opinion  of  the  court,  Mr,  Justice  Miller  said 
that  "  whenever  a  court  of  the  United  States  undertakes  by  its 
process  of  contempt  to  punish  a  man  for  refusing  to  comply  with 
an  order  which  that  court  had  no  authority  to  make,  the  order 
itself,  being  without  jurisdiction,  is  void,  and  the  order  punishing 
for  the  contempt  is  equally  void."  And  after  discussing  the 
powers  of  the  circuit  court,  and  reaching  the  conclusion  that  the 
court  had  not  the  power  to  make  such  orders,  the  learned  justice 
adds :  "  The  circuit  court  was,  therefore,  without  authority  to  make 
the  orders  for  the  examination  of  the  petitioner  in  this  case,  and 
equally  without  authority  to  enforce  these  orders  by  process  for 
contempt,"  It  will  be  observed  that  in  the  case  cited  the  order 
in  question  was  an  order  for  the  benefit  of  the  plaintiff  in  the 
original  suit,  to  give  him  the  advantage  of  an  examination  of  his 
adversary  before  trial ;  and  that  it  was  made  in  a  suit  to  which 
Fisk  was  regularly  a  party,  and  that  the  power  of  the  court  to 
make  the  order  was  decided  on  an  application  for  a  writ  of  ha- 
beas corpus  to  inquire  into  the  cause  of  the  petitioner's  restraint 
in  his  liberty — a  proceeding  which  called  the  order  of  the  court 
in  question  collaterally. 

In  New  Orleans  v.  Steamship  Company,  SO  Wall.  387,  the  ap- 
peal brought  up  an  order  punishing  a  party  for  contemptuous 
conduct  towards  the  court — a  punishment  imposed  for  the  vindi- 
cation of  the  dignity  of  the  court.  A  bill  had  been  filed  in  the 
United  States  circuit  court  by  the  steamship  company  against  the 
city  of  New  Orleans,  to  enjoin  the  city  from  interfering  with  cer- 
tain premises  in  which  the  company  claimed  a  leasehold  interest. 
Pending  this  litigation  the  mayor  applied  for  and  obtained  an 
injunction  out  of  a  state  court  restraining  the  company  from  re- 
building an  inclosurc  on  the  premises,  which  had  been  destroyed. 
The  circuit  judge,  regarding  the  application  to  the  state  court  as 
to  anything  within  the  scope  of  the  litigation  already  pending 
before  him  as  disrespectful  to  his  court,  proceeded  against  the 
mayor  as  for  ccntempt,  and  imposed  a  fine  of  ^300.  The  su- 
preme court  of  the  United  States,  on  an  appeal,  held  that  it  had 
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not  the  power  to  review  the  order  of  the  circuit  court  adjudging 
a  contempt,  made  for  the  purpose  of  vindicating  the  dignity  of 
the  court,  and  punishing  an  offender  for  disrespectful  conduct 
towards  the  court. 

These  two  cases  cited  from  the  federal  courts  illustrate  the 
distinction  between  proceedings  for  contempt  taken  by  the  court 
itself  for  the  punishment  of  persons  guilty  of  contemptuous 
conduct  derogatory  to  the  dignity  of  the  court,  and  the  same 
proceedings  when  instituted  at  the  instance  of  third  persons  for 
the  disregard  of  orders  of  the  court  made  for  their  benefit.  In 
proceedings  of  the  first  class,  the  adjudication  of  the  court  is 
conclusive,  and  the  order  is  not  appealable.  In  such  cases,  as 
was  said  by  Mr.  Justice  Patteson,  if  the  court  adjudicating  the 
contempt  has  the  power  of  committing  for  contempt,  that  adjudi- 
cation cannot  be  reviewed ;  and  if  there  be  no  objection  to  the 
form  or  manner  of  the  warrant,  the  commitment  under  it  can- 
not be  interfered  with.  In  re  Crawford,  13  Jur.  955-958. 
In  proceedings  of  the  second  class,  an  appeal  will  lie,  and  the 
validity  of  the  order  adjudging  the  contempt  will  depend  upon 
the  validity  of  the  original  order,  on  the  disobedience  of  which 
the  contempt  was  adjudged. 

If  the  case  brought  up  was  capable  of  being  treated  as  the 
action  of  the  chancellor,  taken  with  a  view  simply  of  vindicating 
the  dignity  of  his  court,  I  would  vote  to  dismiss  this  appeal. 
But  the  record  sent  up  does  not  admit  of  that  construction. 
The  proceeding,  by  this  record,  appears  to  have  been  instituted 
by  certain  parties  who  became  depositors  after  the  chancellor's 
orders  were  made.  It  was  instituted  by  a  petition  by  these 
depositors,  setting  out  the  orders  of  the  chancellor  for  the  in- 
vestment of  the  funds  of  the  institution  received  on  deposit  after 
a  certain  date,  and  that  the  managers  of  the  institution  made 
investments  of  funds  received  after  that  date  in  a  manner  and 
upon  securities  in  disregard  of  these  orders,  and  that  in  conse- 
quence of  the  loss  sustained  thereby,  the  institution  became 
insolvent,  and  praying  that  the  court  would  inquire  into  the 
conduct  of  the  managers  so  far  as  the  same  related  to  acts  done 
in  violation  of  the  said  orders ;  and  that  if  the  same  were  dis- 
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obeyed,  the  said  managers,  or  any  of  them,  found  to  have  dis- 
obeyed said  orders,  be  adjudged  to  be  in  contempt,  and  punished 
accordingly.  To  this  petition  answers  were  filed  by  the  managers, 
as  in  an  ordinary  chancery  suit.  Testimony  was  taken  in 
another  state  by  commission,  under  section  38  of  the  act  con- 
cerning evidence  (Rev.  p.  38 Jf),  as  if  the  suit  was  one  of  ordinary 
equity  cognizance.  In  his  opinion  on  the  application  for  a 
commission  to  take  these  depositions,  the  vice-chancellor  ex- 
pressly repudiated  the  idea  that  he  was  proceeding  under  the 
gwasi  criminal  jurisdiction  inherent  in  every  court  having  power 
to  punish  for  contempt,  to  which  the  power  to  punish  for  con- 
tempt is  uniformly  referred,  and  the  commission  was  awarded 
that  both  parties  might  have  full  use  of  all  means  at  the 
command  of  the  court  for  the  discovery  of  the  truth.  JJna  v. 
Dodd,  11  8teiv.  Eq.  4-60.  The  decree  is  entitled  inter  partes. 
It  recites  the  filing  and  the  substance  of  the  petition ;  that  testi- 
mony was  taken  as  well  on  behalf  of  said  petitioners  as  on 
behalf  of  said  managers ;  that  the  court,  having  heard  and 
considered  the  pleadings  and  proofs,  and  the  arguments  of  the 
counsel  of  the  petitioners  and  of  all  the  managers,  it  was,  on 
motion  of  the  counsel  of  the  petitioners,  adjudged  that  the  appel- 
lant had  violated  the  said  orders  of  the  court,  and  that  in  so 
doing  he  was  guilty  of  contempt ;  and  it  was  ordered  that  he 
appear  for  judgment  on  a  certain  day,  and  that  the  petition  be 
dismissed  as  against  the  other  managers,  without  costs.  No- 
wi^^ere  in  the  record  does  it  appear  that  the  chancellor  was  the 
actor,  as  the  court  always  is,  in  proceedings  to  vindicate  its  own 
dignity.  None  of  the  forms  of  procedure — an  attachment, 
interrogatories  served,  answers  filed,  in  which  the  party  may  have 
opportunity  to  purge  the  contempt,  reference  to  a  master  to  report 
whether  the  examination  is  full  and  satisfactory  or  not  (Dick. 
Ch.  Pr.  134-  «^icZ  notes) — was  observed  in  this  case;  for  to 
justify  punishment  for  contempt,  it  must  appear  that  the  dis- 
obedience was  of  such  a  nature  as  to  indicate  a  design  to  contemn 
the  authority  of  the  court — an  intention  to  disregard  its  process 
and  authority.     State  v.  Trumbull,  1  South.  139.  Ufi  ;  Fraas  v. 
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Barlement,  10  C.  E.  Gr.  84.-86 ;  Parrot  v.  Quernan,  Stew.  Dig, 
164-  §  35. 

Throughout  the  whole  proceeding  the  vice-chancellor  treated 
the  controversy  as  a  matter  inter  partes  as  between  the  peti- 
tioners on  the  one  side  and  the  managers  on  the  other  side,  and 
in  the  opinion  sent  up  with  this  appeal  he  regarded  the  validity 
of  these  orders  and  their  binding  force  as  against  the  managers 
as  the  substratum  of  his  judgment.  On  the  case  presented  by 
this  record  I  agree  that  the  order  adjudging  the  contempt  is  ap- 
pealable, and  that  the  validity  of  the  orders  for  the  disobedience 
of  which  the  contempt  was  adjudged  is  drawn  in  question. 

With  respect  to  the  invalidity  of  these  orders,  on  jurisdictional 
grounds,  I  agree  with  the  opinion  of  Mr.  Justice  Magie.  The 
relation  of  a  savings  bank  to  its  depositiors  is  a  trust  defined  by 
its  act  of  incorporation.  By  its  charter  the  legislature  established 
this  institution,  and  by  the  charter  and  supplements  prescribed 
the  range  of  the  investments  in  which  the  managers  might,  in 
their  discretion,  invest  its  funds.  The  charter  also  prescribed 
that  the  managers  should  regulate  the  rate  of  interest  to  be  al- 
lowed to  depositors,  so  that  the  depositors  should  receive  a  rat- 
able proportion  of  the  profits,  as  near  as  might  be,  after  deducting 
all  necessary  expenses,  and  a  reasonable  surplus  or  contingent 
fund,  and  each  depositor  was  to  be  repaid  his  deposit  at  such 
times  and  with  such  interest  and  under  such  regulations  as  the 
board  of  managers  should  from  time  to  time  prescribe.  By 
these  legislative  prescriptions  every  depositor  was  entitled  to 
share  equally  in  the  profits  that  might  be  realized  by  the  institu- 
tion while  his  money  remained  on  deposit,  so  long  as  the  insti- 
tution continued  to  transact  business,  without  regard  to  the  time 
when  he  became  a  depositor,  and  to  withdraw  his  deposit  subject 
only  to  such  regulations  as  the  board  of  managers  might  adopt 
with  reference  to  all  deposits.  With  respect  to  the  management 
of  the  institution,  the  investment  of  its  funds,  participation  in 
the  profits  made  by  the  institution,  and  the  withdrawal  of  de- 
posits, the  charter  placed  all  depositors,  without  any  distinctions, 
on  an  equality.  The  orders  in  question  undeniably  changed  the 
constitution  and  terms  of  the  trust  as  established  by  the  legisla- 
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ture.  These  orders  prescribed  the  investments  in  which  moneys 
deposited  thereafter  should  be  invested,  and  limited  the  range  of 
the  investments  contemplated  by  the  legislature,  forbade  the  re- 
payment of  the  moneys  of  prior  depositors,  except  under  the 
chancellor's  orders,  and  directed  that  all  moneys  deposited  there- 
after should  be  treated  as  special  deposits  and  invested  in  a  desig- 
nated manner;  that  separate  accounts  thereof  should  be  kept,  and 
that  the  actual  interest  received  thereon,  after  deducting  necessary 
expenses  and  taxes,  should  be  paid  as  dividends  upon  such  special 
deposits,  excluding  former  depositors  whose  moneys  were  re- 
tained in  the  institution  from  participation  in  the  profits  realized 
from  such  investments.  These  orders  wrought  a  radical  change 
in  the  charter  of  the  institution.  Such  a  change  in  the  constitu- 
tion and  terms  of  the  trust  the  court  had  not  the  power  to  make 
in  virtue  of  its  general  jurisdiction  over  trusts.  A  power  ade- 
quate to  that  end  could  be  derived  only  from  legislative  authority, 
from  some  statute  conferring  additional  powers  upon  the  court 
of  chancery ;  and  there  was  not,  when  these  orders  were  made,  any 
statute  by  which  such  powers  were  granted. 

However  beneficial  these  orders  may  have  been  in  the  em- 
barrassed condition  of  the  institution  at  the  time  they  were 
made,  when  they  are  brought  under  judicial  cognizance  we  have 
no  discretion  but  to  inquire  into  the  power  of  the  court  to  make 
them,  and  to  solve  the  problem  of  their  validity  or  invalidity 
according  to  the  result  of  that  inquiry. 

Nor  did  these  orders  acquire  validity  in  the  fact  that  they 
were  made  in  the  form  of  a  judicial  proceeding.  They  were 
made  on  a  summary  application,  and  without  the  necessary 
parties  to  justify  a  judicial  proceeding.  The  theory  that  the 
managers  before  the  court  making  the  application  in  the  name 
of  the  institution,  and  the  managers  consenting  to  it,  was  such  an 
appearance  as  to  make  that  proceeding  a  suit  with  adverse  parties, 
is  too  unsubstantial  to  sustain  the  conclusiveness  of  a  judgment 
or  decree.  On  that  theory  any  trustee  might  come  into  court 
under  the  pretext  of  obtaining  directions  in  the  execution  of  his 
trust,  and  have  the  trust  moulded,  perhaps  changed,  without 
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the  cestuis  que  trust  having  opportunity  to  be  heard,  or  right 
to  appeal.  In  England,  under  acts  of  parliament  which  gave 
to  the  English  chancellor  extensive  discretionary  powers  over 
charitable  trusts,  to  be  exercised  in  a  summary  manner — a  power 
which  is  wanting  in  this  instance — the  courts  hold  that  there  is 
no  power  in  the  court  to  alter  the  constitution  of  a  charity — that 
in  proceeding  under  a  statute  of  that  kind  the  application  is  not 
to  be  heard  ex  parte — that  opportunity  is  to  be  afiorded  to  per- 
sons whose  rights  may  be  affected  by  an  order  made  in  the 
premises,  to  be  heard  either  by  the  attorney-general  or  by  some 
one  who,  in  fact  or  in  law,  may  be  considered  as  their  repre- 
sentative, on  whom  notice  of  hearing  is  required  to  be  served — 
and  that  an  order  not  in  conformity  with  the  statute,  or  made 
without  the  presence  of  proper  parties,  is  a  nullity.  S  Dan.  Ch. 
Pr.  1533-1567  ;  Ex  parte  Bolton  School,  2  Bro.  C.  C.  662  ;  Ex 
parte  Seagears,  1  Ves.  &  B.  4-^6  ;  Ex  parte  Rees,  3  Id.  10-12  ; 
Attorney-General  v.  Green,  1  Jac.  &  W.  303,  305,  307;  Hall's 
Oharity,  14-  Beav.  115-120,  note ;  Wellbeloved  v.  Jones,!  Sim.  & 
Stu.  Ifi. 

With  regard  to  jurisdiction  by  consent,  that  subject  has  been 
disposed  of  by  Mr.  Justice  Magie  in  his  opinion.  I  need  add 
nothing.  An  essential  quality  of  estoppels  by  the  record  is  that 
they  shall  be  mutual ;  and  where  a  suit  is  so  imperfect  that  there 
can  be  no  mutuality,  the  judgment  or  decree  in  it  is  binding  on 
no  one.  1  Smith's  Lead.  Cas.  {8th  ed.)  1108 ;  Briscoe  v.  Steph- 
ens, 2  Bing.  213. 

If  the  investments  complained  of  were  made  in  violation  of 
the  act  of  1878  (P.  L.  of  1878  p.  393),  as  modified  by  the  act 
of  1881  (P.  L.  of  1881  p.  286),  or  funds  of  the  institution  were 
lost  by  the  mismanagement  of  the  managers,  the  remedy  is  by  a 
suit  in  the  name  of  the  receiver,  and  not  by  individual  depositors. 

For  the  reasons  I  have  assigned,  I  concur  in  the  judgment  of 
reversal. 

Justices  Reed  and  Van  Syckel  concurred  in  this  opinion. 

Fcr  dismissal — Dixon — 1. 
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For  affirmance — Clement — 1. 

For  reversal — ^The  Chief- Justice,  Depue,  Magie,  Reed, 
Yan  Syckel,  Brown,  Cole,  Pateeson — 8. 


RiALTO  O.  Arnold,  administrator  of  Wright  Robins, 

deceased,  et  al.,  appellants, 

Theodore  R.  Robins  et  al.,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  who  filed  the  fol- 
lowing opinion : 

The  bill  is  filed  by  two  of  the  children  of  the  late  Amos  Robins 
to  substantiate  their  claim  to  certain  land  in  Raritan  township, 
Middlesex  county,  of  which  Wright  Robins,  deceased,  died  seized, 
and  which  they  claim  was  bought  by  him  with  money  of  theirs 
in  his  hands  as  their  trustee.  He  died  insolvent,  March  10th, 
1882.  Their  right  to  the  trust-fund  arose  under  the  will  of 
John  Robins,  deceased,  who  died  in  1864,  and  by  the  will,  among 
other  bequests,  gave  one-ninth  of  the  residue  of  his  estate  to  his 
executors  in  trust,  to  invest  it  and  apply  the  interest  and  income 
thereof  to  the  use  of  his  niece,  Maria  Robins,  for  her  life,  and 
on  her  death  to  divide  and  pay  over  the  principal  and  all  unap- 
propriated income  thereof  to  his  then  living  nephews  and  nieces  ; 
the  issue  of  any  deceased  nephew  or  niece  to  take  by  substitution 
the  share  of  the  deceased  parent.  There  was  a  like  bequest  of 
another  ninth  to  Caroline  McClure,  with  like  limitation  over. 
The  executors  who  proved  the  will  were  George  W.  Robins  and 
Wright  Robins.  The  latter  survived  the  former,  who  had  the 
Maria  Robins  and  Caroline  McClure  trust-funds  in  his  hands  up 
to  the  time  of  his  death.     Wright  Robins  received  them  from  the 
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executors  of  George  W.  Robins,  October  12th,  1868.  The  shares 
which  so  came  to  the  hands  of  Wright  Robins  amounted  together 
to  about  $340,000.  Maria  Robins  died  in  1871.  Amos  Robins 
(father  of  the  complainants),  one  of  the  testator's  nephews,  died 
June  27th,  1871,  before  her  decease.  Two  of  the  children  of 
Amos  Robins  received  their  shares  of  the  principal  of  the  Maria 
Robins  fund  from  Wright  Robins,  but  the  complainants,  the 
other  two  children,  who  were  minors,  did  not  receive  theirs.  He 
retained  them  in  his  hands,  claiming  a  right  to  do  so  because  the 
complainants  were  minors.  The  complainants  allege  that  he  in- 
vested the  money  ($17,750)  in  land  in  Raritan  township,  in 
Middlesex  county,  and  this  suit  is  brought  against  his  adminis- 
trator cum  testamento  annexo,  and  his  widow  and  children,  to  es- 
tablish that  claim.  On  the  15th  of  December,  1875,  Wright 
Robins  gave  to  the  mother  of  the  complainants  as  their  guardian 
his  two  promissory  notes  for  $8,877.79,  payable  on  demand,  with 
interest,  and  at  the  same  time  gave  to  her  a  statement  in  writing 
in  reference  to  each  note,  that  the  note  was  given  for  money  then 
in  his  hands  belonging  to  her  ward  named  therein.  The  notes 
were  given  to  her  on  her  requesting  him  to  give  her  some  paper 
showing  that  he  held  the  money  in  trust  for  her  children,  and 
they  were  given  merely  as  memoranda  accordingly.  He  paid 
the  interest  on  the  money  up  to  December  15th,  1879,  but  he 
did  not  pay  the  six  months'  interest  due  then  until  some  time 
after  it  became  due.  Mrs.  Robins  sent  him  several  written  notices 
to  pay  that  interest,  but  he  paid  no  attention  to  any  of  them. 
She  finally  told  him  that  unless  he  responded  to  her  communi- 
cations she  would  try  to  collect  the  money.  He  then  came  to 
her  house  and  said  he  had  come  to  have  the  matter  settled 
up.  He  ref»uested  her  to  bring  the  memoranda.  She  under- 
stood him  to  mean  that  he  was  going  to  pay  the  money,  both 
principal  and  interest.  She  brought  the  papers  and  laid  them 
upon  the  table  in  the  room.  He  then  produced  the  checks  for 
the  interest,  and  taking  up  the  memoranda  tore  them  in  pieces 
and  put  them  into  his  pocket,  and  told  her  to  go  and  see  her 
lawyer  and  tell  him  that  he  was  trustee,  and  had  Vanderbilt  to 
back  him.     William  R.  Robins  testifies  that  Wright  Robins,  in 
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a  conversation  which  he  had  with  him  referring  to  that  transac- 
tion, complained  that  Mrs.  Robins  had  written  to  him  threaten- 
ing that  if  he  did  not  pay  the  interest  she  would  take  legal  ad- 
vice and  try  to  collect  the  principal  and  interest  of  the  fund.  He 
said  she  had  no  right  to  do  that ;  that  he  held  the  money  as  trus- 
tee, and  that  the  complainants'  shares  were  entirely  safe.  The 
witness  says  he  asked  Mr.  Robins  where  the  money  was  and 
what  he  had  done  with  it,  and  the  latter  said  that  he  had  bought 
the  Jones  place  with  that  money,  and  (the  witness  thinks)  some 
two  or  three  acres  opposite,  and  some  lots  which  he  had  bought 
at  the  Jones  sale  near  the  Robin  vale  depot.  He  says  Mr.  Robins 
also  said  that  he  did  not  know  that  he  was  bound  to  pay  interest 
for  the  money,  but  he  supposed  he  would  be  responsible  for  the 
rent  of  the  house. 

This  conversation  took  place  in  the  spring  of  1880.  A  week 
or  ten  days  afterward,  the  witness  had  another  conversation  with 
him,  on  an  occasion  when  an  agent  of  the  Safe  Deposit  Company 
of  New  York  came  to  collect  rent  for  the  safe  which  Mr.  Robin& 
had  kept  there.  Mr.  Robins  said  he  had  no  use  for  a  safe 
anyhow,  that  he  had  nothing  to  put  into  it.  The  witness  said, 
"  There  are  the  trust-funds  belonging  to  Doriy  and  Maggie " 
(the  complainants),  and  Mr.  Robins  replied,  "  You  know  I  told 
you  they  were  in  the  Jones  place,  two  acres  opposite,  and  the 
lots  near  the  Robinvale  depot."  The  witness  then  said,  "  There 
are  the  trust-funds  of  Mrs.  McClure,  which  you  hold  also,"  and 
Mr.  Robins  replied  that  they  were  all  safe,  that  they  were  in  the 
twenty  acres  he  bought  of  Mr.  Benner,  a  part  of  grandfather 
Ross's  estate,  and  also  the  place  where  he,  Robins,  then  lived, 
and  a  little  cottage  down  in  the  village  of  Metuchen.  The 
wit«oess  said,  "How  can  that  be,  since  you  bought  this  place 
[the  place  where  he  lived]  before  the  trust-fund  was  created  ?  " 
Mr.  Robins  replied  that  that  was  all  right ;  that  he  had  spent 
the  money  in  improving  the  place  and  in  building  the  new  depot : 
that  the  property  would  rise  in  value ;  and  that  none  of  those 
who  were  interested  in  the  fund  would  ever  suffer  any  loss. 
The  witness  further  says  that  Mr.  Robins  said  "  he  took  the 
money"  out  of  the  McClure  fund  to  build  the  Robinvale  depot, 
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and  that  the  depot  had  cost  him  between  $18,000  and  $20,000. 
He  also  testifies  that  a  considerable  length  of  time  afterward  he 
had  another  conversation  with  Mr.  Robins  in  reference  to  a 
mortgage  of  $12,000,  which  the  latter  gave  about  eighteen 
months  or  two  years  before  he  died  (he  died  in  March,  1882) 
on  some  of  his  real  property.  This  conversation,  he  says,  took 
place  about  the  middle  of  the  December  next  succeeding  the 
date  of  the  mortgage.  He  says  he  asked  Mr.  Robins  why  he 
had  mortgaged  the  property  where  he  lived,  and  why  he  had 
not  mortgaged  instead  of  that  the  part  of  his  property  where  the 
little  cottage  is,  and  the  twenty-acre  lot,  since  if  he  had  done  so 
he  would  have  had  his  home  free  from  mortgage ;  and  Mr. 
Robins  gave  as  his  reason  for  not  mortgaging  that  part  of  his 
property  that  he  considered  that  as  belonging  to  the  trust-fund, 
and  added  that  it  was  his  intention  to  cut  streets  through  it  and 
to  cut  it  up  into  building  lots,  and  he  said  that  by  that  mean.= 
he  would  be  able  to  get  back  the  trust-fund  that  he  had  used, 
and  in  time  would  be  able  to  get  back  all  the  money  he  had 
used,  and  "  the  heirs  "  would  not  lose  anything.  The  McClure 
fund  is  not  involved  in  this  suit,  but  the  testimony  just  quoted 
in  reference  to  it  is  important  as  showing  how  Mr.  Robins  dealt 
with  the  trust-moneys  in  his  hands,  and  that  in  saying  that 
those  funds  were  in  the  properties  to  which  he  referred,  he 
meant  that  he  had  invested  them  there,  and  not  merely  that 
there  was  value  enough  in  them  alone  as  part  of  his  individual 
property  to  secure  those  entitled  to  the  funds  against  loss  from  his 
misappropriation  thereof.  He  said  he  had  spent  the  money  of 
the  McClure  fund  in  "  improving  the  place  and  new  depot,'' 
that  he  "  took  the  money  out  of  the  McClure  fund  to  build  the 
Robin  vale  depot,"  which  had  cost  him  between  $18,000  and 
$20,000.  Speaking  with  reference  to  the  money  belonging  to 
the  complainants,  he  said  he  had  bought  the  Jones  place  with  it, 
and  some  two  or  three  acres  opposite,  and  some  lots  near  the 
Robinvale  depot,  which  he  had  bought  at  the  Jones  sale.  He 
also  said  he  supposed  he  would  be  responsible  to  the  complain- 
ants for  the  rent  of  the  house,  meaning  the  house  on  what  he 
called  the  Jones  property.     It  is  worthy  of  note  that  the  decla- 
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ration  as  to  the  investment  of  the  complainants'  money  in  the 
land  was  made  two  years  before  Mr.  Robins's  death.  It  is  urged, 
on  the  part  of  the  defendants,  that  he  was  then  not  only  solvent, 
but  possessed  of  considerable  wealth.  If  this  was  so  in  fact,  it 
would  give  additional  force  to  the  declaration,  inasmuch  as  in 
that  case  he  would  have  had  no  reason  at  the  time  for  making 
any  false  representation  on  the  subject. 

It  appears  from  the  evidence  that  in  October,  1873,  he  trans- 
ferred government  securities  of  the  trust-funds  in  his  hands  to 
the  amount  of  $50,000.  On  the  same  day  (October  18th)  on 
which  the  transfer  was  made,  |7,500  of  government  securities 
were  issued  to  him  individually.  If  they  were  part  of  the 
$50,000,  $42,500  remains  unaccounted  for.  He  also  transferred 
of  the  trust-funds,  on  the  2d  of  January,  1874,  $10,000,  and  the 
like  amount  August  20th,  1874,  which,  with  the  $42,500,  are 
not  accounted  for,  and  are  not  traceable,  except  as  it  appears, 
according  to  his  own  statements,  that  he  made  the  before-men- 
tioned investments  of  the  trust-money  in  lands.  And  here  it 
may  be  remarked  that  he  appears  to  have  transferred  to  himself 
individually,  between  January  2d,  1874,  and  the  16th  of  July, 
1879,  government  securities,  held  by  him  as  trustee,  to  the 
amount  of  $145,000,  of  which  $120,000  appears  to  have  been 
re-issued  to  him  individiially,  and  the  remainder,  $25,000,  can- 
not be  traced.  And  he  disposed  of  all  the  government  securi- 
ties issued  to  him  individually  (they  amounted  to  $127,500)  by 
the  13th  of  March,  1880,  two  years  before  he  died.  The  evi- 
dence of  his  statements  that  he  had  invested  the  complainants' 
money  in  the  "  Jones  place,  two  acres  opposite  and  the  lots  near 
the  Robinvale  depot,"  is  clear  and  positive,  and  is,  in  no  wise, 
contradicted  or  impugned.  Those  lands  are  property  (about  five 
and  a  half  acres)  conveyed  by  David  J.  Ely  to  Wright  Robins 
by  deed  dated  July  1st,  1873,  and  property  conveyed  by  Laura 
E.  Jones  to  him  by  three  deeds,  two  of  which  are  dated  June 
13th,  1874,  and  the  other  July  6th,  1874.  Part  of  the  con- 
sideration (which  was  $20,000)  of  the  conveyance  of  the  first- 
mentioned  property  was  the  conveyance  by  Robins  to  Ely 
of  land  known  as  th?  Himrod  property,  bought  by  Robins  of 
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Himi'od  in  1869.  The  rest  of  the  consideration  was  $5,000  in 
cash.  This  sum  must  be  held  to  have  been  paid  with  the  com- 
plainants' money.  The  complainants  insist  that  they  are  entitled 
to  claim  the  sum  of  $1,500  also,  as  having  been  paid  out  of  their 
trust-money  by  Robins  upon  the  Himrod  property  (which  he 
was  to  convey  to  Ely  free  of  encumbrance)  in  discharging  a 
mortgage  thereon.  It  appears  that  Robins  told  Mr.  Van  Dyck, 
the  attorney  whom  he  sent  to  the  holder  of  the  mortgage  to  ob- 
tain the  discharge,  to  say  to  the  latter  that  he  had  paid  the 
amount  of  the  mortgage,  and  gave  him  his  affidavit  to  that 
effect ;  but  it  does  not  appear  with  or  out  of  what  money  the 
mortgage  was  paid  off.  The  $5,000  cash  paid  on  account  of  the 
consideration  of  the  Ely  property  will,  with  the  interest  thereon 
and  the  costs  of  this  suit,  be  charged  upon  that  property,  and 
the  properties  conveyed  to  Mr.  Robins  by  Laura  Jones  will  be 
decreed  to  belong  to  the  complainants. 

Mr.  J.  Henry  Stone,  for  appellants. 

Mr.  Charles  T.  Cowenhoven,  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by 
the  chancellor  in  the  foregoing  opinion. 


The  City  of  Camden,  appellant, 

V. 

Timothy  P.  Newell,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  reported  in  Camden  v.  Newell,  13  Stew.  Eq.  ^99. 

Mr.  J.  W.  Morgan  and  Mr.  D.  J.  Pancoast,  for  appellant. 
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The  history  of  this  cause  here  in  this  court  for  adjudication  is 
as  follows : 

On  the  4th  day  of  October,  1884,  the  complainant  filed  his 
bill  of  complaint  in  the  court  of  chancery,  alleging  that  he  be- 
came the  owner  of  premises  401  North  Fourth  street,  in  the  city 
of  Camden,  by  a  sheriff's  deed  made  in  a  certain  foreclosure 
suit,  in  which  the  city  of  Camden  was  made  a  party,  in  respect 
to  the  taxes  of  1881  assessed  against  the  premises,  which  were 
discharged  by  a  decree  in  that  suit,  and  that  the  city  was  pro- 
ceeding to  enforce  the  payment  of  these  taxes  by  a  sale  of  the 
premises,  notwithstanding  their  discharge,  and  praying  for  an 
injunction  to  restrain  the  city  from  further  steps  towards  their 
enforcement. 

The  city  of  Camden  duly  answered  the  bill,  "denying  that 
the  taxes  for  the  year  1881  were  barred,  satisfied  or  in  any  way 
discharged  or  affected  by  the  proceedings  or  decree  of  sale  in  the 
said  cause."  And  averring  "that  in  the  yeai  1881  the  said  sum 
of  $106.80  was  duly  assessed  against  the  said  premises  for 
municipal,  county  and  state  taxes,  which,  at  the  time  of  said 
assessment,  became  a  first  lien  on  the  said  premises  for  the  period 
of  five  years,  under  and  by  virtue  of  the  charter  of  the  city  of 
Camden,  and  the  public  laws  of  the  state  relating  to  municipal 
taxation ;  and  that  the  said  taxes  have  never  been  paid,  satisfied 
or  discharged,  and  are  at  the  present  time  a  valid  and  subsisting 
first  lien  upon  the  said  premises,  enforceable  by  law." 

The  case  was  heard  upon  bill  and  answer  without  any  proofs 
excepting  the  records  of  the  foreclosure  suit  referred  to  in  the 
complainants'  bill,  which  the  courts  looked  into  by  the  consent 
of  both  parties.  No  witnesses  were  examined  or  testimony  taken 
in  the  above  cause. 

The  bill  in  the  foreclosure  suit  states  "  that  the  city  of  Camden 
claims  to  have  a  further  lien  on  said  premises  for  the  years  1880 
and  1881,  but  she  [the  complainant]  charges  that  the  said  taxes 
being  assessed  subsequently  to  the  execution  and  recording  of 
your  oratrix's  said  mortgage,  they  are  subject  to  the  lien  of  your 
oratrix's  said  mortgage." 

The  ticket  served  on  the  city  with  the  subpcena  was  as  follows : 
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"  You  are  made  a  party  defendant  and  subpoenaed  to  answer  the 
bill  of  complaint  exhibited  in  the  above  cause  because  it  is 
therein  alleged  that  you  hold  a  certain  declaration  of  sale  and 
certain  taxes  against  the  premises  mentioned  and  described  in 
said  bill,  and  by  virtue  thereof  claim  to  have  some  lien  upon  or 
interest  in  the  said  mortgaged  premises." 

On  January  2d,  1882,  complainant's  solicitor  in  that  suit  took 
the  bond  and  mortgage  before  Master  Hoffman  and  procured  him 
to  make  a  report  of  what  was  due  thereon  without  any  regard  to 
the  city's  claim  for  taxes. 

On  the  9th  day  of  January  following,  seven  days  after  the  ex 
parte  report  had  been  made,  the  complainant's  solicitor  procured 
the  chancellor  to  sign  a  final  decree,  confirming  the  report  and 
ordering  a  sale  of  the  premises  for  the  payment  of  complainant's 
debt,  and  completely  ignoring  the  claim  and  rights  of  the  city 
in  the  premises. 

By  this  course  the  city  understood  that  the  complainant  con- 
cluded to  take  a  decree  of  sale,  subject  to  the  city's  claim  for  the 
taxes  of  1881,  and  afterwards  proceeded  to  enforce  their  payment, 
when  it  was  stopped  by  the  present  injunction.  Upon  this  state 
of  facts  the  city  of  Camden,  the  appellant,  insists — 

I.  That  as  a  matter  of  law  the  city's  claim  for  the  taxes  of 
1882  was  a  first  lien  on  the  premises,  and  is  not  subsequent  to 
the  complainant's  mortgage,  as  alleged  in  her  bill. 

Section  64,  charter  of  Camden,  approved  February  14th,  1871 
(P.  L.  of  1871  p.  2J^\  "  make  taxes  a  lien  for  five  years." 

The  act  entitled  ''  A  further  supplement  to  an  act  entitled  '  An 
act  concerning  taxes,'  approved  April  14th,  1846,  making  the 
same  a  first  lien  on  real  estate."     P.  L.  of  1880  p.  14^9. 

An  amendment  to  the  last-recited  act,  approved  March  17th, 
1882  (P.  L.  of  1882,  p.  130),  makes  taxes  a  first  lien  for  three 
years  in  cities  where  there  is  no  time  fixed  in  their  charter. 

That  a  state  can  make  taxes  a  lien  prior  to  all  others,  has  been 
repeatedly  held.  In  the  late  case  of  Albany  Brewing  Co.  v. 
Meriden,  4.8  Conn.  247,  the  supreme  court  of  Connecticut,  in 
speaking  upon  the  subject  of  a  tax-lien,  said  :  "  This  lien  takes 
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precedence  of  all  others.  Mortagees  take  their  security  with 
knowledge  that  the  sovereignty  must  and  will  take  by  taxation 
all  that  is  necessary  to  the  preservation  of  its  own  life  ;  the  life 
of  the  state  is  of  higher  concern  than  the  protection  of  a  debt 
due  to  an  individual  member  of  it.  Therefore,  every  piece  of 
real  estate  must  contribute  its  fair  proportion  to  the  public  trea- 
sury if  the  authorities  move  within  a  specified  time  and  accord- 
ing to  statutory  methods ;  and  this  regardless  of  mortgagees  or 
pui'chasers."  Gormley's  Appeal,  27  Pa.  St.  61 ;  Parher  v.  Bax^ 
ten,  2  3Iass.  186 ;   Langley  v.  Chapin,  134-  Mass.  82,  87. 

In  the  case  of  Hopper  v.  Malleson's  1  C.  E.  Gr.  386,  Chan- 
cellor Green  said  on  this  subject :  "  The  power  of  the  legisla- 
ture, by  virtue  of  its  sovereignty,  to  make  a  tax  a  charge  upon 
the  estate  of  all  parties  interested  in  the  land,  and  to  make  the 
tax-title  paramount  to  all  other  and  prior  claims  and  encum- 
brances, is  imquestiouable."  Howell  v.  Essex  County  Road  Board, 
5  Stew.  Eq.  675  ;  Trustees  of  Public  Schools  v.  Trenton,  3  Steiv. 
Eq.  679 ;  Pater  son  v.  G'Neil,  5  Stew.  Eq.  386 ;  Pennington  v. 
Mendes,  11  Stew.  Eq.  336. 

That  the  tax  was  a  first  lien  appears  upon  the  face  of  the  bill, 
and  the  allegation  to  the  contrary  was  of  no  effect.  Whether 
the  taxes  of  1881,  by  force  of  our  public  laws,  were  a  first  lien 
on  the  said  premises,  was  a  matter  of  law  that  could  not  be  set^ 
tied  by  an  unanswered  allegation  in  the  bill. 

II.  It  has  not  been  the  practice  in  this  state  to  settle  priorities 
according  to  unanswered  allegations  in  a  bill  of  foreclosure,  but 
they  are  universally  settled  by  the  master,  according  to  the  proofs 
and  without  regard  to  the  allegations  in  the  bill. 

By  rule  22  of  the  court  of  chancery  there  should  have  been  an 
order  of  reference  to  a  master  to  settle  the  priorities,  if  the  com- 
plainant meant  to  destroy  the  city's  lien  for  taxes. 

Then  the  city  would  have  had  notice  to  prove  its  claim,  and  a 
decree  would  have  been  made  in  regard  to  it.  It  has  heretofore 
been  the  practice  of  many  lawyers  to  advise  clients  who  hold  en- 
cumbrances not  to  go  to  the  expense  of  answering  a  bill  of  fore- 
closure, but  wait  and  go  before  the  master  on  notice  and  make 
proof  of  its  priority  then  ;  but  if  the  vice-chancellor's  ruling  i.-j 
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right,  hereafter  the  master  will  have  to  be  guided  entirely  by  al- 
legations in  the  bill,  where  they  are  unanswered,  and  everybody 
will  have  to  answer. 

III.  But  in  the  foreclosure  suit  in  question  neither  the  master's 
report  nor  the  decree  speaks  of  the  claim  of  the  city,  and  it 
therefore  stands  outside  of  that  case  unadjudicated. 

Could  the  city  of  Camden  have  appealed  from  that  decree  in 
which  it  was  not  mentioned  ?  It  would  seem  very  clear  that 
such  an  appeal  from  nothing  would  have  led  to  nothing. 

IV.  Without  taxes  our  government  cannot  exist,  and  it  would 
seem  to  be  the  duty  of  our  courts  of  justice  to  help  public  of- 
ficials in  their  efforts  to  enforce  the  payment  of  taxes  imposed  by 
law,  rather  than  retard  them  by  a  strained  construction  of  the 
law  in  favor  of  those  who  seek  to  evade  them. 

It  is  submitted  that  the  injunction  restraining  the  enforcement 
of  these  taxes  is  unwarrantable  and  ought  to  be  dissolved. 

Mr.  Alfred  Hugg,  for  the  respondent. 

Per  Curiam. 

This  decree  affirmed,  for  the  reasons  given  by  Vice-Chancellor 
Bird. 

For  affirmance — The  Chief- Justice,  Depue,  Magie,  Par- 
ker, Reed,  Scudder,  Van  Syckel,  Cole,  Whitaker — 9. 

For  reversal — ^DixoN,  Knapp,  Brown,  Clement,  Pateb- 
80N — 5. 
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Morgan  v.  Ernst. 


Eli  B.  Morgan,  appellant, 


Wilson  Ernst  et  al.,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  JSi-nst  v.  Morgan,  12  Stew.  Eq.  391. 

Messrs.  Garrison  &  French,  for  appellant. 

The  chancellor  held  that  the  act  in  the  bill  mentioned  was  un- 
constitutional in  that  it  was  a  local  and  special  law  within  the 
prohibition  of  the  amended  constitution.     Article  IV.  §  VII. 

The  causes  in  which  this  question  has  been  considered  by  the 
supreme  court  are  :  Van  Riper  v.  Parsons  {Beasley,  C.  J.),  11 
Vr.  1,  123;  Pell  v.  Newark  {C.  J.  and  Chancellor),  11  Vr.  71, 
553  ;  Rutgers  v.  New  Brunswick  {Depue,  X),  13  Vr.  51 ;  Rich- 
ards V.  Hammer  {Beasley,  C  J.),  13  Vr.  4^5 ;  Tiger  v.  Morris 
Pleas  (  Van  Syckel,  J.),  13  Vr.  631 ;  Skinner  v.  Collector  {Magie, 
J.),  13  Vr.Jfil;  Woodruff  V.  Freeholders  (Parker,  J.),  13  Vr. 
533  ;  Worthley  v.  Steen  ( Van  Syckel,  J.),  llf,  Vr.  54-2  ;  Coutien 
V.  New  Brunswick  (Beasley,  C.  J.),  15  Vr.  58 ;  Zeigler  v.  Gad- 
dis  (Scudder,  J.),  15  Vr.  363 ;  Pavonia  v.  Jersey  City  (Dixon, 
J.),  16  Vr.  297  ;  Freeholders  v.  Stevenson  (  Van  Syckel,  J.),  17 
Vr.  171 ;  Bingham  v.  Gibbs  (Magie,  J.),  17  Vr.  513. 

1.  The  classification  upon  which  the  legislation  in  question 
was  based  is  that  sanctioned  by  the  rule  thus  laid  down. 

(a)  Note  that  the  classification  was  not  made  for  the  purposes 
of  this  act,  but  antedated  the  amended  constitution  by  a  couple 
of  years. 

(b)  That  other  acts  of  unquestioned  constitutionality  rest  on 
this  identical  classification. 

2.  The  legislation  in   question   arises  naturally  out  of  the 
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characteristics  upon  which  this  classification  is  based — ^meeting  a 
need  required  by  this  class  alone. 

Mr.  T.  B.  Hamed,  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by 
the  chancellor. 


Amendment. 
See  DivoBCE,  2. 


INDEX. 

A. 


Appeal. 

1.  The  Prerogative  Court  mav,  in  its  discretion,  allow  new  testimony 
to  be  taken  and  used  on  the  hearing  of  an  appeal,  and  where  it 
appears  that  the  order  appealed  from  was  a  surprise  to  the  appel- 
lant, that  is  sufficient  ground  for  permitting  him  to  take  such 
testimony,     Persoaette  v.  Johnson,  17S 

8.  An  appeal  will  not  lie  from  an  order  refusing  to  dismiss  the  com- 
plainant's bill  on  the  ground  that  the  replication  was  not  filed 
within  the  time  prescribed  by  law.     Bead  v.  Huff,  229 

8.  A  trustee  had  been  decreed  to  be  personally  liable  for  certain  losses 
sustained  by  the  trust  estate  through  his  negligence.  On  a  refer- 
ence tu  ascertain  the  extent  of  his  liability,  the  master  reported 
an  amount  which  was  based  on  the  estimate  of  a  particular  wit- 
ness, and  his  report  was  sustained  by  this  court.  On  appeal, 
however,  the  estimates  of  another  witness  before  the  master,  which 
reduced  the  trustee's  liability,  were  preferred,  and,  the  decree 
having  been  reversed  therefor,  the  matter  was  again  referred  to 
the  master  for  a  new  report.  On  exceptions  to  such  new  report 
— Held,  that  this  court  was  not,  under  the  circumstances  of  the 
case  and  in  this  case,  bound,  in  executing  the  decree  of  the  court 
of  appeals,  to  regard  the  directions  of  that  decree  as  absolute, 
and  to  be  followed  implicitly  and  literally,  without  any  manner 
of  discrimination,  but  that  they  were  to  be  considered  rather  as 
directions  lo  guide  this  court  in  establishing  the  extent  of  the 
trustee's  liability. — Held,  further,  that  the  trustee  was  entitled  to 
commissions.     Gilmore  v.  TutUe,  385 

/■         i.  A  son-in-law  rendered  services  to  a  decedent  in  his  lifetime,  with- 
f  out  any  promise  or  expectation  then  of  compensation,  and  the 

son-in-law  was  appointed  one  of  the  executors,  and  served  as 
such.  He  made  a  claim  of  $1,083  for  those  services  in  his 
accounts.  The  court  allowed  only  $541.50.  He  appealed. — 
Held,  that  ihe  court  would  not  reverse.  There  was  no  appeal  on 
the  part  of  any  one  interested  adversely.     Bonney  v.  Haydock,        618 

&.  An  appeal  will  not  lie  from  an  order  made  by  consent  of  the  party 

appealing  from  it.     Pemberion's  Case,  520 

735 
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Appeal — Continued. 

6.  The  orphans  court  act  provides  tliat  an  appeal  from  an  order  or 
decree  respecting  the  probate  of  a  will  *  *  *  shall  be 
demanded  within  thirty  days  after  such  order  or  decree,  and 
from  any  other  order  or  decree,  *  *  *  within  three  months. 
A  decree  admitting  a  will  to  probate,  and  awarding  the  costs  of 
both  sides  and  counsel  fees  to  the  caveator's  proctors  out  of  the 
estate,  was  dated  April  3d,  1885.  On  May  14th,  1885,  an  order 
was  entered  directing  that  the  decree  be  amended  so  as  to  award 
a  counsel  fee  out  of  the  estate  to  one  proctor  of  the  proponent ; 
and  on  June  10th,  1885,  another  similar  order  was  made,  award- 
ing a  counsel  fee  to  another  proctor  of  the  proponent.  On  July 
17th,  1885,  the  proponent  appealed  from  that  part  of  the  decree 
of  April  3d,  1885,  which  relates  to  the  costs,  and  also  from  the 
two  subsequent  amendatory  orders. — Held,  that  the  provisions 
of  the  decree  as  to  costs  and  counsel  fees  were  parts  of  the  decree 
for  the  probate  of  the  will,  from  which  an  appeal  must  be  taken 
within  thirty  days  after  entry,  and  that  as  to  the  amendatory 
decrees,  the  appeal  must  be  taken  within  thirty  days  from  the  time 
of  entering  the  amendatory  decree  appealed  from.  Hoit  v.  Hoit,  551 
See  Contempt,  2 ;  Evidence,  7  ;  Injunction,  4. 

Assignment. 

An  order  drawn  by  a  creditor  upon  his  debtor,  directing  the  payment 
of  a  sum  of  money  out  of  a  specified  sum,  and  which  is  presented 
to  the  debtor,  though  not  accepted,  constitutes  a  good  assignment 
in  equity.     Kirtland  v.  Moore,  106 

Assignment  for  Creditors. 

A  bill  for  an  accounting  and  discovery  alleges  that  in  1875  the 
defendant  was  appointed  assignee  for  the  benefit  of  the  creditors 
of  an  insolvent,  and  that,  although  he  had  filed  an  account  which 
passed,  he  had  been  grossly  negligent  in  not  filing  an  inventory, 
and  in  paying  some  creditors  in  full,  to  the  detriment  of  com- 
plainant and  other  creditors,  and  in  not  declaring  a  dividend, 
and  in  not  making  a  settlement,  and  in  squandering  the  estate 
by  needless  litigation  and  the  payment  of  exorbitant  counsel 
fees  and  for  services  which  he  should  have  rendered  himself,  and 
in  not  collecting  the  claims  due  the  estate,  and  in  refusing  to 
exhibit  his  books  of  account  on  complainant's  application. — 
Held,  that  a  demurrer  thereto  should  be  sustained,  on  the  ground 
that  the  orphans  court  has  jurisdiction  to  compel  the  defendant 
to  discharge  his  duty  properly,  and  that  complainant  should 
have  excepted  to  defendant's  account  when  it  was  presented  to, 
and  allowed  by  that  court.     Hoagland  v.  See,  469 

8m  Estoppei,,  3. 
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Attachment. 

1.  The  lien  of  the  writ  of  attachment  upon  the  defendant's  lands  as 

of  the  time  the  writ  was  issued,  can  be  enforced  only  by  a  &ale 
and  conveyance  made  by  the  auditor  upon  the  judgment  in  the 
attachment  suit,  in  virtue  of  a  special  order  of  the  court  for  that 
purpose.     Blatchford  v.  Conover,  205 

2.  Where  the  defendant  in  attachment  appears  to  the  suit  of  any 

applying  creditor,  the  court  having  obtained  by  such  appear- 
ance jurisdiction  of  the  defendant's  person,  a  judgment  recovered 
by  such  creditor,  besides  being  an  ascertainment  of  the  amount 
due  him  on  his  claim  presented  under  the  attachment,  will  also 
have  the  quality  of  a  judgment  in  personam  at  common  law,  upon 
which  an  execution  may  be  issued,  and  a  levy  be  made  on  the 
defendant's  property ;  but  a  purchaser  at  a  sheriff's  sale  under 
such  execution  will  take  only  the  title  the  defendant  had  in  the 
lands  at  the  time  the  judgment  was  entered,  subject  to  prior  liens 
and  encumbrances.  If  such  creditor  desires  to  avail  himself  of 
the  title  the  defendant  had  when  the  writ  of  attachment  issued, 
he  must  have  his  debt,  as  ascertained  by  his  judgment,  embraced 
in  the  judgment  in  the  attachment  suit,  whereon  a  sale  and  con- 
veyance may  be  made  by  the  auditor,  which,  by  the  statute,  shall 
convey  the  estate  the  defendant  had  at  the  time  the  writ  of 
attachment  was  issued.     Id.,  205 

c. 

Oases  Criticised. 

Applegate  v.  Tyson,  12  Stew.  Eq.  365. 

Reversed,  Tyson  v.  Applegate,  13  Stew.  Eq.  305 

Armstrong  v.  Percy,  5  Wend.  535. 

Criticised,  Hoffman  v.  Chamberlain,  13  Stew.  Eq.  667 

Bagley  v.  Ward,  37  Cal.  121. 

Explained,  Blatchford  v.  Conover,  13  Stew.  Eq.  211 

Bentley  v.  Heinize,  6  Stew.  Eq.  405. 

Distinguished,  Guarantee  &c.  Co.  v.  Jenkins,  13  Stew.  Eq.  453 

Blackburn  v.  Reilly,  IS  Vr.  290. 

Followed,  Trotter  v.  Heckscher,  13  Stew.  Eq.  665 

Booraem  v.  North  Hud.  R.  R.  Co.,  12  Stew.  Eq.  465. 

Affirmed,  Booraem  v.  North  Hud.  E.  E.  Co.,  13  Stew.  Eq.  657 

Boulton  V.  Scott,  2  Gr.  Ch.  231. 

Approved,  Mulford  v.  Mulford,  13  Stew.  Eq.  164 

Brownlee  v.  Lockwood,  5  C.  E.  Gr.  239. 

Not  followed,  Mulford  v.  Mulford,  13  Stew.  Eq.  164 

Camden  v.  Newell,  13  Stew.  Eq.  499. 

Affirmed,  Camden  v.  Newell,  13  Stew.  Eq.  728 
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Cases  Criticised— Conimued. 

Canda  v.  Powers,  11  Stew.  Eq.  412. 

Reversed,  Powers  v.  Canda,  13  Stew.  Eq.  602 

Carrick  v.  Carrick,  8  C.  E.  Gr.  364. 

Nut  followed,  Mulford  v.  Mulford,  13  Stew.  Eq.  164 

Chamberlain  v.  Hoflinan,  11  Slew.  Eq.  40. 

Reversed,  Hoffman  v.  Chamberlain,  13  Stew.  Eq,  663 

Chancellor  v.  Gnmmere,  12  Stew.  Eq.  582. 

Affirmed,  Chancellor  v.  Gummere,  13  Stew.  Eq  279 

Conover  v.  Beckett,  11  Stew.  Eq.  384. 

Reversed,  Blatchford  v.  Conover,  13  Stew.  Eq.  206 

Cook  V.  Turner,  14  Sim.  493. 

Criticised,  Hoit  v.  Hoit,  13  Stew.  Eq.  479 

Corles  V.  Lashley,  2  McCart.  116. 

Distinguished,  Guarantee  &c.  Co.  v.  Jenkins,  13  Stew.  Eq.  456 

Condit  V.  Baldwin,  21  N.  Y.  219. 

Criticised,  Anonymous,  13  Stew.  Eq.  509 

Demarest  v.  Vandenberg,  12  Stew.  Eq.  130. 

Affirmed,  Vandenberg  v,  Demarest,  13  Stew.  Eq.  341 

Domestic  Tel.  Co.  v.  Metropolitan  Tel.  Co.,  12  Stew.  Eq.  160. 

Affirmed,  Domestic  Tel.  Co.  v.  Metropolitan  Tel.  Co.,  13  Stew.  Eq.  287 
Ernst  V.  Morgan,  12  Stew.  Eq.  391. 

Affirmed,  Morgan  v.  Ernst,  13  Stew.  Eq.  728 

Johnson  v.  Garrett,  1  C.  E.  Gr.  31. 

Distinguished,  Guarantee  &c.  Co.  v.  Jenkins,  13  Stew.  Eq.  455 

Hackensack  Water  Co.  v.  De  Kay,  9  Stew.  Eq.  548. 

Approved,  Guarantee  &c.  Co.  v.  Jenkins,  13  Stew.  Eq.  464 

Holden  v.  Eaton,  7  Pick.  15. 

Criticised,  Kirkpatrick  v.  New  Brunswick,  13  Stew.  Eq.  62 

Kirkpatrick  v.  Corning,  11  Stew.  Eq.  234.' 

Distinguished,  Guarantee  &c.  Co.  v.  Jenkins,  13  Stew.  Eq.  454 

Kirkpatrick  v.  Corning,  12  Stew.  Eq.  22. 

Reversed,  Kirkpatrick  v.  Corning,  13  Stew.  Eq.  241 

Kirkpatrick  v.  Corning,  12  Stew.  Eq.  136. 

Affirmed,  Kirkpatrick  v.  Corning,  13  Stew.  Eq.  343 

Lamb  v.  Ryan,  13  Stew.  Eq.  67. 

Reversed,  Martin  v.  Lamb,  13  Stew.  Eq.  669 

Lee  V.  Dolan,  12  Stew.  Eq.  193. 

Affirmed,  Dolan  v.  Lee,  13  Stew,  Eq.  338 

Losey  v.  Simpson,  3  Stock.  246. 

Distinguished,  Semon  v.  Terhune,  18  Stew.  Eq.  867 

Lutheran  Church  v.  Maschop,  2  Stock.  57. 

Distinguished,  Lamb  v.  Ryan,  13  Stew.  Eq.  72 
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Cases  Criticised — Continued. 

Miller  v.  Mackenzie,  2  Stew.  Eq.  291. 

Explained,  Tyson  f.  Applegate,  13  Stew.  Eq.  812 

Monfort  v.  Rowland,  11  Stew.  Eq.  181. 

Affirmed,  Rowland  v.  Rowland,  13  Stew.  Eq.  281 

Munn  V.  Marsh,  11  Stew.  Eq.  410. 

Affirmed,  Marsh  v.  Munn,  13  Stew.  Eq.  843 

North  River  Construction  Co.'s  Case,  11  Stew.  Eq.  488. 

Affirraed,  Upper  v.  Green,  13  Stew.  Eq.  340 

Palmateer  v.  Tilton,  12  Stew.  Eq.  40. 

Affirmed,  Palmateer  v.  Tilton,  13  Stew.  Eq.  555 

Slocum  V.  Grandin,  11  Stew.  Eq.  485. 

Affirmed,  Grandin  v.  Slocum,  13  Stew.  Eq.  342 

Smith  V.  Anderson,  L.  R.  (15  Ch.  Div.)  247. 

Distinguished,  Wilkinson  v.  Dodd,  13  Stew.  Eq.  142 

Spering's  Appeal,  71  Pa.  St.  11. 

£/j.plained,  Williams  v.  McKay,  13  Stew.  Eq.  198 

Spielman  v.  Kliest,  9  Stew.  Eq.  199. 

Distinguished,  Semon  v.  Terhune,  13  Stew.  Eq.  367 

Swan  V.  Knoxville,  11  Humph.  130. 

Criticised,  Kirkpatrick  r.  New  Brunswick,  13  Stew.  Eq.  52 

Una  V.  Dodd,  12  Stew.  Eq.  173. 

Reversed,  Dodd  v.  Una,  13  Stew.  Eq.  672 

United  States  v.  Walker,  109  U.  S.  258. 

Not  followed,  Mulford  v.  Mulford,  13  Stew.  Eq.  164 

Vanduyne  v.  Vanduyne,  1  C.  E.  Gr.  93. 

Distinguished,  Guarantee  &c.  Co.  v.  Jenkins,  13  Stew.  Eq.  456 

Van  Winkle  v.  Schoonmaker,  2  McCart.  384. 

Distinguislied,  Camden  Safe  Deposit  Co.  v.  Ingham,  13  Stew.  Eq.       7 
Williams  v.  Champion,  12  Stew.  Eq.  350. 

Affirmed,  Champion  v.  Williams,  13  Stew.  Eq.  842 

Williams  v.  Halliard,  11  Stew.  Eq.  373. 

Reversed,  Williams  v.  McKay,  13  Stew.  Eq.  189 

Wortman  r.  Skinner,  1  Beas.  358. 

Explained^  Penonette  v.  Johnson,  18  Stew.  Eq.  176 

Constitution. 

1.  In  1873  the  township  of  Linden  opened  and  graded  an  avenue,  and 
caused  an  assessment  for  its  share  of  the  costs  thereof  to  be  laid 
on  the  land  in  controversy.  In  1874  the  owners  of  that  land 
gave  a  mortgage  thereon  to  complainants.  In  1879,  defendants 
being  advised  that  the  assessment  was  invalid,  caused  a  re-assess- 
^  mer.     f  the  premises  to  be  made,  under  a  statute  passed  in  1878, 

which  provided  for  re-assessments,  and  that  from  and  after  the 
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Oonstitution—  Continued. 

filing  of  the  map  and  report  of  the  commissioners,  the  assess- 
ments should  be  and  remain  a  lien  on  the  property  assessed, 
notwithstanding  any  devise,  descent  or  alienation  thereof,  or  any 
judgment,  mortgage  or  encumbrance  thereon.  The  complain- 
ants became  the  owners  of  the  premises  in  1880,  under  fore- 
closure of  their  mortgage,  to  which  suit  defendants  were  not 
made  parties.  On  a  bill  to  compel  defendants  to  redeem — Held, 
that  the  statute  of  1878  is  constitutional,  and  that  the  lien  of  the 
re-assessment  related  back  to  the  time  of  the  original  assessment, 
and  was,  consequently,  prior  to  that  of  complainant's  mortgage. 
Commissioners  of  the  Sinking  Fund  v.  Linden,  27 

2.  The  title  of  a  statute,  "  A  further  supplement  to  an  act  entitled 
'An  act  concerning  taxes,' "  which  regulates  the  time  for  the  as- 
sessment and  payment  of  local  taxes,  alters  the  time  for  the 
meeting  of , the  commissioners  of  appeals,  and  fixes  the  rate  of  in- 
terest to  be  paid  by  delinquents,  and  deductions  to  be  made  for 
prompt  payment,  is  not  a  violation  of  the  constitutional  provi- 
sion "  that  every  law  shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  its  title."     Kirkpatrick  v.  New  Brunswick  et  cd.,        46 

S.  A  local  and  special  law  "  regulating  the  internal  affairs  of  a  town 
and  county,"  is  not  unconstitutional  if  it  became  operative  before 
the  adoption  of  the  constitutional  provision  forbidding  such 
laws.     Id.,  46 

4.  The  constitutional  requirement  that  property  shall  be  assessed  for 
taxes  under  general  laws,  and  by  uniform  rules,  according  to  its 
true  value,  relates  only  to  the  assessment  of  taxes,  and  in  that 
respect  concerns  only  the  designation  and  valuation  of  the  prop- 
erty to  be  assessed,  and  the  apportionment  of  the  taxes  thereon, 
and  not  to  the  details  of  the  methods  whereby  taxes  are  to  be 
assessed  and  collected,  and  therefore  the  fact  that  a  statute  diflfers 
from  the  general  law  as  to  such  details,  does  not  render  it  in- 
Talid.    Id.,  46 

Ctonveyanoe. 

1.  Without  proof  of  notice,  either  actual  or  constructive,  aE  unregis- 

tered title  is  void,  and  of  no  efiect  against  a  subsequent  judgment 
creditor  of  its  grantor.     Hodge  v.  Amerman,  99 

2.  The  burden  of  proving  notice  in  such  a  case  rests  on  the  holder  of 

the  unregistered  title.     Id.,  99 

3.  Constructive  notice  of  an  unregistered  title  is  just  as  effectual  as 

actual  notice.     Id.,  99 

4.  Possession,  if  open,  notorious,  exclusive  and  unequivocal,  will  con- 

stitute notice,  and  such  possession  may  exist  without  actual  resi- 
dence on  the  land.     Id.,  99 

5.  It  is  not  necessary,  in  order  to  prove  notice,  to  show  that  the  per- 
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son  to  be  affected  by  the  notice  knew  of  the  possession  of  the 
other.  If  the  possession  of  the  other  is  of  a  character  to  consti- 
tute notice,  then  notice  is  a  legal  deduction  from  the  fact  of  pos- 
session.    Id.,  99' 

Oorporations. 

1.  When  the  power  of  the  directors  of  a  corporation  is  unrestrained, 

either  by  law  or  contract,  they  may  make  any  disposition  of  the 
profits  of  its  business  which  they  deem  judicious.  Park  v.  Grant 
Locomotive  Works,  114 

2.  If,  however,  the  directors  of  a  corporation  accept  office  under  a 

contract  regulating  the  disposition  of  the  profits  of  its  business, 
they  must,  in  tliat  case,  dispose  of  tliem  as  the  contract  directs. 
Id.,  114 

3.  The  directors  of  a  corporation  have  power  to  make  any  contract 

which  may  be  necessary,  or  fit  and  proper  to  enable  the  corpora- 
tion to  accomplish  the  purposes  of  its  creation      Id.,  114 

4.  The  question  of  the  expediency  of  making  any  particular  contract, 

which  is  within  the  power  of  the  corporation,  is  committed  to 
the  judgment  of  its  managers,  and  so  long  as  they  act  in  good 
faith,  with  honest  motives  and  for  honest  ends,  their  acts  are 
valid  and  conclude  the  corporation.     Id.,  114 

5.  The  words  "net  profits"  mean  what  shall  remain  as  the  clear 

gains  of  any  business  venture,  after  deducting  the  capital  in- 
vested in  the  business,  the  expenses  incurred  in  its  conduct  and 
the  losses  sustained  in  its  prosecution.     Id.,  114 

6.  In  addition  to  the  statutory  requirements  as  to  their  investments, 

the  managers  of  a  savings  bank  were,  by  an  order  of  the  court  of 
chancery,  directed  to  invest  certain  deposits  in  government 
bonds  and  other  specified  securities.  They  invested  about 
$2,000,000  in  government  bonds,  and  then  delivered  the  bonds 
to  F.  &  H.,  in  New  York,  who  converted  them  into  money. 
They  also  loaned  F.  &  H.  about  |845,000  in  cash,  which  had 
been  received  by  them  from  depositors,  under  an  agreement  that 
F.  &  H.  should  pay  them  interest  therefor,  and  should  also  keep 
in  their  (F.  &  H.'s)  vault  in  a  box  "  good  securities  "  sufficient  to 
cover  the  bonds  and  the  cash.  F.  &  H.  failed  in  business,  and 
the  box,  to  which  F.  &  H.  alone  had  access,  was  then  found  to 
contain  no  securities  whatever.  F.  &  H.  were  unable  to  return 
the  bonds  or  the  money,  although  they  did  turn  over  to  the  mana- 
gers miscellaneous  securities,  appraised  at  nearly  $2,000,000,  in 
lieu  of  the  bonds.  The  receiver  (the  complainant)  endeavored 
to  collect  the  bonds  and  money  of  F.  &  H.  but  was  unsuccessful, 
and  he  finally  agreed  to  sell  and  assign  to  them  the  bank's  inter- 
est in  the  bonds,  and  to  release  them  from  all  liability  to  the 
bank  for  the  bonds  and  money,  on  condition  that  they  would  pay 
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him  $845,000,  the  amount  of  cash  loaned  to  them,  which  they 
did,  and  he  thereupon  executed  the  release.  The  receiver  alleges, 
in  his  bill,  that,  when  he  made  this  agreement  with  F.  &  H.,  he 
was  ignorant  of  the  managers'  breaches  of  trust,  which  they  then 
concealed  and  denied.  One  of  the  managers  is  dead,  and  his 
executors  have  been  joined  as  defendants.  Wilkinson  v.  Dodd,  123 
7.  The  receiver  filed  a  bill  setting  forth  the  foregoing  facts,  and 
alleging  that,  by  reason  of  the  difference  in  value  between  the 
government  bonds  and  the  miscellaneous  securities  turned  over 
to  the  managers  in  lieu  thereof,  and  by  reason  of  the  managers' 
negligence,  illegal  acts  and  breaches  of  trust,  the  bank  had  suf- 
fered a  loss  of  $400,000,  and  praying  that  the  managers  might 
be  decreed  to  make  that  loss  good.     On  demurrer — Held, 

(1)  That  F.  &  H.  were  not  necessary  parties. 

(2)  That  the  receiver's  agreement  with  F.  &  H.  did  not  release 
the  managers'  liability  for  their  frauds,  and  for  their  violations 
of  the  statute  and  the  chancellor's  order  ;  nor  did  it  ratify  their 
acts,  because  there  can  be  no  legal  ratification  of  a  fraud  or  tort; 
nor  did  it  deprive  tlie  inan;igers  of  a  right  to  contribution  from 
F.  &  H.,  in  case  they  should  eventually  be  held  liable,  because 
there  can  be  no  legal,  enforceable  contribution  among  tort- 
feasors ;  nor  did  it  damnify  them  by  de[)riving  them  of  a  right 
of  action  against  F.  &  H.,  because  sucii  right,  at  best,  was  a  mere 
right  to  sue  F.  &  H.  without  any  reasonable  prospect  of  realizing 
anything  from  F.  &  H.,  who  were  and  are  insolvent,  but,  on  the 
contrary,  the  receiver  thereby  obtained  from  F.  &  H.  $845,000 
for  the  depositors,  and  reduced  the  managers'  liability,  if  any, 
correspondingly. 

(3)  That  the  loaning  or  delivering  of  the  bonds  to  F.  &  H.  was 
as  palpable  a  violation  of  the  statute  and  of  the  chancellor's 
order  as  the  loaning  of  the  money  to  F.  .4  H.,  because  the  mana- 
gers' duty  and  directions  requii-ed  them  not  only  to  invest  the 
deposits  according  to  law,  but  also  to  preserve  those  investments 
intact  afterwards. 

(4)  That  the  executors  of  the  deceased  manager  are  liable  to 
respond  out  of  his  estate  for  his  frauds  as  manager,  if  any  be 
proved,  and  hence  they  are  proper  parties. 

(5)  That  the  managers  are  trustees,  and  their  duties  and  obli- 
gations and  liabilities  as  such  render  them  personally  responsible 
for  their  breaches  of  trust. 

(6)  That  the  extent  of  or  exemption  from  liability  of  any  par- 
ticular manager,  because  he  was  or  was  not  a  member  of  a  com- 
mittee of  the  board  having  exclusive  knowledge  and  authority 
as  to  the  investments  of  the  bank's  funds,  or  otherwise,  cannot  be 
considered  on  demurrer. 

(7)  That  the  fact  that  the  receiver  has,  on  selling  $800,000  of 
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the  miscellaneous  securities  turned  over  by  F.  &  H.,  realized 
about  $3,000  more  than  those  securities  were  appraised  at,  is  not 
suflBcient  to  sustain  the  managers'  contention  that  the  receiver 
will,  on  selling  the  balance,  presumptively  realize  enough  more 
to  reimburse  the  bank  entirely,  and  that  hence  there  will  be  no 
liability,  in  fact,  on  their  part,  as  against  the  receiver's  averment 
that  the  bank  will  sustain  a  loss  of  $400,000  through  their  neg- 
lect and  fraud.     Id.,  123 

8.  Although  such  managers  are  unpaid,  they  are  to  be  held  liable  for 

the  want  of  ordinary  care  and  diligence  in  the  management  of 
the  affairs  of  the  institution.     WiUiams  v.  McKay,  189 

9.  When  the  bill  shows  a  long  and  systematic  violation  of  the  direc- 

tions of  the  charter,  by  the  president  and  committeemen,  it  is  a 
prima  facie  presumption  that  such  course  of  misconduct  was 
known  to  the  managers,  and  the  latter  cannot  demur  to  the  bill 
on  the  ground  that  such  misconduct  is  not  traced  to  them.     Id.,     189 

10.  Section  thirty-four  of  the  corporation  act  {Rev.  p.  1S2)  authorizes 

the  dissolution  of  a  corporation  before  the  time  limited  in  the 
certificate  of  incoi-poration  in  its  charter,  by  the  resolution  of  a 
majority  of  the  whole  board  of  directors,  at  a  meeting  called  for 
that  purpose,  on  three  days'  notice  to  each  director,  and  the  con- 
sent of  two-thirds  in  interest  of  all  its  stockholders,  at  a  meeting 
of  stockholders  convened  upon  notice,  such  consent  being  ex- 
pressed in  meeting,  and  being  duly  attested  by  its  secretary  and 
filed  in  the  office  of  the  secretary  of  state.  The  fifty-seventh 
section  makes  the  directors  of  the  corporation  at  the  time  of  its 
dissolution  its  trustees  to  close  up  its  business,  pay  its  debts,  and 
divide  the  surplus  remaining  among  the  stockholders.  The  six- 
teenth section  authorizes  the  chancellor,  upon  the  dissolution  of 
a  corporation,  either  to  continue  the  directors  as  trustees  or  to 
appoint  a  receiver  for  the  corporation. — Held,  that  the  power  of 
the  chancellor  to  interpose  and  take  from  the  directors  the  power 
to  close  up  the  business  of  the  corporation  and  to  put  its  afiiairs 
in  the  hands  of  a  receiver,  is  a  discretionary  power  to  be  exer- 
cised only  on  good  cause  shown,  upon  circumstances  disclosed  by 
the  proofs  which  show  the  need  of  the  interference  of  the  court 
for  the  protection  of  creditors  or  stockholders  from  breaches  of 
trust  by  the  directors  in  the  performance  of  their  duties.  New- 
foundland Railway  Construction  Co.  v.  Schack,  222 

11.  Public  grants  are  to  be  strictly  construed,  and  whatever  is  not 

plainly  granted  must  be  understood  to  have  been  withheld.  Jer- 
sey City  Gaslight  Co.  v.  Consumers  Oas  Co.,  43!T 

12.  In  construing  a  statute  a  purpose  to  disregard  sound  public  policy 

must  not  be  attributed  to  the  law-making  power,  except  upon  the 
most  cogent  evidence.     Id,,  427 
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13.  The  charter  of  a  corporation  will  not  be  declared  to  be  forfeited 
except  in  a  proceeding  instituted  directly  for  that  purpose,  by  the 
government  granting  the  cJiarter.     Id.,  427 

Costs. 

1.  Complainant  and  defendant  were  owners  of  adjoining  tracts  of 

land,  and  both  derived  title,  by  sundry  mesne  conveyances,  from 
the  same  grantor.  To  complainant's  bill  to  rectify  the  descrip- 
tion of  his  tract  in  his  deed,  the  defendant  filed  an  answer  and 
cross-examined  complainant's  witnesses,  but  offered  no  evidence 
of  his  own. — Held,  on  decree  for  complainant,  that  defendant 
was  not  liable  for  the  costs  of  the  suit,  notwithstanding  the  fact 
that  the  bill  was  filed  not  only  to  rectify  the  deed,  but  also  to 
quiet  the  complainant's  title,  so  far  as  it  was  affected  by  the  mis- 
take.    Graves  v.  Wood,  66 

2.  To  a  foreclosure-bill  filed  by  a  second  mortgagee,  the  first  mortga- 

gee was  made  a  party,  and  entered  an  appearance.  Thereupon, 
the  second  mortgagee  amended  her  bill,  attacking  the  priority  of 
the  first  mortgage  on  the  ground  of  fraud.  The  first  mortgagee 
answered,  a  replication  was  filed  and  considerable  testimony 
taken.  The  first  mortgagee's  priority  was  sustained. — Held,  that 
the  first  mortgagee,  who  had  prevailed,  could  not  be  charged 
with  the  costs  of  the  litigation  incident  to  his  alleged  fraud  ;  but 
that  such  costs  down  to  the  final  decree,  must  be  borne  by  the 
proceeds  of  sale.  If  those  proceeds  were  not  sufficient  to  pay  all, 
then  the  execution  fees  should  be  first  paid ;  then  the  first  mort- 
gagee's claim  and  all  his  taxed  costs,  and  finally  the  second  mort- 
gagee's claim  and  her  costs.  Scattergood  v.  Keeley,  491 
8.  The  cost  of  printing  a  case  was  ordered  to  be  done  at  the  expense 
of  the  estate  in  litigation,  because  of  the  alleged  poverty  of  the 
appellant.  When  the  appeal  was  decided,  no  costs  were  awarded 
to  either  party.— iZeW,  that  each  party  should  pay  one-half  the 
cost  of  the  printing.     Kinnan  v.  Wight,  531 

Contempt. 

1.  A  savings  institution,  by  its  charter  and  the  supplements  thereto, 
had  power  to  receive  deposits  and  invest  them  in  any  of  certain 
specified  securities,  and  was  required  to  return  deposits  to  de- 
positors on  terms  to  be  prescribed  by  the  managers.  Such  terma 
were  prescribed.  On  December  12th,  1877,  the  institution  pre- 
sented a  petition  to  the  court  of  chancery,  showing  its  powers 
and  duties;  its  acceptance  of  deposits  on  the  prescribed  terms 
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and  the  investment  of  a  large  amount  thereof  in  securities  which 
had  depreciated ;  the  withdrawal  and  expected  withdrawal  of 
deposits,  averring  that,  in  case  of  such  withdrawal,  it  was  doubt- 
ful whether  loss  to  the  depositors  might  not  result,  and  praying, 
among  other  things,  that  the  institution  should  be  ordered  not  to 
pay  deposits  to  depositors,  except  as  directed  by  the  court,  and 
that  the  institution  should  be  ordered  to  invest  future  deposits  in 
securities  to  be  specified  by  the  court,  and  to  keep  such  deposits 
and  the  accounts  thereof  separate  from  the  previous  deposits. 
Appended  to  the  petition  was  a  written  paper  signed  by  the 
managers,  signifying  their  concurrence  in  the  petition,  and  re- 
questing its  presentation  to  the  court.  No  other  persons  were 
parties.  On  the  same  day  an  order  was  made  in  accordance 
with  the  prayers,  and  particularly  specifying  the  securities  in 
which  future  deposits  should  be  invested.  Afterwards  certain 
persons  presented  a  petition  to  that  court,  setting  out  the  pre- 
vious proceedings,  averring  that  they  were  depositors,  and  that 
the  managers  had  violated  the  order  of  the  court  by  invest- 
ing deposits  in  other  securities  than  such  as  were  specified  in  the 
order,  and  praying  that  if,  upon  inquiry,  they  should  be  found  to 
have  so  violated  the  order,  they  should  be  adjudged  guilty  of 
contempt,  and  punished.  Answers  were  filed,  and  on  the  issue 
thus  made  up,  and  testimony  taken  thereon,  an  order  was  made 
adjudging  one  of  the  managers  to  have  violated  the  order,  and 
BO  to  be  guilty  of  contempt.  This  order  was  appealed  from. — 
Held, 

(1)  That  jurisdiction  of  the  court  of  chancery  to  make  the  order 
of  December  12th,  1877,  might  be  questioned  in  the  proceedings 
taken  in  that  court  to  punish  the  appellant  for  disobedience  of  that 
order,  and  also  on  an  appeal  from  the  order  adjudging  him 
guilty  of  such  disobedience  and  in  contempt. 

(2)  That  no  jurisdiction  to  make  the  order  of  December  12th, 
1877,  then  existed  in  the  court  of  chancery. 

(3)  That  the  appellant  is  not  debarred  from  questioning  the  juris- 
diction by  reason  of  his  conduct  in  respect  to  the  petition  filed  by 

the  institution.     Dodd  v.  Una,  672 

i.  There  is  a  distinction  between  proceedings  for  contempt  taken  by 
'  the  court  itself  for  the  punishment  of  persons  guilty  of  contempt- 

aous  conduct  derogatory  to  the  authority  or  the  dignity  of  the 
court,  and  the  same  proceedings,  when  instituted  at  the  instance 
of  third  persons,  for  the  disregard  of  orders  of  the  court  made  for 
their  benefit.  In  proceedings  of  the  first  class,  if  the  court,  in  its 
constitution,  has  power  to  punish  for  contempt,  its  decision  is 
final  and  conclusive  and  cannot  be  reversed  on  appeal.  In  pro- 
ceedings of  the  second  class,  an  appeal  will  lie,  and  the  validity 
of  the  order  adjudging  the  contempt  will  depend  on  the  validity 
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of  the  original  order,  on  the  disobedience  of  which  the  contempt 
was  adjudged. — Per  Depue,  Van  Syckel  and  Reed,  J  J.    Id. 

Contracts. 

1.  Concurrent  promises,  creating  a  reciprocity  of  obligation,  constitute 

a  good  consideration  one  for  the  other.     Buckingham  v.  Ludlum,    422 

2.  By  a  contract  under  seal,  complaintant  covenanted  to  mine  and 

deliver  to  defendants,  on  board  cars  at  Franklin,  1,000  tons  of 
franklinite  ore  per  month  for  a  year,  guaranteeing  that  the  ore 
should  contain  at  least  26  per  cent,  of  oxide  of  zinc,  and  agreed 
that  on  his  failure  to  do  so  for  thirty  days  defendants  might  take 
possession  of  the  mine  after  giving  him  thirty  days'  notice  of 
their  intention.  Defendants  agreed  to  analyze  the  ore  and  pay 
for  each  month's  delivery  on  the  15th  day  of  the  succeeding 
month,  at  a  designated  scale  of  prices  for  all  ore  delivered  con- 
taining 26  per  cent,  or  more  of  Zn.  O.,  and  at  prices  to  be  there- 
after agreed  on  for  all  inferior  ore  accepted  by  them. — Held,  that 
defendants  were  not  bound  to  test  the  ore  before  receiving  it  on 
the  cars  at  Franklin,  but  miglit  test  it  after  it  was  unloaded  at 
their  works  in  Bethlehem,  and  that,  by  accepting  ore,  they  were 
not  estopped  from  showing  that  it  contained  less  than  26  per  cent, 
of  Zn.  O.     Trotter  v.  Heckscher,  618 

9.  Under  the  contract  above  stated,  defendants  made  full  payment,  at 
the  stipulated  prices,  for  all  ores  delivered  which  were  up  to  the 
standard  quality  according  to  their  analyses,  and  at  prices  which 
they  thought  fair  for  all  accepted  ore  of  inferior  grade  according 
to  their  analyses  (no  other  prices  having  been  agreed  on).  Com- 
plainant demanded  payment  for  all  ore  as  being  above  the 
standard,  and  because  of  non-payment  stopped  delivery,  and 
thereupon  defendants  gave  the  thirty  days'  notice  that  they  would 
take  possession  of  the  mine.  On  bill  filed,  the  court  found  that 
some  ore  delivered  was  richer  than  defendants'  analyses  showed, 
and  for  ore  below  the  standard,  fixed  prices  higher  than  those 
paid  by  defendants  but  lower  than  those  demanded  by  complain- 
ant, and  decided  that  when  complainant  stopped  delivery  defend- 
ants were  in  arrears  with  payments. — Held,  that  defendants' 
conduct  did  not  evince  an  intention  to  abandon  tlie  contract  or  a 
design  not  to  be  bound  by  its  terms,  and  that  complainant's  stop- 
page of  deliveries  was  without  justification,  and  that  on  the 
expiration  of  the  notice  defendants  became  entitled  to  possession 
of  the  mine.     Id. 

See  Evidence,  2 ;  Set-Off  ;  Specific  Performance. 

Corporation. 

See  Evidence,  5 ;  Frauds  and  Perjuries  ;  Jurisdiction,  2,  4 ; 
Limitations,  3 ;  Parties,  4 ;  Pleading,  4 ;  Eailroads. 
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Costs. 

See  Appeai,,  5 ;  Devise,  13 ;  Easebtents,  2 ;  Gxtabdiak,  3. 

D. 

Debtor  and  Creditor. 

See  Assignment  ;  Executors,  1  ;  Mechanics  Lien,  1. 

Dedication. 

A  bill  for  injunction  filed  by  the  owners  of  a  large  tract  of  land,  stated 
that  they  had  laid  it  out  into  building  lots,  and  had  opened  and 
dedicated  streets  thereon  (which,  however,  had  never  been 
accepted  by  the  public  authorities),  and  had  filed  a  map  thereof 
in  the  county  clerk's  office ;  that  complainants  had  sold  some  of 
the  lots,  and  that  the  present  owners  thereof  had  an  admitted 
eafiement  in  the  adjacent  streets  ;  and  that  complainants  annually 
expended  large  sums  of  money  for  repairing  all  the  streets,  and 
keeping  them  in  order. — Held,  that  complainants  could  not 
enjoin  defendants,  who  are  hackmen,  from  ordinarily  using  any 
of  the  streets,  in  carrying  passengers  to  and  from  the  railroad 
station  in  their  vehicles  for  hire.  Point  Pleasant  Land  Co.  v. 
Cranmer,  81 

See  Easehents,  3. 

Descent. 

See  Devise,  1. 

Devise  and  Legacy. 

1.  A  testatrix  gave  the  residue  of  her  estate,  real  and  personal,  to  her 

sister,  "  to  have  and  to  hold  the  same  in  trust  for  my  two  chil- 
dren, *  *  *  the  interest  to  be  paid  to  them  at  least  once  a 
year,  they  to  share  and  share  alike,"  with  an  unlimited  power  of 
sale  in  the  trustees,  and  a  discretionary  power  to  use  part  or  all 
of  the  principal  for  the  children's  benefit,  "  but  it  is  my  special 
desire  not  to  have  the  principal  used  if  it  can  be  saved  for  my 
two  children."— fleid,  that  the  children  were  entitled  to  the 
corpus  of  the  estate  as  tenants  in  common,  and  that  one  of  them 
having  died  after  the  testatrix,  leaving  a  husband  and  son  sur- 
viving, her  share  of  the  real  estate,  upon  the  death  of  her  son, 
descended,  subject  to  her  husband's  curtesy,  to  those  who  would 
have  been  entitled,  under  the  statute,  had  the  son  survived  his 
father.     Post  v.  Rivera,  21 

2.  .By  a  will  proved  in  1861,  a  testator  owning  three  farms  devised 

one  of  them  to  his  son  Robert,  another  to  his  son  Edward,  and 
the  third  to  Robert  and  Edward.  He  also  gave  the  income  of 
$4,000  to  his  granddaughter  for  life,  and  the  principal  to  her 
issue,  if  any,  and  charged  all  his  lands  with  its  payment.     The 
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granddaughter  was  married  in  1880,  and  has  issue  now  living. 
In  1869,  Edward  became  the  sole  owner  of  the  farm  devised  to 
him  and  Robert,  and  under  the  foreclosure  of  a  mortgage  thereon 
given  by  him  to  complainants  in  1872,  they  became  its  owners 
in  1882.  In  1877,  Robert  conveyed  the  farm  devised  to  him,  to 
E.  W.,  who  still  owns  it.  In  1879,  Edward  conveyed  to  his  wife 
the  farm  devised  to  him,  and  she  still  owns  it.  On  a  bill  by 
complainants  for  an  apportionment  of  the  charge  of  the  legacy 
on  the  three  farms — Held,  that  the  rule  fixing  the  order  of 
liability  where  several  tracts  of  land  have  been  encumbered  by 
one  charge,  and  they  are  afterwards  aliened,  does  not  apply  to 
this  case,  but  that  complainants  are  entitled  to  a  decree  establish- 
ing among  the  present  owners  of  the  three  farms  the  ratable 
proportion  of  the  legacy  which  each  farm  ought  to  pay,  including 
an  equitable  adjustment  of  the  excess,  if  any,  heretofore  paid  by 
the  owner  of  any  of  the  farms,  on  account  of  the  annual  interest 
on  the  legacy.     Comm'rs  of  the  Sinking  Fund  v.  Woodward,  28 

i,  A  testator  gave  to  his  wife,  for  life,  the  use  of  his  residence,  and 
requested  his  executors  to  pay  all  the  taxes  and  costs  of  repairs 
therein  out  of  his  estate.  He  also  gave  her,  for  life,  the  income 
of  certain  stocks,  appraised  at  $114,000,  with  a  contingent  interest 
thereon  to  his  wife's  niece,  if  she  should  survive  his  wife.  He 
also  gave  a  specific  legacy  to  his  sister  and  to  each  of  his  brothers, 
and  gave  to  his  executors  a  power  of  sale  of  his  real  estate.  He 
then  provided  as  follows :  "  After  the  decease  of  my  said  wife 
and  niece,  I  give  my  estate  to  my  lawful  heirs,  to  be  equally 
divided  among  them,  share  and  share  alike."  Testator's  real 
estate,  including  his  residence,  was  valued  at  $27,000,  and  his 
personal  estate  at  $280,000. — Held,  that,  by  the  clause  above 
quoted,  the  testator  intended  that  the  enjoyment  of  the  residue  of 
his  estate,  principal  and  income,  should  be  postponed  until  after 
the  death  of  his  wife  and  her  niece.     Whittaker  v.  Whittaker,  3S 

4.  The  net  income  of  a  specified  amount  was  given  by  a  testator  to 
his  widow  for  life,  and  his  executors  were  instructed  to  invest 
one-third  of  the  principal  thereof  in  designated  securities,  and 
were  given  a  qualified  discretion  as  to  the  investment  of  the 
balance.  They  were  also  directed  to  set  aside  from  the  remain- 
der of  the  estate  a  certain  amount,  "  or  property  which  they  may 
deem  to  be  fairly  worth  that  sum,"  one-half  of  which  should  be 
in  safe  railroad  bonds,  or  good  bonds  and  mortgages,  and  the 
income  therefrom  should  be  paid  to  his  children  for  life,  "or  to 
the  heirs  of  any  of  my  children."  They  were  also  to  "  promptly 
pay  or  set  aside"  $10,000,  the  income  of  which  should  be  paid 
to  B.  for  life,  and  to  B.'s  father  for  his  life,  should  he  survive 
B. ;  and  $3,000  "  shall  be  set  aside  and  held  in  trust  for  tach  of 
my  grandchildren  living  at  the  time  of  my  decease,  and  shall  be 
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paid  over  to  each  of  them,  as  he  or  she  shall  attain  their  twenty- 
second  year  of  age."  He  then  gave  the  residue  of  his  estate  to 
his  surviving  children,  equally,  and  appointed  his  executors. — 
Held,  that  the  executors  were  to  be  also  trustees  of  all  these 
funds;  that  the  gift  to  the  children  was  not  within  the  rule 
against  perpetuities,  because  the  issue  of  any  child  dying  should 
be  entitled  to  the  parent's  share  of  the  income  only  until  the 
death  of  all  of  testator's  children,  when  the  principal  should  be 
divided ;  that  a  grandchild  born  two  days  after  testator's  death 
took  under  the  gift  to  each  of  his  grandchildren  "  living  at  the 
time  of  my  decease;"  and  that,  under  the  residuary  clause,  the 
children  took  the  principal  of  the  gifts  to  the  widow  and  to  B. 
after  their  estates  for  life  therein  had  determined.  Randolph  v. 
Randolph,  78 

6.  A  testatrix  gave  all  her  estate  to  B.  for  life,  and  gave  to  complain- 
ant $200,  to  be  paid  out  of  the  property  that  should  remain  after 
B.'s  death.  V.  was  appointed  executrix,  and  accepted  the  trust. 
B.  survived  testatrix,  and  died  in  1854,  at  which  time  funds  of 
the  estate  were  in  V.'s  hands  sufficient  to  pay  all  the  legacies. 
V.  converted  the  estate  into  money  and  mingled  it  with  her  own. 
V.  paid  $50  to  complainant  on  her  legacy.  She  died  in  1879, 
leaving  the  defendant  her  executor.  On  a  bill  to  recover  the 
balance  of  tlie  legacy — Held, 

(1)  That  complainant  need  not  file  or  tender  a  refunding-bond 
to  defendant  before  bringing  suit. 

(2)  That  a  suggestion  that  there  might  be  other  claims  against 
the  estate  of  the  first  testatrix  did  not  render  necessary  the  ap- 
pointment of  an  administrator  de  bonis  non  on  her  estate,  because 
from  the  lapse  of  time  all  those  claims  are  presumed  to  have 
been  satisfied,  and  V.,  if  living,  could  not,  nor  can  her  executor, 
the  defendant,  assert  now  V.'s  negligence  in  settling  that  estate 
as  a  defence  to  this  suit. 

(3)  That  the  presumption  of  the  satisfaction  of  the  legacy, 
arising  from  lapse  of  time,  is  rebutted  by  the  payment  of  the  $50 
thereon  by  V.     Belts  v.  Van  Dyke,  149 

6.  A  farm  was  devised  to  executors,  to  hold  in  trust  for  the  testator's 
daughter  Julia  for  life,  with  power  to  sell  during  her  lifetime 
with  her  consent,  and  if  not  then  sold,  to  sell  it  after  her  death, 
and  to  divide  the  proceeds  among  her  children.  Julia  died 
before  the  farm  had  been  sold,  leaving  one  child,  Emma,  who 
thereafter  gave  a  mortgage  on  the  farm  to  defendant,  which  has 
been  recorded.  Subsequently  the  executors  sold  the  farm  to 
complainants. — Held,  that  Emma  had  no  interest  in  the  farm 
which  she  could  mortgage  and  that,  consequently,  the  complain- 
ants took  the  fee  clear  of  her  pretended  encumbrance. — Held, 
further,  that  the  court  would  not  determine,  in  this  suit,  whether 
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Emma's  mortgage  operated  as  an  assignment  pro  tanto  of  her 
interest  in  tiie  proceeds  of  sale,  which  the  court  would  compel 
the  executors  to  pay  over  to  defendant.     Vanderveer  v.  Conover,     161 

7.  A  testator  gave  to  A.  a  legacy,  the  interest  of  which  was  to  be  paid 

to  A.'s  father  during  his  lifetime.  A.,  who  was  not  one  of  tes- 
tator's decedents,  died  before  the  testator. — Held,  that  the  legacy 
lapsed,  and  that  the  lapse  destroyed  any  claim  for  interest  on 
the  legacy  by  A.'s  father,  who  survived  both  A.  and  the  testator. 
Cook  V.  Lanning,  369 

8.  By  a  legacy  to  Sarah,  daughter  of  Elizabeth  Waters,  testator  was 

held  to  have  meant  Sarah,  daughter  of  Elizabeth  Wasson,  hia 
great-niece.     Id ,  369 

9.  After  a  specific  devise  and  several  legacies,  a  testator  provided: 

"  It  is  my  will  that  none  of  these  legacies  be  paid  until  after  the 
death  of  my  brother  G.  and  his  wife  E.,  and  after  their  death 
the  balance  of  my  estate,  if  any,  to  be  equally  divided  between  A, 
B,  C,  D  and  F."  The  testator's  debts  exceed  his  personal  estate, 
while  the  real  estate,  outside  of  the  specific  devise,  largely  ex- 
ceeds in  value  the  balance  due  on  the  debts  after  applying  the 
personal  estate  thereto. — Held,  that  the  legacies  were  a  charge 
on  the  land ;  that  all  the  lands  were  devised,  and  that  the  ex- 
ecutors must  sell  them  to  pay  the  debts  and  legacies,  and  invest 
the  surplus  and  hold  it  during  G.'s  lifetime  (E.  having  died  mean- 
while), and  after  G.'s  death  divide  it  among  A,  B,  C,  D  and  F. 
Id.,  369 

10.  A  testator  gave  to  his  wife  for  life  the  interest  of  certain  moneys 

and  also  the  interest  of  some  contingent  funds,  if  those  funds 
should  become  part  of  his  estate.  The  wife  died  before  the  tes- 
tator, and  the  contingent  funds  did  not  fall  into  his  estate  until 
after  his  own  death. — Held,  that  they  should  pass  under  the  resid- 
uary clause  for  the  benefit  of  testator's  two  sisters,  to  whom  he 
had  given  for  life  the  interest  of  "  two  equal  shares  of  the  re- 
mainder of  my  property,"  and  that  the  principal  thereof  should 
ultimately  go  to  those  to  whom  he  gave  his  sisters'  shares  after 
their  death,  and  not  to  those  to  whom  he  gave  the  shares  of 
"  moneys  apportioned  to  my  wife "  after  her  death.  Barnet  v. 
Barnet,  380 

11.  A  testator  gave  portions  of  his  real  estate  to  his  widow  for  life 

and  the  balance  to  his  children  in  fee,  with  a  power  to  his  execu- 
tors to  sell  at  their  discretion,  and  a  direction  to  divide  the  pro- 
ceeds of  sale  amongst  his  children. — Held,  that  the  executors, 
having  exercised  their  discretion  and  made  sale,  there  was  a 
conversion,  and  that  the  proceeds  must  be  disposed  of  as  personal 
property. — Held,  also,  that  the  interest  of  the  children  in  the 
portion  given  to  them  in  fee  vested  at  the  death  of  the  testator 
and  not  at  the  period  of  distribution;  and  that  half  of  the  por- 
tion given  to  the  widow  vested  in  the  children  in  case  of  the 
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marriage  of  the  widow,  at  the  time  of  sueh  marriage,  and  the 
balance  at  the  death  of  the  widow.     Kouvalinka  v.  Geibel,  44S 

12.  Notwithstanding  the  testator  first  said  he  gave  the  lands  to  his 

children  in  fee,  he  also  directed  his  executors  to  take  charge  of 
the  share  of  one  of  them  and  to  pay  her  the  proceeds  and  inter- 
est, without  saying  anything  more  as  to  the  fee. — Held,  that  in 
this  case  the  fee  was  disposed  of,  and  that  the  testator  did  not 
die  intestate.     Id.,  443 

13.  The  testator  said,  in  his  will,  that  if  any  of  his  children  filed  a 
caveat  against  the  probate  of  his  will,  he  should  pay  all  the  costs. 
In  case  a  caveat  is  filed,  the  statute  authorizes  the  orphans  court 
to  order  the  costs,  expenses  and  counsel  fees  to  be  paid  out  of  the 
estate.  The  orphans  court  ordered  all  costs  and  expenses  paid 
out  of  the  estate. — Held,  that  the  provisions  of  the  will  must 
give  way  to  the  statute. — Held,  also,  that  the  doctrine  of  election 
cannot  be  applied  in  such  case.     Hoit  v.  Hoit,  478 

<Se«  Domicile  ;  Jurisdiction,  1. 

Divorce. 

1.  A  husband  who  has  had  sexual  intercourse  with  the  woman  who 

subsequently  became  his  wife,  is  not  entitled  to  have  his  mar- 
riage annulled  on  the  ground  that  she  represented  herself  to  be 
pure  when  he  proposed  marriage  to  her,  but  who  was  in  fact,  at 
the  time  of  the  representation,  with  child.  Seilheimer  v.  Seil- 
heimer,  412 

2.  After  the  testimony  in  a  divorce  suit  has  been  taken,  and  the 

pleadings  and  proofs  submitted  to  the  court  for  final  determina- 
tion, the  complainant  may  be  allowed  to  amend  her  bill  and  to 
submit  further  evidence  so  as  to  obtain  a  decree  for  permanent 
alimony  in  case  she  ultimately  succeeds  in  obtaining  a  decree 
for  divorce.     Miller  v.  Miller,  475 

8.  The  words  "  extreme  cruelty,"  in  our  act  concerning  divorces,  are 
not  stronger  in  meaning  than  the  term  scevitia,  derived  from  the 
civil  law.     Smith  v.  Smith,  566 

4.  A  charge  of  incest  made  by  a  husband  against  his  wife,  persisted 

in,  without  cause,  attended  with  slight  acts  of  violence,  jealous 
watchings,  suspicious  conduct  and  her  reasonable  apprehension  of 
bodily  harm,  is  good  ground  for  judicial  separation  by  a  divorce 
from  bed  and  board.     Id.,  566 

5.  It  is  not  a  good  defence  to  such  complaint   that  the  husband 

appears  to  be  under  an  insane  delusion,  where  there  is  not  gene- 
ral insanity  or  dementia.     Id.,  666 

Domicile. 

A  testator,  domiciled  in  New  Jersey,  provided  in  his  will  that  what- 
ever advances  he  might  make  in  his  lifetime  to  his  son  for  the 
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payment  of  the  Bon's  debts,  not  exceeding  $200,000,  would  be 
found  charged  against  him  in  an  account  Ivept  by  the  testator,  and 
should  be  deducted  from  the  son's  share.  He  also  directed  that 
those  charges  should,  in  no  event,  affect  the  portions  of  his  other 
legatees.  Those  advances  and  charges  amount  to  $120,000.  The 
executors  have  filed  a  bill  in  this  court,  alleging  that  the  son  had 
applied  to  them  for  the  balance  ($80,000)  of  the  $200,000,  and 
praying  directions  as  to  their  duties.  The  son,  who  resides  in 
New  York,  wlieie  a  large  portion  of  the  estate  is,  afterwards  filed 
a  petition  with  the  surrogate  of  New  York  city  against  the  execu- 
tors, who  also  reside  there,  setting  forth  certain  debts  which  he 
owes,  and  asking  for  an  order  that  the  executors  pay  him  the 
$80,000  to  satisfy  those  debts.  The  other  legatees  resisted  that 
application,  and  it  is  still  undetermined.  They  have  also  filed 
answers,  and  answers  by  way  of  cross-bill  to  the  suit  pending 
here,  protesting  against  the  proceedings  before  the  New  York 
surrogate. — Held,  that  as  the  domicile  of  the  testator  was  here, 
and  therefore  the  executors  must  account  here,  and  as  the  amount 
of  the  residuum,  from  which  the  |80,000  must  be  paid,  if  at  all, 
is  not  yet  ascertained,  and  as  the  shares  of  the  other  legatees 
may  be  affected  by  the  executors  paying  the  son  now,  this  court 
will  enjoin  the  executors  from  paying  any  money  out  of  the 
residuum  until  after  its  amount  has  been  ascertained,  and  will 
also  enjoin  the  son  from  proceeding  in  the  foreign  tribunal  to 
enforce  such  payment.     Hulton  v.  Hutton,  461 

Dower. 

1.  On  a  bill  for  partition  of  three  separate  tracts  of  land,  the  court 

has  no  power  to  order  that  a  widow's  dower  therein  be  set  off 
in  one  tract,  and  that  the  remainder  of  that  tract,  and  also  the 
other  two  tracts,  be  sold  free  and  clear  of  the  encumbrance  of 
her  dower.     Hardin  v.  Lavn-ence,  164 

2.  The  title  to  a  house  and  lot  was  taken  in  1852  in  the  name  of  one 

K.,  but  the  consideration  was  paid  by  one  D.,  who,  with  his 
family,  continuously  occujiied  the  premises  thereafter  until  his 
death,  and  paid  the  taxes  thereon  and  for  all  improvements  and 
repairs,  without  accounting  for  the  rents  to  R.,  or  being  called  on 
by  R.  to  do  so.  R.,  at  the  request  of  D.,  afterwards  conveyed 
the  premises  to  C,  who  was  D.'s  daughter  by  a  former  wife. — 
Held,  that  D.  had  a  resulting  trust  in  the  premises,  and  that  his 
wife,  the  respondent,  was  entitled  to  dower  therein.  Merghon 
v.  Duer,  3S8 

8.  An  agreement  by  an  infant  to  accept  a  pecuniary  consideration 
in  lieu  of  dower  is  not  a  bar  to  a  claim  for  dower.  But  she  can- 
not claim  dower,  and  enforce  the  payment  of  a  promissory  note 
given  to  secure  such  consideration.     Drew  v.  Drew,  468 
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4.  Where  the  proceedings  for  the  sale  of  land  to  pay  a  decedent's 
debts  are  regular,  and  the  orphans  court  orders  the  land  to  be 
sold  free  from  the  widow's  right  of  dower,  the  sale  thereunder 
divests  her  of  all  claim  upon  the  land  and  transfers  her  interest 
to  the  money  derived  from  such  sale.    Schmiit  v.  Willis,  51fc 

6.  A  husband  was  seized  in  fee  of  lands  during  coverture,  and  alien- 
ated the  same  without  his  wife  relinquishing  her  right  of  dower. 
Afterwards  and  before  his  death,  annual  taxes  and  two  assess- 
ments for  municipal  improvements  were  levied  upon  the  prop- 
erty.— Held,  that  the  widow  was  entitled  to  dower  free  from  the 
taxes,  but  that  her  dower  should  be  assigned  with  the  increased 
value  arising  from  the  improvements,  and  charged  with  the  pay- 
ment during  her  tenure  of  interest  upon  one-third  of  the  princi- 
pal of  the  assessments.     Jonas  v.  Hunt,  880 

E. 

Basements. 

1.  In  1859  L.  conveyed  a  tract  of  land  to  S.,  by  a  deed  containing  a 

covenant  that  L.,  his  heirs  and  assigns,  would  thereafter  keep 
open  a  private  road,  two  rods  wide,  from  the  public  road  to  the 
rear  of  the  lands  conveyed,  and  directly  south  thereof.  L.  then 
also  owned  the  land  southward.  S.'s  land  now  belongs  to  com- 
plainant and  L.'s  to  defendant,  their  respective  conveyances 
containing  the  covenant. — Held,  that  complainant  could  enjoin 
defendant  from  encroaching  on  the  private  road  by  erecting 
piazzas,  fences  &c.,  and  that  he  was  not  estopped  by  knowledge 
of  defendant's  intention  to  build  the  structures  and  of  their 
subsequent  erection,  and  offered  no  resistance;  and  that  the 
statute  of  limitations  was  no  defence.     Gawtry  v.  Leland,  328 

2.  A  right  of  way  which  was  originally  a  way  of  necessity  had  existed 

undisturbed  since  1840.— iTeW,  that  certain  proceedings  in  1845 
by  chosen  freeholders  to  open  the  way  as  a  by-road  might,  under 
the  circumstances,  be  resorted  to  in  order  to  locate  and  define 
the  way.— ffeW,  further,  that  the  owner  of  the  servient  tenement 
and  his  tenants  should  be  perpetually  enjoined  from  obstructing 
the  way  and  should  also  pay  costs,  but  that  neither  the  owner's 
children,  who  have  no  title  in  the  premises,  but  have  neverthe- 
less been  made  parties,  nor  his  mortgagees,  who  have  also  been 
made  parties,  should  be  required  to  pay  costs.  French  v.  Smith,  361 
8.  When  the  language  of  a  deed  is  sufficient  to  create  an  easement  of 
a  right  of  way  over  the  premises  conveyed  as  an  appurtenant  to 
the  grantor's  premises  lying  adjacent  thereto,  and  words  are 
added  indicating  a  purpose  to  dedicate  the  way  as  a  public  street 

Seld,  that  the  creation  of  a  public  right  to  be  enjoyed  infuturo 

whenever  the  public  authorities  might  see  fit  to  accept  the  dedi- 
48 
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Easements—  Continxied. 

cation  was  not  inconsistent  with  the  private  easement  which 
enured  to  the  grantor  immediately  from  the  grant,  and  that  the 
latter  was  entitled  to  the  use  of  the  way,  although  the  public  had 
not  accepted  the  dedication.    Booraem  v.  North  Hudson  R.  Cb.,      667 
See  Dedication. 

Election. 

See  Devise,  13. 

Estoppel. 

1.  The  complainant  transferred  to  the  defendants  five  shares  of  their 
own  stock  standing  in  his  name,  to  secure  a  loan  by  them  to 
him.  The  loan  was  paid  in  1881.  In  1878  two  shares  of  that 
stock  were  levied  on  to  pay  complainant's  taxes,  and  defendants 
notified  him  of  the  levy.  The  tax  collector  sold  the  two  shares 
at  public  sale  to  complainant  through  an  agent,  and  the  surplus 
arising  from  the  tax  sale  was  paid  directly  to  the  complainant  by 
the  tax  collector.  Shortly  afterwards  the  complainant  sold  those 
two  shares  to  the  agent,  who  paid  him  therefor.  After  the  five 
shares  of  stock  matured  in  1882,  the  defendants  tendered  the 
complainant  the  value  of  the  three  shares  still  standing  in  his 
name,  after  deducting  therefrom  the  amount  of  his  dues,  fines  &c., 
which  he  refused  to  receive.  They  paid  the  amount  into  court 
in  this  suit.  On  a  bill  filed  in  1883  against  the  defendants,  to 
compel  them  to  transfer  the  five  shares  to  complainant — Held, 
that  the  bill  had  no  merits.  McNeal  v.  Mechanics  Building  and 
Loan  Asso'n,  351 

2.  An  intestate  had  been  a  member  of  two  successive  partnerships 
carrying  on  the  same  business.  The  complainant,  after  having 
been  appointed  his  administrator,  but  before  he  had  actually 
qualified,  sold  the  intestate's  interest  in  both  firms  to  one  H.,  who 
has  not  yet  paid  therefor.  H.  had  been  a  member  of  the  first 
firm  and  joined  the  intestate's  last  partners  in  forming  a  new  firm 
to  continue  the  business  with  them  on  the  basis  of  H.'s  con- 
tributing thereto  the  intestate's  interest. — Held,  that  complainant 
could  not,  after  allowing  liis  sale  to  H.  to  stand  unquestioned  for 
three  years,  come  into  chancery  and  demand  an  accounting  by 
the  new  firm  and  by  both  the  old  firms,  on  the  ground  that  his 
intestate's  share  of  both  the  old  firms'  assets  was  still  included  in 
the  new  firm's,  and  therefore  he  was  entitled  to  participate  in  the 
profits.     Demarest  v.  Rutan,  359 

Z,  A  receiver  of  an  insolvent  corporation  of  this  state  was  appointed 
by  this  court.  He  was  also  appointed  ancillary  receiver  in  New 
York,  where  there  was  property  of  the  corporation.  Lee,  a 
creditor,  recovered  a  judgment  in  New  York  against  the  corpora- 
tion.    He  afterwards  made  an  assignment  there  for  the  benefit 
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of  his  creditors,  which  contained  preferences  that  rendered  it 
void  here.  Nearly  all  the  corporation's  creditors  agreed  with 
him  and  with  each  other  to  compromise  their  claims  at  fifty 
cents  on  the  dollar.  Among  those  who  so  agreed  was  the 
assignee  of  Lee.  After  notiiying  all  of  Lee's  creditors  of  the 
application  therefor,  the  assignee  obtained  an  order  of  a  New 
York  court  approving  his  acceptance  of  the  compromise.  He 
thereupon  accepted  it  (by  the  terms  of  compromise  the  money 
was  to  be  paid  by  a  fixed  day),  and  soon  afterwards  the  receiver 
made  the  agreement  of  compromise  with  him  and  gave  him  at 
his,  the  receiver's,  ofiBce  in  New  York,  a  writing  signed  by  him- 
self as  receiver,  notifying  him  that  pursuant  to  the  agreement  the 
fifty  per  cent,  would  be  paid  to  him  on  or  before  the  day  fixed,  as 
above  mentioned.  The  complainants,  who  were  some  of  Lee's 
creditors  here,  afterwards  attached  the  money  payable  on  the 
Lee  claim  in  the  hands  of  the  receiver. — Held,  that  they  were 
estopped,  by  acquiescence  and  delay,  from  preventing  the  re- 
ceiver's paying  the  assignee  the  amount  due  him  under  the 
compromise.     Kimball  v.  Lee,  403 

4.  Two  thousand  dollars  of  the  funds  were  invested  by  one  of  two 
executors  in  municipal  bonds,  contrary  to  law  and  to  the  direc- 
tions of  the  will.  The  city  afterwards  became  bankrupt,  and 
proposed  a  compromise  with  its  bondholders,  which  was  sub- 
mitted, by  the  executor  and  the  widow,  the  executrix,  to  the 
beneficiaries  of  the  estate,  and  they  authorized  them  to  accept  it, 
and  to  receive  the  substituted  bonds,  which  they  did  accordingly. 
— Held,  that  the  beneficiaries'  action  in  approving  the  compro- 
mise did  not  estop  them  from  holding  the  executor  liable  for  the 
original  illegal  investment.      Woodruff  v.  Lounsberry,  646 

See  Contempt,  1 ;  Easement,  1 ;  Executors,  L 

Evidence. 

1.  Evidence,  to  be  believed,  must  not  only  proceed  from  the  mouth 

of  a  c.fcdible  witness,  but  must  be  credible  in  itself.  Second  Nat. 
Bank  v.  O'Rourke,  92 

2.  Oral  evidence  is  not  competent  to  establish  an  agreement  to  change 

the  description  of  land  previously  bargained  for  by  a  written 
contract  signed  by  the  vendor.     Carskaddon  v.  Kennedy,  259 

8.  Where,  in  a  suit  brought  by  the  representatives  of  a  deceased 
person,  the  testimony  of  the  living  defendant  concerning  conver- 
sations and  transactions  had  with  the  decedent  is  admitted  with- 
out objection,  it  is  not  in  the  power  of  the  court  afterward  to 
strike  it  out  because  its  admission  is  opposed  to  the  statute. 
Rowland  v.  Rowland,  281 

4.  The  court  can  strike  out  testimony  so  admitted  only  when  its  ex- 
clusion is  demanded  by  some  consideration  of  public  policy.     Id.,  281 
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5.  Upon  a  petition  stating  that  the  stock  of  a  corporation  of  this  state 

has  greatly  depreciated  in  value ;   that  the  president  has  been 
using  its  property  for  his  own  benefit,  no  account  of  which  ap- 
pears in  the  regular  annual  statement,  and  that  the  petitioners 
;  (who  are  stockholders),  at  a  stockholder's  meeting  were,  by  reso- 

'.  lution,  refused  an  opportunity  to  inspect  the  books,  the  chan- 

'  cellor,  under  Rev.  p.  186  g  50,  ordered  that  the  books  of  account 

of  the  company,  which  books  were  kept  outside  of  the  state,  be 
brought  into  the  state,  and  that  the  petitioners  should  be  allowed 
a  reasonable  specified  time  to  examine  them  after  they  should 
have  been  so  brought  in.     Huylar  v.  Cragin  Cattle  Co.,  392 

6.  The  genuineness  of  a  deceased  husband's  handwriting   may  be 

shown  by  an  inspection,  and  by  an  expert's  comparison  thereof 
with  other  writing  proved  to  be  his,  and  also  by  witnesses  to 
whom  he  exhibited  the  memorandum  and  explained  its  effect. 
Youmans  v.  Petty,  495 

7.  An  order  to  take  testimony  to  be  used  on  the  hearing  of  an  appeal, 

specified  on  what  points  it  should  be  taken.  The  respondents, 
nevertheless,  caused  considerable  irrelevant  testimony  to  be  taken 
and  printed,  against  the  objection  of  the  appellant. — Held,  that 
the  respondents  should  pay  the  cost  thereof.  Personette  v.  John- 
son, 532 

B.  The  act  which  excludes,  when  any  party  to  a  suit  sues  or  is  sued 
in  a  representative  capacity,  a  party  from  testifying  "  as  to  any 
transaction  with,  or  statement  by,  any  testator  or  intestate  repre- 
sented in  such  action,"  does  not  exclude  such  party  from  testify- 
ing with  respect  to  a  contract  made  by  him  with  the  deceased 
executor  of  such  represented  testator.     Palmaleer  v.  Tilton,  555 

See  Appeal,  1 ;  Devise,  5 ;  Divorce,  2 ;  Husband  and  Wife,  3,  5. 

Executors  and  Administrators. 

1.  Executors'  verbal  statements  to  a  creditor  of  the  estate,  that  his 
claim  was  all  right,  and  that  they  would  pay  it  as  soon  as  they 
had  enough  money  on  hand  to  do  so,  will  not  excuse  such 
creditor's  neglect  to  present  the  claim  to  them  formally  within 
the  time  limited  by  the  order  of  the  court,  nor  estop  them  from 
setting  up  the  order;  nor  will  an  allegation  that  they  have  wasted 
the  estate,  unsupported  by  a  statement  of  the  facts  constituting 
such  waste,  render  them  personally  liable  to  a  creditor  of  the 
estate.     Lewis  v.  Champion,  69 

2.  A  testator  directed  his  executors  to  sell  his  lands  within  one  year 
after  his  decease,  or  as  soon  thereafter  as  in  their  judgment  should 
seem  best  for  the  interest  of  his  estate.  He  gave  to  his  wife  one- 
third  of  the  use  and  profits  of  his  estate  for  life,  and  the  rest  to 
his  four  daughters,  and  constituted  his  wife  and  D.  executors. 
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He  died  in  1873.  At  that  time  liis  wife  and  two  of  his  daugh> 
ters  were  living  on  the  homestead  with  him,  and  they  continued 
to  live  there  until  their  deaths,  which  occurred,  one  in  1876,  and 
the  other  in  1880.  The  executors  were  offered  $30,000  for  the 
farm  in  1873,  but  the  heirs  then  declined  to  sell  at  that  price. 
The  executors  rented  the  farm,  and  some  of  the  four  daughters 
with  their  mother  continuously  occupied  the  homestead.  The 
executors  employed  real  estate  agents  for  two  years  to  sell  the 
farm,  and  offered  to  take  $20,000  for  it.  In  1876,  one  of  the  sons- 
in-law  offered  the  executor  (not  the  widow,  with  whom  he  was 
then  living  on  the  farm)  $12,500  therefor,  but  he  declined  it. 
They  ultimately  sold  the  farm  for  about  $9,600.— ifeW,  that  they 
were  not  personally  chargeable  with  negligence  in  not  accept- 
ing the  offer  of  $30,000,  nor  the  subsequent  offer  of  the  son-in- 
law,  which  does  not  appear  to  have  been  bona  fide.  Rolfe  v. 
Van  Sickle,  168 

8.  Where  securities,  which  came  into  executors'  hands  as  assets  of . 
their  testatrix's  estate,  but  which  in  fact  belonged  to  her  hus- 
band's estate,  have  been  appropriated  by  them  in  the  proper  dis- 
charge of  their  duties,  without  notice,  they  will  be  protected. 
Mulford  V.  Mulford,  165 

4.  Where  there  are  two  or  more  executors,  both  or  all  should,  as  a 

general  rule,  join  in  a  petition  to  the  court  for  an  order  to  sell 
their  testator's  lands  to  pay  his  debts,  or,  if  both  or  all  do  not 
join,  the  record  should  show  why  the  executor  or  executors  who 
do  not  apply  did  not  join  in  the  application.  Personette  v.  John- 
son, 173 

5.  A  testator's  lands  may  be  sold   to  pay  the  costs  and  expenses  of 

settling  his  estate,  including  executors'  commissions  and  counsel 
fees,  where  the  personal  estate  is  insuflBcient  to  pay  them.     Id.,      17$ 

6>  Where  two  or  more  executors  receive  the  estate  of  their  testator 
jointly,  and  afterwards  file  a  joint  account,  they  stand  jointly 
liable  to  the  persons  entitled  to  the  estate  for  all  that  the  account 
shows  to  be  in  their  hands.     Suydam  v.  Bastedo,  433 

7.  Where  there  are  two  executors,  and  each  one  appears  to  have  dis- 
charged his  duty  towards  the  estate  with  discretion  and  fidelity, 
and  each  in  his  sphere  brought  to  the  business  valuable  qualifi- 
cations, the  commissions  should  be  divided  equally.  Pomeroy  v. 
Milh,  617 

%.  One  of  two  executors  kept  all  the  moneys  of  the  estate,  and  paid 
out  to  the  legatees  nearly  all  the  funds,  in  April,  1881,  against 
the  remonstrance  of  his  co-executor.  Their  account  was  passed 
in  September,  1881,  after  which  a  litigation  as  to  the  amount  of 
their  commissions  arose — Held,  that  the  co-executor  was  entitled 
to  recover  from  the  other  executor  interest  on  his  commissions 
from  September,  1S*1.     Id.,  617 
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9.  The  court  may  refuse  to  charge  the  counsel  fees  in  a  successful 

suit,  brought  by  the  executor  against  the  testator's  widow,  to 
recover  assets  of  the  estate,  upon  the  income  of  the  estate,  in 
which  the  widow  has  a  direct  interest  as  annuitant.  Bonney  v. 
Haydock,  513 

10.  On  successful  exceptions  to  an  executor's  account,  a  counsel  fee 
may  be  allowed  the  exceptant  (an  annuitant)  out  of  the  corpus 

of  the  estate.     Id.,  513 

11.  Two  of  three  executors  were  indebted  to  their  testator  on  bond 

and  mortgage,  which  the  tiiird  executoi  held.  The  two  executors 
paid  claims  against  the  estate,  which  were  allowed  to  them  and 
deducted  from  their  respective  mortgages  in  the  account  filed  by 
all  of  the  executors  in  1876.  The  mortgages  appear  to  have 
been  surrendered  in  1882.  On  final  account  in  1884 — Held,  that 
the  two  executors  were  chargeable  with  interest  on  the  balances 
due  on  their  respective  mortgages  from  1876  to  1882,  they  not 
having  established  the  fact  that  their  disbursements  out  of  their 
own  funds  on  behalf  of  the  estate,  immediately  after  the  passing 
of  the  account  in  1876,  equaled  the  amount  due  on  their  mort- 
gages, and  their  co-executor  testifying  that  the  mortgages  were 
not  paid  when  they  were  turned  over  to  them  in  1882.  Acker- 
man's  Estate,  538 

12.  Where  one  of  three  executors  took  possession  of  and  separately 

accounted  for  the  entire  estate,  without  exception  on  the  part  of 
the  beneficiaries,  his  co-executors  are  not  liable  to  be  called  to 
account  therefor.     Duncan  v.  Davison,  536 

18.  Executors  were  directed  to  invest  funds  of  the  estate  in  bonds 
and  mortgages,  on  property  worth  double  the  amount  invested  ; 
they  were  also  empowered  to  sell  all  of  testator's  lands.  They 
did  so,  and  in  making  those  sales  received  mortgages  for  part  of 
the  purchase-money,  which  was  subsequently  lost  by  the  depre- 
ciation of  the  premises  in  value. — Held,  that  such  purchase- 
money  mortgages  were  not  the  investments  of  the  estate  contem- 
plated by  the  testator,  and  that  consequently  the  executors, 
who  appear  to  have  acted  prudently,  were  not  liable  for  their 
loss.   Woodruff  v.  Lounsberry,  54tt 

14.  Testator's  widow  was  entitled  to  a  life  estate  in  all  the  properJ,y, 
and  she  was  also  one  of  the  executors,  and  as  such  collected  part 
of  the  interest  on  the  securities  of  the  estate  from  time  to  time. 
— Held,  that  if  her  co-executors  were  entitled  to  a  commission 
thereon,  it  should  be  paid  out  of  the  income  itself.     Id.,  645 

Set  Appeal,  4 ;  Devise,  5 ;  Domicile  ;  Estoppel,  4  ;  Evidbncb, 
3,  8 ;  Jurisdiction,  5,  6,  7 ;  Trusts,  2. 
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F. 

Fixtures. 

1.  A  building  erected  by  a  teuaut  on  the  demised  premises  pursuant 

to  a  covenant  in  his  lease,  and  which  his  lease  gives  him  no 
right  to  remove,  is  not  severable  or  removable  as  a  trade  fixture. 
Deane  v.  Hutchinson,  83 

2.  A  steam  boiler  placed  and  used  on  the  premises  by  a  lessee,  who 

afterwards  purchased  the  premises,  which  steam  boiler  was  not 
attached  to  the  soil,  but  moved  from  place  to  place  about  the 
building,  and  rested  by  its  own  weight  on  a  foundation,  with 
about  thirty  feet  of  pipe  supported  by  iron  clamps  and  bars, 
which  were  fastened  to  the  main  building  by  spikes,  is  not  a  fix- 
ture as  between  the  purchase-money  mortgagee  of  the  lands  and 
a  subsequent  claimant  of  such  boiler,  under  a  bill  of  sale  from 
the  grantee  of  the  premises.     Early  v.  Burtis,  501 

Frauds  and  PerjTiries. 

The  complainant,  one  of  the  eight  directors  of  a  corporation,  en- 
dorsed a  promissory  note  for  its  benefit,  and  the  proceeds  of 
which  it  received,  under  an  oral  agreement  with  all  of  his 
co-directors  to  indemnify  him  from  all  loss  resulting  therefrom, 
except  as  to  his  own  portion,  one-eighth.  He  was  compelled  to 
pay  the  note,  and  five  of  the  directors  repaid  him  their  respective 
shares  of  the  amount.  On  demurrer  by  the  other  two  directors 
to  a  bill  to  recover  the  amount  due  on  their  indemnity — Held, 
(1)  that  the  agreement  was  not  within  the  statute  of  frauds ;  (2) 
that  the  remedy  at  law  being  adequate,  the  bill  must  be  dis- 
missed.    Cortelyou  v.  Hoagland,  1 

Fraudulent  Conveyances. 

1.  A  vendee,  in  order  to  be  able  to  maintain  his  title  against  the 

creditors  of  his  vendor,  must  not  only  be  a  purchaser  for  value, 
but  a  purchaser  in  good  faith.     Second  Nat.  Bank  v.  CBourke,        92 

2.  A  sister  purchased  lands  of  her  brother  John  when  the  complain- 

ant was  a  previous  creditor,  which  she  knew.  She  paid  |50  in 
cash,  and  gave  her  brother  her  note  for  the  balance  of  the  con- 
sideration, $650,  which  note  he  held  for  four  years,  although 
very  needy. — Held,  that  if  she  had  notice  of  the  fraud  before 
she  paid  the  note,  she  was  not  a  bona  fide  purchaser,  even  if  she 
had  no  notice  thereof  when  she  took  her  deed.  Keyser  v.  Angle,  481 
8.  After  her  purchase  complainant  sold  the  land  under  his  judgment, 
and  it  was  also  sold  under  partition  proceedings,  and  the  sister 
purchased  it. — Held,  that  the  complainant  would  be  allowed  to 
stand  in  the  place  of  hi«  creditors,  (the  brother  John  and  an- 
other brother,  Steuben),  both  of  whose  interests  in  the  premises 
he  had  purchased  at  the  sale  under  iiis  own  judgment,  and  that 


760  INDEX.  [40  Eq, 


Fraudulent  Conveyances — Continued. 

the  purchase-mouey  received  by  the  commissioners  should  be 
puid  lo  liim.     Id.,  481 

4.  A  v/ite  received  $1,000  from  her  father's  estate  in  1859,  which  she 
then  loaned  to  her  husband,  taking  therefor  his  note,  under  seal, 
payable  to  her  sister.  In  1867  he  paid  her  the  $1,000,  and  she 
thereupon  surrendered  the  note.  After  the  note  had  been  given 
up,  she  inquired  about  the  payment  of  the  interest,  and  he 
promised  to  pay  it. — Held,  that  such  interest  was  not  a  good  con- 
sideration, as  against  an  intervening  judgment  creditor,  to  sus- 
tain a  payment  of  $480  to  her  in  1882,  when  in  order  to  obtain 
the  money  he  and  his  wife  mortgaged  the  only  lands  he  owned. 
Watson  v.  Cummins,  488 

h.  An  injunction  will  not  be  granted  to  restrain  the  holder  of  a  legal 
title  to  land  from  proceeding  at  law  to  recover  possession,  when 
an  apparently  equitable  title  was  passed  in  fraud  of  creditors, 
and  the  complainant  who  claims  under  it  had  knowledge  of  and 
participated  in  the  fraud.     Powers  v.  Cauda,  608 


G. 


Gift. 

See  Husband  and  WirE,  4,  5. 


Guardian  and  Ward. 

1.  A  husband  was  one  of  two  trustees  to  whom  one-fourth  of  hiB 

wife's  estate  was  given,  to  be  applied,  at  their  discretion,  for 
the  education  and  maintenance  of  the  children  during  his  life- 
time. The  will,  however  was  not  proved  by  him. — Held,  that 
his  estate  should  not  be  held  accountable  to  the  children,  after 
his  death,  for  the  fourth,  which  was  not  too  much  for  their 
reasonable  maintenance  and  education,  but  that  he  was,  under 
the  circumstances,  entitled  to  the  benefit  of  the  provision,  al- 
though the  will  was  not  proved  in  his  lifetime.  Camden  Safe 
Deposit  Co.  V.  Ingham, 

2.  In  this  case  it  was  held  that,  under  the  circumstances,  the  estate  of 

the  guardian,  the  father  of  the  wards,  should  be  held  liable  for 
simple  interest  only,  on  his  wards'  moneys,  from  the  expiration 
of  six  months  after  his  having  received  the  moneys  which  he 
failed  to  invest,  and  which  cannot  now  be  identified.  Id., 
&  An  intestate  left  surviving  him  a  widow  and  one  child,  who  were 
entitled  to  all  his  personal  estate.  The  widow  was  appointed  his 
administratrix,  and  also  the  guardian  of  his  child.  In  her  account 
as  administratrix  she  had  charged  herself  with  a  certain  mort- 
gage, but  neglected  to  claim  allowance  for  the  costs  and  execu- 
tion fees  which  she  had  paid  in  connection  with  the  mortgage.- 
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Held,  that  she  could  not  be  allowed  credit  for  the  amount  of 
those  costs  and  fees  in  her  account  as  guardian.  Allen's  Account,  181 
4.  Where  an  order  of  this  court  has  directed  the  amount  of  counsel 
fees  to  be  allowed  to  a  guardian  in  a  litigation  in  this  court,  such 
guardian  cannot  charge  against  her  ward's  estate,  in  a  subsequent 
accounting,  the  amount  paid  by  her  to  her  counsel  in  that  litiga- 
tion, in  excess  of  the  amount  fixed  by  the  order.     Id.,  181 

H. 

Husband  and  "Wife. 

1.  A  married  woman   bequeathed   to  her   husband,  for   life,  three- 

fourths  of  the  residue  of  the  income  of  her  estate,  and  also  a 
contingent  right  (on  the  death  of  his  children  by  her)  to  the 
remaining  fourth,  which  she  devoted  to  the  maintenance  and 
education  of  those  children  during  his  life,  and  made  him  one  of 
her  executors.  He  endorsed  on  the  will,  at  tlie  time  of  its  exe- 
cution, his  consent  thereto,  under  seal.  He  survived  his  wife 
ten  years  and  never  proved  her  will,  but  took  out  letters  of  ad- 
ministration on  her  estate. — Held,  that  his  consent  was  upon 
valuable  consideration  and  was  irrevocable,  and  the  probate  of 
the  will  by  his  co-executors,  after  his  death,  valid.  Camden  Safe 
Deposit  Co.  V.  Ingham,  S 

2.  On  April  27th,  1850,  a  mortgage  was  given  by  John  T.  Cronley 

and  his  wife,  Bridget,  on  the  house  and  lot  in  which  they  then 
lived.  On  May  13th,  1850,  the  mortgagee  assigned  it  to  Z.  S.  C, 
who,  on  April  27th,  1857,  assigned  it  to  Bridget,  and  she,  on 
Angust  13th,  1880,  assigned  it  to  complainant.  John  T.  Cronley 
died  in  California  on  April  13th,  1854,  and  his  widow,  Bridget, 
and  their  children  continued  to  occupy  the  premises,  her  dower 
therein  never  having  been  assigned.  There  was  no  administra- 
tion on  his  estate.  At  various  times  between  October  16th,  1861, 
and  December  18th,  1873,  Bridget  gave  four  mortgages  on  the 
premises,  which  are  now  held  by  one  of  the  defendants.  On 
April  r2th,  1872,  Bridget  received  the  moneys  for  the  taking  of 
a  portion  of  the  premises  for  a  public  road  and  for  damages 
thereto,  and  she  spent  a  part  of  those  moneys  in  cutting  down 
the  front  of  the  lot  to  the  grade  of  the  public  road.  On  foreclos- 
ure of  complainant's  mortgage — Held  (1)  that  Bridget  was  not, 
by  virtue  of  her  possession  of  the  premises,  obliged  to  pay  the 
annual  interest  on  complainant's  mortgage ;  (2)  that  the  unex- 
pended balance  received  by  her  from  the  public  road  condemna- 
tion should  be  credited  on  complainant's  mortgage  as  of  the  day 
when  she  received  the  moneys;  (3)  that  the  other  mortgages 
are  liens  only  on  Bridget's  interest  in  the  premises  as  wiilow, 
although,  when  she  gave  them,  she  held  complainant's  mortgage, 
and  assigned  it  to  him  afterwards.     Cronley  v.  Q-onley,  SO 
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3.  A  witness  produced  his  certificate  of  ordination  as  a  minister  of  a 
well-known  religious  sect,  dated  April,  1844,  and  testified  that 
from  1844  to  the  present  time  he  had  oflBciated  either  as  sole  or 
associate  pastor  of  a  church  of  his  denomination ;  and  that 
he  had  performed  the  ceremony  at  the  marriage  of  the  re- 
spondent with  her  husband,  now  deceased,  in  1854,  at  the  house 
of  respondent's  father,  in  this  state. — Held,  that  this  was  sufficient 
proof  and  that  under  the  circumstances  his  qualification,  and  the 
due  solemnization  of  the  marriage  would  be  presumed.  Kline  v. 
AUegair,  188 

4k  Where  a  husband  pays  the  consideration  of  the  purchase  of  lands, 
and  has  the  conveyance  made  to  his  wife,  the  presumption  is  that 
a  gift  or  settlement  was  intended,  and  a  resulting  trust  will  not 
arise  in  his  favor  from  such  payment.     Read  v.  Httff,  229 

6,  The  proof  which  in  snch  cases  shall  overcome  the  presumption  of 
a  gift  to  the  wife  must  be  of  facts  antecedent  to  or  contemporane- 
ous with  the  purchase,  or  else  immediately  afterwards,  so  as  to 
be  in  fact  part  of  the  same  transaction ;  and  it  must  be  equally 
satisfactory  and  explicit  with  the  proof  required  to  establish  a 
resulting  trust.     Id.,  229 

6.  Judgment  creditors  sold  all  the  real  and  personal  estate  of  their 
debtors,  partners  in  the  grocery  trade.  One  of  the  plaintiffi 
bought  all  and  carried  on  the  trade  for  six  months,  when  he  sold 
all  to  the  wives  of  the  partners,  who  secured  the  price  first  by 
chattel  mortgage  and  then  by  real  estate  mortgage.  The  wives 
employed  their  husbands  to  carry  on  the  trade  for  them,  giving 
them  their  board  and  clothing. — Held,  that,  under  our  statutes 
respecting  married  women,  both  the  stock  of  goods  originally 
purchased  and  all  the  increase  in  that  stock  from  the  earnings  or 
profits,  belong  to  the  wives  the  same  as  though  they  were  single 
women.     Kutcher  v.  WUliams,  43tf 

See  DiTORCE ;  Limitations,  5. 


Injunction. 

1.  A  complainant  is  not  entitled  to  a  preliminary  injunction  to  pro- 

tect a  right  which  depends  on  a  disputed  question  of  law.  Jer- 
sey Oity  Gaslight  Co.  v.  Consumers  Gas  Co.,  433 

2.  An  injunction  may  be  allowed  to  restrain  defendants,  who  were 

lately  employed  by  complainant,  from  using  in  their  own  factory, 
or  divulging  to  other  persons,  certain  secrets  used  by  complain- 
ant in  manufacturing,  which  they,  in  consideration  of  their 
employment  by  complainant,  had  agreed  not  to  divulge ;  and 
such   injunction   should    be   retained   until    the   final    hearing, 


I 
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although  all  the  facta  alleged  in  the  bill  are  denied  in  the 
answer.     Salomon  v.  Hertz,  400 

3.  An  injunction  to  prohibit  defendants  from  making  known  where 
or  from  whom  complainant  buys  his  materials,  and  to  whom  he 
sells  his  goods,  or  the  prices  at  which  he  buys  or  sells,  denied. 
An  agreement  by  an  employee  to  that  effect  may  well  be  re- 
garded, in  the  absence  of  anything  to  the  contrary  in  its  terms, 
as  limited  in  its  obligation  to  the  term  of  his  service.     Id.,  400 

•4.  Where  an  injunction  has  been  issued  within  ten  days  after  the 
decree  authorizing  it,  an  appeal  from  such  decree  within  the  ten 
days  suspends  the  operation  of  the  writ,  ipso  facto,  and  it  is 
unnecessary  to  apply  to  this  court  to  dissolve  the  injunction  or 
to  stay  the  issuance  of  process  on  the  decree.  Osborne  v.  Wil- 
liams, 490 

6.  A  preliminary  injunction  to  stay  the  progress  of  a  public  work 
will  not  be  allowed,  unless  the  act  threatened  to  be  done  will 
cause  irreparable  injury.  Booraem  v.  North  Hudson  Co.  R.  R. 
a.,  657 

See  Dedication  ;  Easements,  2 ;  Fbauduxent  Conveyances,  5 ; 
Jurisdiction,  3 ;  Nuisance  ;  Trespass  ;  Water  Eights. 

Infants. 

See  Dower,  3. 

Insanity. 

See  Divorce,  6. 

Interest. 

See  Devise,  7 ;  Executors,  8, 11 ;  Guardian,  2 ;  Usury. 

J. 

Jurisdiction. 

1.  The  complainant  claimed  that,  as  a  residuary  legatee,  he  was  en- 

titled to  a  part  of  a  fund  in  defendants'  hands,  under  what  the 
complainant  insisted  was  a  void  bequest. — Held,  that,  as  the  tes- 
tator was  at  the  time  of  his  death  a  non-resident  (he  lived  in 
New  York,  where  the  will  was  proved),  and  his  will  had  never 
been  proved  in  this  state,  nor  recorded  here,  as  authorized  by 
the  statute,  the  complainant  was  not  entitled  to  relief,  although 
the  bill  states  that  the  fund  is  under  the  control  of  the  defend- 
ants, who  reside  in  this  state  and  are  the  executors  of  the  sur- 
viving executor  of  the  will  by  which  the  bequest  was  made. 
Van  Oieson  v.  Banta,  14 

2.  In  a  suit  brought  by  stockholders  of  a  foreign  corporation  against 

that  corporation  and  another  corporation  to  which  it  had  leased 
its  road,  lands  &c.,  all  of  which   are  out  of  this  jurisdiction, 
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ceekinio:  relief  in  regard  to  the  transactions  of  those  corporations 
with  each  other,  the  court,  on  demurrer,  declined  to  take  juris- 
diciion,  on  t'le  ground  that  the  courts  of  New  York  were  the 
proper  forum  foi-  tlie  litigation.  Gregory  v.  N.  Y.,  L.  E.  &  W. 
R.  B.  Co.,  38 

8.  A  court  of  equity  cannot  enjoin  proceedings,  on  a  judgment  at  law 
entered  against  the  complainant  on  the  verdict  of  a  jury  taken 
by  the  crier  of  the  court,  where  the  complainant  does  not  allege 
any  meritorious  defence  to  the  proceedings,  although  he  does 
show  an  ineffectual  attempt  to  have  the  judgment  set  aside  at 
law.     Davis  v.  Delaware,  156 

4.  In  the  absence  of  legislation  conferring  jurisdiction  upon  other 
tribunals,  the  common  law  courts  have  exclusive  jurisdiction  of 
all  questions  relating  to  the  forfeiture  of  franchises.  Jersey  City 
Gas  Light  Co.  v.  Q)nsumers  Gas  Co.,  427 

6.  A  court  of  equity  has  jurisdiction  over  the  accounts  of  executor* 
and  administrators,  and  over  suits  to  enforce  the  rights  of  legatees 
and  next  of  kin.     Suydam  v.  Bastedo,  433 

6,  In  cases  where  the  liability  of  an  executor  or  trustee  rests  wholly 

on  the  ground  of  his  negligence,  the  appropriate  remedy  to  en- 
force such  liability  is  by  bill  in  equity.     Id.,  433 

7.  Executors  cannot  be  called  to  account,  in  the  orphans  court,  for 

alleged  negligence  in  allowing  their  co-executor  to  receive  and 
hold  all  the  assets  of  the  estate,  and  to  waste  them  by  failure  to 
make  investments  thereof  as  directed  by  the  will.  Duncan  v. 
Davison,  535 

See  Assignment  for  Creditors;  Contempt,  1,  2;  Frauds  and 
Perjuries;  Partition. 

L. 

Landlord  and  Tenant. 

The  owner  of  a  store  situated  on  a  corner  lot  in  a  city,  with  a  cellar 
thereunder  divided  into  a  front  and  rear  cellar  by  a  partition 
wall  running  parallel  with  the  main  street,  rented  the  first 
story  and  rear  cellar  to  the  defendant  as  "  a  decoration  and 
painting  store."  Access  to  the  front  cellar  was  gained  by  steps 
opening  from  the  rear  cellar  on  the  side  street,  and  thence 
through  the  rear  cellar,  and  also  by  stone  steps  running  from  the 
front  cellar  floor  up  to  the  sidewalk  of  the  main  street,  and 
coming  out  under  one  of  the  two  large  show  windows  of  the 
store.  At  the  time  of  the  lease  the  outlet  of  these  front  cellar 
steps  was  covered  by  a  platform.  The  defendant  was  informed, 
during  the  negotiations  for  his  lease,  that  complainant  intended 
to  rent  the  front  cellar,  and  the  weight  of  evidence  showed  that, 
at  least  on  one  occasion,  he  had  an  opportunity  of  seeing  the 
front  cellar  steps.     There  was  no  mention  of  the  front  cellar,  the 
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steps,  or  the  platform  in  the  lease. — Hdd,  that  the  right  to  have 

the  plaifurm  retained  in  its  horizontal  position  did  not  pass  to 
the  defendant  under  his  lease,  expressly  or  impliedly,  on  the 
ground  of  reasonable  necessity,  or  from  the  manifest  intention 
of  the  parties,  although  when  the  platform  was  removed  custom- 
ers or  other  persons  looking  into  that  show  window  could  not 
approach  it  near  enough  to  examine  closely  and  conveniently 
the  wares  there  displayed.     Hill  v.  Shultz,  164 

See  Fixtures,  1 ;  Mechanics  Lien,  3. 

Limitation  of  Actions. 

1.  Ryan  and  Kelly,  as  executors,  sold  certain  lands,  at  auction,  to 

complainant  in  1874,  and  she  paid  the  deposit  thereon,  but  they 
refused  to  deliver  the  deed  to  her,  because  of  alleged  encum- 
brances on  the  lot.  In  1875  she  filed  a  bill  in  this  court  to  com- 
pel the  executors  to  convey  the  lot  to  her,  and  in  1877  the  execu- 
tors took  :\  decree  in  that  cause  that  they  should  convey  the  lot 
to  her,  but  they  took  no  other  step  in  the  cause,  and  did  not 
tender  a  deed,  nor  repay  complainant's  deposit.  In  1878  com- 
plainant began  an  action  at  law  to  recover  the  damages  sustained 
by  her  througli  the  executors'  refusal  to  perform  the  contract  of 
sale,  to  which,  in  1879,  they  obtained  an  injunction,  restraining 
her  from  proceeding  at  law.  After  the  decree  had  been  taken 
by  the  executors,  in  1877,  they  allowed  the  interest  on  a  mort- 
gage upon  the  premises,  as  well  as  the  taxes  and  assessments 
thereon,  to  remain  unpaid,  and  the  lot  was  sold  under  foreclosure 
to  a  third  party  in  1883.  Ryan  died  in  1881,  and  in  1884  the 
bill  for  specific  performance,  and  all  the  proceedings  thereunder, 
were  struck  from  the  files  of  the  court.  At  this  time  (1884)  the 
testator's  estate  had  become  insolvent,  and  the  surviving  execu- 
tor (Kelly)  pecuniarily  irresponsible.  Complainant  then  discon- 
tinued her  pending  action  in  the  supreme  court,  and  brought 
another  against  the  heirs  and  devisees  of  Ryan  to  recover  dam- 
ages for  the  nou-perfurmauce  of  the  contract,  and  for  her  deposit. 
— Held,  that  she  was  entitled  to  an  injunction  to  prevent  the  de- 
fendants' setting  up  the  statute  of  limitations  as  a  defence  to  the 
action  at  law,  although  they  had  not  as  yet  pleaded  the  statute, 
nor  even  stated  that  they  intended  to  plead  it.     Lamb  v.  Ryan,       67 

2.  On  foreclosure  of  a  mortgage  more  than  twenty  years  old,  that  the 

defendant,  in  taking  a  deed  for  part  of  the  premises,  within 
twenty  years,  accepted  the  title  subject  to  the  mortgage,  is  a  suffi- 
cient acknowledgment  to  take  the  case  out  of  the  statute  of  limi- 
tations.    Moore  v.  Clark,  163 

3.  The  managers  of  a  savings  bank  stand  in  the  relationship  of  trus- 

tees to  the  depositors,  so  that  the  statute  of  limitations  will  not 
be  a  bar  against  a  charge  of  mismanagement  on  their  part,  which 
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occurred  more  than  six  years  before  the  filing  of  the  bill.     Wil- 
liams V.  McKay,  189 

4.  Erccovery  of  premium  paid  in  violation  of  the  usury  laws  held 
to  be  barred  by  the  statute  of  limitations,  one  of  the  firm  by 
which  it  was  taken  having  lived  in  this  state  for  over  six  years. 
Adams  v.  Mahnken,  37S 

6.  The  statute  of  limitations  does  not  run  against  a  claim  by  a  wife 

against  her  husband.     Yeomans  v.  Petty,  49& 

6.  A  bill  was  filed  for  specific  performance  of  an  agreement  to  sell 
land.  Afterwards  an  action  was  brought  to  recover  the  deposit- 
money,  which  action  was  enjoined.  Afterwards  the  specific-per- 
formance suit  was  discontinued  and  the  injunction  of  the  action 
was  dissolved.  After  this  the  action  at  law  was  discontinued  and 
a  new  action  commenced  against  the  devisees  of  one  of  the  origi- 
nal defendants. — Held,  that  in  the  absence  of  any  promise  or 
fraudulent  conduct  chargeable  to  the  defendants,  by  which  the 
delay  was  caused,  a  plea  of  the  statute  of  limitations  in  the  last 
action  would  not  be  enjoined.    Martin  v.  Lamb,  669 

See  Easements,  1. 

M. 

Marriage. 

See  Husband  and  Wipe,  3. 

Marshaling  Assets. 

E.  was  the  owner  of  two  tracts  of  land,  the  first  containing  fifteen 
acres  and  the  second  twenty -one.  In  1867  E.  gave  to  B.  a  bond 
and  mortgage  for  $6,000,  on  the  first  tract.  In  1868  B.  recov- 
ered a  judgment  against  E.  on  that  bond.  In  July,  1875,  that 
judgment  was  canceled  of  record.  In  1878  the  $6,000  mortgage 
was  foreclosed,  and  in  May,  1880,  the  defendants  bought  the  first 
tract  thereunder  for  $500.  In  February,  1879,  the  defendants 
had  the  cancellation  of  the  judgment  vacated,  and  it  thereby  be- 
came a  lien  on  both  tracts.  In  1873  E.'s  grantee  of  the  sec(md 
tract  gave  a  mortgage  of  $4,000  thereon  to  W.,  who  assigned  it, 
in  1874,  to  complainant,  who  began  to  foreclose  it  in  December, 
1876,  obtained  a  decree  thereon  in  August,  1879,  and  purchased 
the  second,  tract  thereunder  in  September,  1880.  Complainant 
never  had  notice  of  the  existence  of  the  judgment,  nor  of  its  re- 
instatement, until  recently. — Held,  that  complainant  could  com- 
pel defendants,  who  admit  that  the  first  tract  is  worth  $6,000,  to 
release  the  second  tract  from  the  lien  of  the  judgment,  or  else 
consent  to  a  re-sale  of  the  ^rsi  tract,  in  order  that  complainants 
may  have  an  opportunity  of  having  the  $6,000  bond  and  mort- 
gage satisfied  therefrom.  Edwards  v.  Tooker,  318 
See  Devise,  2 ;  Partnership,  1. 
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Master  and  Servant. 

5'ee  Injunction,  2. 

Maxims. 

He  who  asks  equity  must  do  equity,  659 

Stare  decisis,  510 

Mechanics  Lien. 

1.  A  person,  to  be  in  a  position  to  impound  money  in  the  hands  of 

the  owner,  for  his  benefit,  by  notice,  under  the  third  section  of 
the  mechanics  lien  law,  must  be  a  creditor  of  the  contractor  for 
work  done  on  or  material  furnished  for  the  building ;  his  debt 
must  be  due,  and  he  must  have  demanded  payment  of  the  con- 
tractor of  a  sum  which  the  contractor  is  obliged  to  pay  at  once. 
Kirtland  v.  Moore,  106 

2.  Under  a  building  contract  containing  a  clause  that  the  work  shall 

be  done  under  the  direction  and  to  the  satisfaction  of  a  particular 
person,  to  be  testified  by  a  writing  or  certificate  under  his  hand, 
no  right  to  the  money  earned  under  the  contract  accrues,  and  no 
action  can  be  maintained  to  recover  it  until  the  certificate  is  pro- 
cured or  the  contractor  is  entitled  to  it.  Id.,  106 
8.  By  a  written  lease,  a  tenant  rented  certain  vacant  lands  for  one 
year,  and  thereby  agreed  to  surrender  the  possession  of  the 
premises  at  the  end  of  the  year,  and  also  to  leave  whatever  im- 
provements he  had  made  on  the  premises  to  become  the  property 
of  the  lessor,  in  the  event  of  his  not  purchasing  the  premises. 
The  lessor  agreed,  in  the  lease,  to  convey  the  premises  to  the 
tenant  or  his  appointee,  at  any  time  during  the  year,  on  certain 
ctmditions.  During  the  term,  the  lessee  erected  large  buildings 
on  the  premises,  and  put  valuable  machinery  therein,  and  then 
surrendered  the  possession  to  the  lessor.  The  complainant  and 
Cartwright  furnished  the  machinery,  for  which  ihey  have  not 
been  paid,  and  they  filed  mechanics  liens  therefor.  One  of  the 
defendants,  Cummings,  erected  the  buildings,  and  he  also  filed  a 
mechanics  lien  for  the  amount  due  him,  and,  as  further  security, 
obtained  from  the  lessee  a  chattel  mortgage  on  the  machinery. — 
Held, 
i  (1)  That  the  lease  and  contract  to  convey  did  not  constitute  the 
\  written  consent  of  the  owner  requisite,  under  the  statute,  to  sub- 
ject his  interest  in  the  lands  to  the  liens. 

(2)  That  the  tenant's  interest  in  the  lands,  under  the  contract 
to  convey,  was  subject  to  the  liens,  since,  for  aught  thai  appears, 
he  had  a  right,  at  the  time  the  bill  was  filed,  to  exercise  his  op- 
tion to  purchase. 

(3)  That  the  lien  of  Cummings's  chattel  mortgage,  on  so  much 
of  the  machinery  as  are  fixtures,  is  subordinate  to  complainant's, 
and  the  injunction  to  restrain  him  from  removing  those  fixtures 
was  made  perpetual. 
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Mechanics  Lien — Continued. 

(4 )  Cummings's  lien  was  filed  on  October  22d,  1884 ;  complain- 
ant's on  October  25tb,  and  Cartwright's  on  November  13th.  Each 
of  these  claimants  issued  a  summons  on  his  lien,  but  only  Cart- 
wright  endorsed  thereon  the  date  of  issuing  the  summons,  as  re- 
quired by  the  statute. — Udd,  that  this  omission  of  the  other 
claimants  avoided  their  liens.     Currier  v.  Cummings,  146 

Mortgages. 

1.  A  chattel  real  cannot  be  encumbered  by  a  chattel  mortgage  so  as 

to  make  the  record  of  the  mortgage  eflfectual  against  the  creditors 
of  the  mortgagor,  if  it  is  recorded  only  in  the  record  of  chattel 
mortgages.     Deane  v.  Hutchinson,  83 

2.  As  between  the  mortgagor  and  his  grantee,  the  defendant,  the  lat- 

ter is  liable  for  the  whole  mortgage  debt,  as  well  as  the  land  con- 
veyed to  him ;  but  as  between  the  mortgagee  and  the  mortgagor 
all  the  premises  remain  liable,  because  the  acknowledgment  of 
the  grantee  also  binds  his  grantor,  the  mortgagor.  Moore  v. 
Clark,  152 

5.  The  court  cannot,  on  foreclosure,  take  notice  of  a  parol  partition  of 

the  premises  covered  by  the  mortgage,  so  as  to  affect  the  lien  or 
claim  of  the  mortgagee.     Id.,  152 

4.  A  mortgage  dated  and  acknowledged  on  September  17th,  1880,  and 
recorded  on  October  l-5th,  1880,  is  constructive  notice  to  a  subse- 
quent purchaser  of  the  premises,  although  the  mortgagor's  deed 
for  the  premises  was  in  fact  (and  this  also  appears  on  the  county 
records)  dated  September  30th,  1880,  and  was  recorded  on  No- 
vember 24th,  1880.     Semon  v.  Terhune,  364 

6.  After  a  mortgagor's  death  the  mortgagee  advanced  money,  at  vari- 

ous times,  to  his  widow,  who  was  his  administratrix,  and  also 
the  guardian  of  his  infant  son.  On  a  settlement  between  them 
the  balance  due  from  the  widow  was  fixed  at  ?100,  which  she 
agreed  should  be  added  to  the  $600  previously  due  on  the  mort- 
gage. The  mortgagee  afterwards  assigned  the  mortgage  to  the 
complainant  for  $700,  and  the  widow  paid  iuteiest  thereon  for 
several  years.  After  her  death  the  son,  who  had  meanwhile  at- 
tained his  majority,  tendered  the  complainant  $600  as  the  prin- 
cipal due  on  the  mortgage,  which  he  refused  and  began  to  fore- 
close.— Meld,  that  as  between  the  assignee  and  heir-at-law,  since 
there  was  no  proof  that  the  mortgagor's  estate  had  received  the 
benefit  of  the  $100,  the  widow  had  no  power  to  add  that  amount 
to  the  mortgage,  so  as  to  increase  the  encumbrance  on  the  land 
descended,  and  that  the  defendant's  tender  was,  consequently, 
valid.     Percival  v.  Oale,  440 

6.  An  entry  of  an  indebtedness  to  his  wife,  made  by  a  husband  in  a 
memorandum-book,  which  was  never  delivered  to  her,  whatever 
its  terms,  can  create  no  lien  on  his  lauds,  and  is  merely  an  ac- 
knowledgment of  his  liability.     Yeomans  v.  Petty,  495 
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See  Devise,  6 ;  Easements,  2 ;  Executors,  13 ;  FixTxmics,  2;  Hus- 
band AND  Wife,  2;  Limitations,  2;  Pastibs,  1-3;  Prac- 
tice, 5. 

Miinioipal  Corporations. 

1.  The  board  of  public  works  of  Jersej  City  can  exercise  the  power 

conferred  upon  it  by  the  legislature  only  when  regularly  con- 
vened and  acting  as  a  body.     Jersey  Oity  v.  Central  R.  R.  Co.,        417 

2.  A  municipality  having  the  control  and  supervision  of  the  public 

highways  within  its  territorial  limits,  may  maintain  a  suit  in 
equity  to  prevent  any  alteration  of  the  streets  or  injury  to  them 
which  will  deprive  the  public  of  their  use.    Id,,  417 

See  Dow£B,  6 ;  Pkactics,  5 ;  Taxes. 

N. 

Muisanoe. 

1.  A  factory  situated  at  U.  was  complained  of  by  one  who  lived  at  S., 

a  mile  and  a  half  from  U.,  and  an  injunction  was  thereupon  al- 
lowed, restraining  defendants  from  causing  a  nuisance  at  U.  by 
their  factory. — Held,  that  as  no  one  at  U.  had  complained,  the 
injunction  must  be  modified  so  as  to  restrain  defendants  from 
causing  a  nuisance  at  S.  only.  Williams  v.  Osborne,  236 

2.  The  appellant  was  enjoined,  at  the  suit  of  a  local  board  of  health, 

from  discharging  the  refuse  of  his  tomato-canning  factory  into  a 
reservoir,  thence  into  a  covered  sewer,  and  finally  into  a  small 
natural  stream,  on  the  proof  that  such  refuse  was  offensive  in 
odor  and  "  hazardous  "  to  the  public  health.    Bulterfoss  v.  State,  326 

P. 
Parties. 

1.  A  receiver  filed  a  bill  in  his  own  name  to  foreclose  a  mortgage 

made  to  A  in  trust  for  B.  To  establish  his  right  to  foreclose, 
the  bill  relied  on  a  decree  of  the  court  of  chancery  appointing 
him  receiver.  It  not  appearing  by  the  recitals  of  the  bill  that 
the  decree  transferred  to  the  receiver  the  legal  title  which  A,  as 
trustee,  had  in  the  mortgage — Held,  that  A  was  a  necessary  party 
to  the  bill.     2^8071  v.  Applegate,  306 

2.  Further  recitals  in  the  bill  justified  the  conclusion  that  the  decree 

divested  B  of  her  interest  in  the  mortgage,  and  vested  that  in- 
terest in  three  persons  named  in  the  bill. — Held,  that  B  was  not  a 
necessary  party,  but  that  the  three  persons  in  whom  her  interest 
was  vested  were  necessary  parties  to  the  bill.     Id.,  306 

8.  The  rule  that  to  a  bill  to  foreclose  a  mortgage  made  to  a  trustee  in 
troet,  the  cestui  que  trust,  as  well  as  the  trustee,  should  be  made  a 
party,  is  to  be  observed  when  the  cestuis  que  trusttnt  are  known, 
49 
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and  are  not  so  numerous  as  to  make  it  impossible  or  highly  in- 
convenient to  include  them  as  parties.  Id.,  305 
4.  A  bill  filed  by  the  receiver  of  an  insolvent  corporation,  alleging 
various  frauds  by  the  treasurer  and  some  of  the  directors,  may  be 
maintained  against  the  treasurer  alone,  without  joining  as  co- 
defendants  all  the  directors  and  other  persons  who  are  alleged 
to  have  participated  in  the  frauds.    Stockton  v.  Anderson,  486 

Partition. 

In  a  suit  for  partition  in  chancery,  where  a  defendant  sets  up  an 
equitable  title  to  the  whole  estate  in  the  premises,  or  impeaches 
the  complainant's  title  on  equitable  grounds,  the  court  will  not 
suspend  the  suit  until  the  title  be  settled,  but  will  pass  upon  such 
title  and  settle  all  disputes  concerning  it  in  the  partition  suit, 
and  grant  relief  accordingly.     Read  v.  Huff,  229 

Su  DowEE,  1 ;  Mortgages,  3. 

Partnership. 

1.  A  sale  of  partnership  property  under  a  judgment  against  a  mem- 
ber of  the  partnership,  for  his  individual  debt,  gives  the  pur- 
chaser only  such  interest  in  the  partnership  property  as  the 
judgment  debtor  may  be  entitled  to  after  the  partnership  debts 
are  paid  and  the  equities  of  the  partners  are  adjusted.  Deane  v.  . 
Hutchijison,  83 

S>  Partnership  articles  provided  that  in  case  of  the  death  of  either 
partner  before  May  1st,  1876,  the  business  should  be  carried  on 
».  until  that  time.     One  of  the  two  partners  died  intestate  on  No- 

vember 17th,  1875,  and  the  business  was  thereafter  continued 
by  the  survivor,  the  defendant,  until  May  1st,  1876.  The  com- 
plainant, as  administrator  of  the  deceased  partner,  filed  a  bill 
alleging  that  the  defendant  had,  at  his  request,  rendered  an  ac- 
count as  surviving  partner,  which  was  fraudulent,  and  asking 
that  he  be  required  to  account  in  this  court.  The  defendant  filed 
a  plea  thereto,  setting  up  that  on  May  1st,  1876,  and  before  the 
filing  of  the  bill,  complainant  and  defendant  made  up,  stated 
and  settled  an  account  in  writing  of  all  the  dealings  and  trans- 
actions between  the  partners  during  the  lifetime  of  the  decedent, 
and  after  his  death  down  to  May  Ist,  1876,  and  of  all  matters 
and  things  thereunto  relating  or  at  any  time  before  that  date 
being  or  depending  between  the  decedent  and  the  defendant  and 
the  complainant  and  defendant,  and  in  respect  whereof  the  bill 
was  filed  ;  that  the  complainant,  after  a  strict  examination  of  the 
account  and  the  particulars  thereof  (which  account  the  defend- 
ant avers  to  be  true  and  just  according  to  his  best  knowledge 
and  belief),  approved  and  allowed  them  ;  that  according  to  the 
account,  the  interest  of  the  decedent  in  the  business  was  $14,- 
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Partnership —  Continued. 

578.85;  that  the  complainant  urged  the  defendant  to  buy  that 
interest  at  the  price  of  $10,000,  the  value  at  which  he  had  ap- 
praised it  in  his  inventory  as  administrator  of  the  decedent,  and 
offered  certain  inducements,  and  that  defendant  bought  the  in- 
terest accordingly,  and  complainant  delivered  it  to  him  and  he 
paid  for  it.  There  is  also  an  explicit  denial  of  any  fraud. — Held, 
that  the  averments  of  the  plea  were  good,  and  that,  too,  as  well 
in  reference  to  partnership  matters  before  the  intestate's  death 
as  afterwards,  and  amounted  to  a  plea  of  an  account  stated  and 
settled.     Harrison  v.  Farrington,  353 

See  Estoppel,  2 ;  Husband  and  Wife,  6. 

Pleading. 

1.  To  a  bill  to  foreclose  a  mortgage  the  defendants  put  in  answers, 

and  also  answers  by  way  of  cross-bill.  By  their  answers  they 
claim  priority,  as  judgment  creditors,  over  a  conveyance  of  the 
premises  by  the  mortgagor  to  his  wife,  because,  although  their 
judgments  were  docketed  and  levies  made  on  the  same  day  that 
the  conveyance  was  made,  they  were  prior  thereto  in  fact.  By 
their  answers  by  way  of  cross-bill,  which  substantially  repeat 
the  averments  of  their  answers,  they  also  allege  that  the  convey- 
ance was  made  fraudulently,  and  with  intent  to  hinder  the 
collection  of  their  judgments. — Held,  on  demurrer,  that  the 
answers  by  way  of  cross-bill  are  not  unnecessary,  because  de- 
fendants are  entitled  to  a  discovery,  and  to  an  answer  to  their 
cross-bill  as  to  the  exact  time  of  the  conveyance,  and  also  as  to 
its  consideration  and  bona  fides.     Chester  Iron  Co.  v.  Beach,  68 

2.  A  foreclosure  bill  alleged  that  the  defendant,  owing  complainants 

$5,000,  caused  or  procured  to  be  conveyed  to  them  the  land  de- 
scribed in  the  bill  as  security  for  that  debt ;  that  they  afterwards 
recovered  a  judgment  at  law  against  him  for  the  same  debt,  and 
that  defendant,  or  some  one  under  him,  has  been  in  possession  of 
the  premises  and  received  the  profits  ever  since  the  conveyance, 
but  subject  to  complainants'  claim.  The  answer  denies  that 
defendant  owed  complainants  $5,000  when  the  conveyance  was 
made ;  or  that  he  caused  or  procured  the  conveyance  to  be  made 
to  them ;  or  that  it  is  held  by  them,  as  security  for  any  debt  of 
his ;  or  that  he  has,  since  the  conveyance,  had  the  possession  or 
profits  of  the  premises.  It  admits  the  recovery  of  the  judgment, 
but  insists  that  a  certain  set-off  claimed  by  the  defendant  in  the 

'  action  at  law  ought  then  to  have  been  allowed,  and  ought  now 

to  be  allowed,  and  also  insists  that  the  proceeds  of  the  sale  of  the 
premises  should  be  applied  to  satisfy  the  balance  due  on  the 
judgment  after  deducting  the  amount  of  the  set-off.     A  motion 

i  to  suppress  the  answer,  because  irresponsive,  was  denied,  except 

as  to  the  averments  in  regard  to  the  set-off.     Crane  v.  Ely,  79 


772  INDEX.  [40  Eq.. 
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3.  Allegations  in  a  bill  that  the  company  is  insolvent  and  has  sas- 

pended  its  business  for  want  of  funds  to  carry  on  the  same,  are 
not  sufficient  in  a  bill  to  have  a  corporation  declared  insolvent 
and  a  receiver  appointed.  The  facts  and  circumstances  must  be 
set  out  from  which  the  insolvency  of  the  corporation  shall 
appear.    New  Foundlavd  By.  Constr.  Co.  v.  Schack,  222 

See  Partnebship,  2. 

Powers. 

For  a  valuable  consideration  lands  were  conveyed  to  C.  in  trust  for 
E.,  with  a  provision  that  C.  should  convey  the  lands  to  any  one 
designated  by  E.,  either  by  a  writing  executed  during  her  lifetime 
or  by  a  will  after  her  death.  C.  died  without  having  exercised 
the  power,  and  thereupon  E.  verbally  requested  C.'s  heir  at  com- 
mon law  to  convey  the  premises  to  herself,  which  was  accordingly 
done.  Afterwards,  E.,  for  a  valuable  consideration,  conveyed 
the  premises  to  the  complainants'  mortgagor,  through  whom 
they  now  claim  title. — Held,  that  this  court  would  aid  the  exe- 
cution of  the  power,  which  was  only  formally  defective,  and 
would  perpetually  enjoin  E.'s  heir-at-law  from  prosecuting  an 
ejectment  to  recover  the  premises.  Mutual  Life  Ins.  Co.  v. 
Everett,  345 

Practice. 

1.  The  court,  in  disposing  of  the  questions  in  dispute  among  the  de- 

fendants to  a  bill  of  interpleader,  is  at  liberty  to  adopt  any 
recognized  method  of  trial  which  will  best  accomplish  j  ustice  in 
the  particular  case.     Kirtland  v.  Moore,  106 

2.  CJourtfi  of  equity  may,  on  motion,  strike  out  all  matter  in  pleadings 

that  is  irrelevant  and  calculated  to  hinder,  delay  and  embarrass 
the  cause,  after  decree  on  general  demurrer.  Kirkpatrick  v. 
Coming,  241 

8.  If  the  alleged  objectionable  parts  of  a  bill  of  complaint  have  a 
tendency,  or  would  be  admissible  in  evidence  to  show  the  truth 
of  any  allegation  in  the  bill  that  is  material  with  reference  to  the 
relief  prayed,  they  will  not  be  stricken  out.     Id.,  241 

4.  The  allegations  of  fraud  in  this  bill,  consisting  of  successive  acts, 

depending  on  each  other,  implicating  the  parties  benefited  by 
the  decree  and  sale  of  real  and  personal  property,  and  affecting 
the  assets  of  an  unsettled  partnership,  will  not  be  stricken  out  on 
motion  of  defendants  benefited  by  such  sale.     Id.,  241 

6.  A  complainant  may  dismiss  his  bill  on  payment  of  all  costs  to  the 
defendant,  but  a  cross-bill  and  answer  to  the  original  bill  may, 
nevertheless,  be  retained,  with  leave  to  either  party  to  come  in 
thereafter  for  further  relief.     Dawson  v.  Amey,  494 
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6.  A  mortgagee  made  the  mortgagor  and  the  city  of  Camden,  wherein 
the  premises  lie,  parties  defendant  to  his  foreclosure.  His  bill 
alleged  that  the  claim  of  the  city  for  taxes,  if  a  lien  at  all,  was 
subsequent  to  his  encumbrance.  The  city  did  not  answer.  The 
complainant  took  no  decree  pro  confesso,  in  the  first  instance,  but 
obtained  a  master's  report  that  there  was  due  on  his  mortgage 
15,750.  A  decree  was  entered  thereon,  and  also  that  the  bill 
be  taken  as  confessed,  upon  which  the  execution  issued.  Com- 
plainant bought  in  the  premises  at  the  sheriff's  sale,  for  $4,000. 
— Held,  that  the  city  should  be  enjoined  from  collecting  the 
taxes  in  arrear,  and  couW  not,  in  order  to  assail  or  defeat  com- 
plainant's title,  assert  his  irregularity  in  obtaining  the  master's 
report  before  taking  his  decree  pro  confesso,  nor  his  failure  to 
summon  the  city  to  appear  before  the  master.  Newell  v.  Camden,  499 
jSle«  Evidence,  3,  4 ;  Injunction,  4. 

Presumption. 

See  Devibe,  5 ;  Husband  and  Wife,  3,  4 ;  Saijs  op  Land,  6. 


Quia  Timet. 

Where  a  bill  is  filed  under  the  act  to  compel  the  aetermination  of 
claims  to  real  estate  and  to  quiet  the  title  to  the  same  {Rev.  p. 
1189),  the  decree  in  the  suit  must  fix  and  settle  the  rights  of  the 
parties.  If  the  defendant's  title  be  found  to  be  superior  to  that 
of  the  complainant,  he  is  entitled  to  a  decree  in  his  favor  to  that 
effect.    Blatchford  t.  Conovcr,  265= 

R. 

Bailroads. 

1.  A  grant  under  which  it  is  claimed  that  authority  is  given  to 

destroy  a  public  right  should  be  strictly  construed.     Jersey  City 
V.  Central  B.  B.  Co.,  417 

2.  A  railroad  corporation  having  authority,  when  public  necessity 

requires,  to  change  the  grade  of  the  streets  crossing  its  tracks, 
will  not  be  permitted  to  exercise  its  power  in  that  respect  except 
upon  the  same  terms  that  the  municipality  within  which  the 
streets  are  located  may  exercise  like  power,  that  is,  on  the  pay- 
ment of  damages  to  those  injured  by  the  change.  Id.,  417 
See  Injunction,  5. 

Rules. 

149 491 

215 254 
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S. 

Sale  of  Chattels. 

The  general  rule  of  deduction  from  the  consideration  agreed  to  be 
paid  for  a  list  of  chattels,  where  title  has  failed  as  to  a  portion 
of  them,  is  the  difference  between  the  value  of  the  entire  lot 
and  the  value  of  the  portion  remaining,  after  deducting  those 
articles  title  to  which  did  not  pass,     Hoffman  v.  Chamberlain,         663 

Sale  of  Land. 

1.  The  judgment  being  the  foundation  of  title  to  lands  by  sheriff's 

sale,  the  statute  determines  the  actual  entry  of  the  judgment  as 
the  commencement  of  the  lien,  and  title  under  such  a  sale  can- 
not be  antedated  by  a  direction  in  the  execution  that  the  sheriff 
shall  sell  and  transfer  a  title  as  of  a  day  prior  to  the  time  the 
judgment  took  effect.     Blatehford  v.  Conover,  205 

2.  A  judicial  sale  was  made  upon  the  conditions  that  the  purchaser 

was  required  to  pay  down  ten  per  cent,  of  his  bid,  and  pay  the 
remainder  at  a  certain  time ;  that  if  any  purchaser  should  not 
comply  with  the  conditions,  then  the  property  would  be  offered 
for  sale  a  second  time,  and  that  the  first  purchaser  should  not  be 
benefited  by  any  advance,  but  would  be  held  liable  for  all  loss 
and  expense  incurred  thereby.     Chancellor  v.  Oummere,  279 

8.  A  purchased  a  lot,  paid  ten  per  cent,  of  his  bid,  and  failed  to  pay 
the  remainder.  The  lot  was  resold  for  a  sum  in  excess  of  the 
first  amount,  sufficient  to  pay  the  interest  on  the  first  bid  and 
the  expense  of  the  second  sale. — Held,  that  the  first  purchaser 
was  entitled  to  be  repaid  the  ten  per  cent.    Id.,  279 

4.  The  master  struck  off  the  premises  to  the  solicitor  of  complainant, 
who  signed  the  conditions  as  "  attorney,"  and  afterwards  directed 
the  master  to  report  the  sale  in  the  name  of  another. — Hdd,  that 
the  defendant  could  not  object  to  this  in  the  absence  of  fraud. 
Guarantee  Trust  and  Safe  Deposit  Co.  v.  Jenkins,  451 

fi.  At  the  sale,  a  certificate  of  taxes  was  produced  by  the  solicitor  of 
complainant,  showing  over  $2,100  of  assessments;  the  fact  was 
announced  at  the  same  time ;  it  is  insisted  that  there  were  less 
than  $1,000  that  could  be  enforced,  the  rest  being  outlawed. — 
Held,  that  this  is  not  ground  for  setting  aside  the  sale,  it  not 
appearing  that  any  one  was  misled. — Held,  also,  that  the  pre- 
sumption is  that  the  paper  was  produced,  and  statement  made 
for  a  proper  purpose.     Jd,,  451 

0,  It  is  not  necessary  for  an  officer,  in  making  sale  of  lands  under  the 
order  of  a  court,  to  attempt  to  describe  the  improvementa 
thereon.    Id.,  451 

7.  The  defendant  had  taken  a  title  to  the  mortgaged  premises  in  four 
different  parcels,  all  contiguous,  and  all  occupied  and  used  by 
him  as  a  city  home  or  residence ;  the  premises  were  sold  as  one 


13  Stew.]  INDEX.  775 


Sale  of  Land — Continued. 

parcel ;  the  decree  directed  the  sale  of  all,  and  so  did  the  writ, 
without  more;  the  defendant  had  full  knowledge  of  the  facts, 
and  asked  for  and  obtained  three  adjournments,  without  request- 
ing that  the  lands  be  sold  in  parcels. — Held,  that  such  sale  is 
valid.    Id.,  451 

8.  The  several  lots  and  improvements  cost  the  defendant  over 
$18,000 ;  they  sold  for  $8,500 ;  several  witnesses  have  testified, 
and  their  judgment  is,  that  the  property  is  worth  $9,500  at  a 
forced  sale  for  cash ;  the  taxes  and  costs,  which  are  admitted  to 
be  liens,  are  over  $1,000. — Held,  that  the  statute  which  requires 
the  court  to  be  satisfied  that  the  highest  and  best  price  that  the 
property  would  bring  in  cash,  has  been  complied  with.    Id,,         461 

See  Devise,  6,  11 ;  Dower,  4;  Executors,  4,  5 ;  Vendor. 

Specific  Performance. 

1.  It  is  not  essential  to  the  enforcement  of  a  contract  for  the  sale  of 

lands  that  it  should  be  signed  by  the  complainant,  as  well  as  by 
the  defendant.     Carskaddon  v.  Kennedy,  259 

2.  A  contract  induced  by  fraudulent  representations  would  not  be 

enforced  in  equity,  even  though  it  appeared  that  the  parties  did 
not  intend  to  make  the  representations  a  part  of  the  contract.    Id.,   259 

3.  Specific  performance  of  a  contract  to  convey  lands  cannot  be  en- 

forced where  the  lands  purport  to  have  been  sold  absolutely  by 
an  agent  of  the  defendant,  who,  in  fact,  had  authority  to  sell 
such  lands  for  a  highway  only.     Lawler  v.  Sloan,  489 

Statutes  of  Great  Britain. 

5S  Geo.  III.  e.  101,  710 


Statutes  of  New  Jersey  (Public). 


142 
471 

472 


atutes  oi  JNew  Jersey  (Fubiicj. 

Abatement,  Bev.  p.  3,  §  2, 

Assignment  for  Creditors,       Bev.  p.  38,  §  8, 

Bev.  p.  41,  §  ^3,  472 

Attachment,  Bev.  p.  45,  §  18;  p.  51,  §  6S,      210,  212,  213 

Bev.  p.  55,  I  75,  222 

Chancery,                                 Bev.  p.  125,  I  109,  254 

Conveyances,                             Bev.  p.  155,  §  I4,  101 

Bev.  p.  157,  I  21,  90 

Corporatiooa,                           Bev.  p.  178,  I  6,  396 

Bev.  p.  182,  I  34,  227 

Bev.  p.  186,  I  50,  393 

Bev.  p.  187,  I  55,  228 

Bev.  p.  187,  I  60,  223 

Bev.  p.  189,  I  70,  225 

Descent,                                      Bev.  p.  279,  I  3,  23 

Divorce,                                     Bev  p.  315,  g  5.  69;^ 
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Statutes  of  New  Jersey  (PvLbliG)— Continued. 

460 
556 
705,  719 
151 
428,  430 
506 
282 
210 
150 
459 
437 
147 

419 

28 
r5,p.6S4,    48 

479 
516 
178 
435 
479 
553 
657 
217 

155,  516 
46t> 

705,  722 

722 

19 

Statutes  of  Ne^w  Jersey  (Private). 

Central  E.  R.  of  N.  J.,           m?,  p.  ISS,  420 

Jersey  City  Gaslight  Co.,        1849,  p.  279,  428 

Newark  Savings  Inst.,             1847,  p.  105;  1850,  p.  299^                       673 

1859,  p.  5,  674 

Set-off. 

1.  Under  the  contract  above  stated  {Contracts  2) — Held,  that  defend- 

ants were  not  entitled,  on  their  cross-bill  filed  against  complain- 
ant's bill,  for  an  account  of  ore  delivered,  to  have  their  damages 
arising  from  the  breach  of  complainant's  covenant  to  deliver, 
assessed  in  equity  and  set  off  against  the  sum  due  complainant 
for  ore  delivered.     Trotter  v.  Heckacher,  612 

2.  The  fact  that  cross-demands,  otherwise  distinct,  spring  out  of  the 

same  contract,  does  not  create  an  equitable  right  to  set  off  one 
against  the  other.    Id.,  612 

See  Pi£A.DLNO,  2. 


Dower, 

Rev.  p.  322,  §  12, 

Evidence, 

1880,  p.  52, 

Bev.  p.  384,  11  38,  59, 

Executors, 

Rev.  p.  396,  I  2, 

Gas  Companies, 

Bev.  pp.  460,  1S41, 

Interest, 

Bev.  p.  519, 

Bev.  p.  520,  I  7, 

Judgments, 

Bev.  p.  520,  g  2, 

Legacies, 

Bev.  p.  581,  \  5, 

Married  Women, 

Bev.  p.  636,  §  IS, 

Bev.  p.  637,  §  4, 

Mechanics  Liens, 

Bev.  p.  669,  §  4, 

Municipal  Corporations — 

Jersey  City, 

1871,  p.  1122,  I  58, 

Linden, 

1871,  p.  126;  1878,  p.  70, 

New  Brunswick, 

1863,  p.  371;  1875,  p.  S84 

Orphans  Court, 

Bev.  p.  756,  §  20, 

Bev.  p.  766,  §  70, 

Bev.  p.  767,  §  7S, 

Bev.  p.  781,  §  129, 

Bev.  p.  789,  §  169, 

Bev.  p.  791,  §  176, 

Practice, 

Rev.  p.  868,  |  129, 

Sale  of  Land, 

Bev.  p.  1045,  I  IS, 

Bev.  p.  1046,  I  18, 

1880,  p.  255, 

Savings  Banks, 

1878,  p.  4^1, 

1881,  p.  286, 

Wills, 

Bev.  p.  757, 
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T. 

Taxes. 

A  municipal  charter  provided  that  taxes  assessed  on  lands  within  the 
city  should  remain  a  lien  thereon  for  two  years  from  a  designated 
day,  "nolwithstandiug  any  devise,  descent,  alienation,  mortgage 
or  other  encumbrance,  and  notwithstanding  any  mistake  or  omu« 
fiion  as  to  the  owner's  name." — Hdd,  that  the  limitation  of  the 
lien  included  the  owner  of  the  premises  as  well  as  his  alienee  Aa, 
and  that  it  could  not  be  extended  by  the  inaction  <^  the  munici- 
pal authorities  in  enforcing  the  lien  within  the  prescribed  time. 
Kirkpatrick  v.  New  Brwntmck,  40 

See  DowEB,  5. 

Tender. 

•See  MoRTOAOE,  5 ;  Vkhdob. 

Time. 

See  Appeal,  o  ;  Devise,  5. 

Trespass. 

Lands  were  sold  by  a  third  person  to  defendant's  wife,  who  is  alleged 
to  have  purchased  with  the  husband's  money,  and  to  hold  the 
premises  in  trust  for  him.  Complainant  recovered  a  judgment 
at  law  against  defendant,  and  levied  on  the  premises  and  bought 
them  at  the  sheriff's  sale.  Thereafter  he  entered  into  possession 
and  attempted  to  occupy  and  cultivate  them. — Held,  that  this 
court  would  not  enjoin  an  action  of  trespass  brought  by  defend- 
ant's wife  against  him.     Cox  v.  Oruver,  478 

l^nists  and  Trustees. 

1.  A  trustee  sold  a  tract  of  land  for  16,600,  but  had  no  power  to  sell 
a  small  part  thereof,  about  one  acre  and  a  half. — Held,  that  he 
must  account  for  the  $6,600  after  deducting  therefrom  an  amount 
equivalent  to  the  value  of  the  acre  and  a  half  estimated  accord- 
ing to  the  price  per  acre  of  the  whole  tract,  and  that  he  could 
not  show,  from  a  subsequent  sale  of  adjoining  lands  by  another 
person,  that  the  value  of  the  acre  and  a  half  was  relatively 
greater  than  that  of  the  rest  of  the  tract  which  he  had  sold. 
Cooper  V.  Browning,  335 

Si  A  testator  provided  that  his  executors  and  the  survivor  of  them 
and  the  heirs  of  the  survivor  should  hold  his  estate  during  th« 
life  of  his  widow  in  trust  for  her  use,  and  should  invest  it  and  pay 
the  taxes  and  other  necessary  outlays  thereon,  and  then  pay  her 
the  net  income,  and  if  necessary  pay  her,  in  their  discretion,  part 
of  the  principal  for  her  comfortable  support,  with  power,  with 
her  consent,  to  sell  any  of  his  lands,  and,  after  her  death,  to  sell 
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Trusts  and  Trustees— Cb/itmiied. 

all  of  his  lands,  and,  after  paying  certain  legacies  and  the  ex- 
penses of  settling  his  estate,  to  divide  the  residue  between  his 
daughter  and  his  son.  He  died  in  1872.  Both  executors  proved 
the  will,  executed  its  provisions,  and  filed  their  accounts  in  1875. 
One  executor  died  soon  thereafter,  and  the  other  performed  all 
the  duties  imposed  by  the  will.  The  widow  died  in  1884. — Held, 
that  the  trust  devolved  upon  the  executors,  as  such,  and  that,  as 
they  had  received  full  commissions  on  the  principal  in  their 
hands  on  the  settlement  of  their  account  as  executors,  in  1875, 
the  survivor  wab  not  entitled  to  commissions  thereon  again  as 
trustee,  on  the  settlement  of  his  account  in  1884,  after  the  widow's 
death,  as  surviving  trustee.  He  was  allowed  commissions  on  the 
increase  of  the  corpus.     Everson  v.  Pitney,  63fr 

See  Appeal,  3;  Devise,  4,  6;  Dower,  2;  Guabdian,  1;  Hus- 
band AND  Wipe,  4 ;  Limitations,  3 ;  Pasties,  3. 

u. 

IJzidue  Tnfluenoe. 
See  Wills. 

XTstiry. 

1.  Usury,  as  a  defence,  must  be  clearly  proved.    Rowland  v.  Rowland,  281 

2.  To  taint  a  contract  with  usury  it  is  necessary  that  the  illegal  inter- 

est or  bonus  shall  have  been  taken  by  the  lender  himself;  but  if 
it  be  shown  that  an  illegal  consideration  was  paid  to  some  other 
person  than  the  lender,  pursuant  to  the  terms  of  the  contract  of 
loan,  with  the  knowledge  of  the  lender,  the  contract  must  be 
declared  to  be  usurious.     Anonymous,  54S 

8u  Limitations,  4. 


V. 

Vendor  and  Purchaser. 

If  a  party  refuse  a  tender  of  the  purchase-money  for  land  sold,  on  the 
express  ground  that  he  is  not  bound  to  make  any  conveyance,  he 
cannot,  afterwards,  object  to  the  propriety  of  the  tender,  on  the 
ground  that  the  description  of  the  land,  in  a  deed  which  the 
purchaser,  at  the  time  of  the  tender,  requested  him  to  execute, 
was  erroneous.     Carskaddon  v.  Kennedy,  269 

See  Evidence,  2. 

w. 

Waste. 

See  EXECDTORS,  1. 
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Water  Bights. 

The  complainants  bored  over  four  hundred  feet,  in  their  own  land 
for  water  and  procured  a  flow  of  fifty  gallons  per  minute  at  an 
elevation  of  twenty-eight  feet ;  the  defendants  then  sank  a  shaft 
on  the  land  of  strangers,  but,  by  consent,  to  a  depth  of  eight 
feet  less  than  complainants'  shaft  and  about  five  hundred  feet 
therefrom,  and  obtained  thirty  gallons  per  minute.  When  the 
defendants'  well  began  to  flow  the  complainants'  diminished  to 
thirty  gallons  per  minute.  The  defendants  propose  to  sink 
other  shafts  still  nearer  to  complainants'. — Held,  that  an  injunc- 
tion will  not  be  granted  either  to  restrain  the^iefendants  from 
sinking  other  wells,  or  to  compel  them  to  close  the  one  already 
sunk.     Ocean  Grove  v.  Aabury  Park,  447 

"Way. 

See  Easembnts  ;  Mukicifal  Corpobations,  2 ;  BAiLBOAce,  2. 

WiUs. 

A  will  was  sustained  against  the  charge  of  undue  influence  by  the 
principal  legatee,  where  the  testatrix  appeared  to  have  attended 
to  all  the  details  of  having  the  will  drawn  and  executed,  and 
there  was  no  evidence  of  sach  influence  other  than  the  testimony 
of  witnesses  as  to  testatrix's  declarations.    PemberUmU  Que,  520 

See  Devise  ai^d  Leoact  ;  Hubbavd  and  Wive,  1. 

Words. 

Any  testator  or  intestate  556 

Debts,  i78 
Estate,                                                                                                  86, 372 

Hazardous,  330 

Heirs,  77 

Net  profits,  121 

Separately,  438 
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